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I. INTRODUCTION

In 1925, Congress enacted the Federal Arbitratioh (KAA),> which codified
the enforceability of arbitration agreeménia expansive, wholesale langudge.

*The author would like to thank her husband for ini€onditional support and her mother
for her tireless encouragement.

YIn re Kepka, 178 S.W.3d 279, 288 (Tex. Ct. App. 00 This case essentially
determined that the McCarran Act “reverse pre-ediptee Federal Arbitration Act so that
the states could effectively regulate the busimésasurance independently. In other words,
arbitration notice requirements are not preemptedhk Federal Arbitration Act if they are
enacted regarding the business of insurance.

29 U.S.C.A. § 1 (West 2008).
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“The Federal Arbitration Act rests on the authonfyCongress to enact substantive
rules under the Commerce ClauSeThe FAA provides that “a contract evidencing
a transaction involving commerce to settle by aatitn a controversy . . . arising
out of such contract or transaction . . . shallvbkd, irrevocable, and enforceable,
save upon such grounds as exist at law or in edoitythe revocation of any
contract.® In a series of later cases, the United Statese®g Court interpreted the
FAA'’s broad rule of enforceability as applying totb consumers and merchants in
federal and state courtsMost recently inDoctor's Associates, Inc. v. Casarafto
the Court held that states were preempted from tewasubstantive legislation
regarding arbitration, and that even legislationnaayning a simple notice
requiremertwould be invalidated as conflicting with the “gesaind policies” of the
FAA.®

By preempting the states from regulating certaipeats of arbitration,
specifically the process associated with agresingrbitration, the Court has left a
gaping hole of unregulated territory in this altime adjudicatory forun® The
Court’s acquiescence and restrictions on statelb@n, although once intended to
“make arbitration agreements as enforceable as athetracts,? has “elevate[d]
arbitration provisions [to a standing] above aliet contractual provisions® The

3 The definition of an arbitration agreement is “antractual provision mandating
arbitration — and thereby avoiding litigation —di$putes about the contracting parties’ rights,
duties and liabilities.” Back’sLaw DicTionARY 113 (8" ed. 1999).

49 U.S.C.A. § 2 (West 2008).
5Southland Corp. v. Keating, 465 U.S. 1, 11 (1984).

81d. at 1-2 (quoting 9 U.S.C. § 2). When CongresstaedSupreme Court say that states
are only entitled to revoke an arbitration agreenoengrounds as exist “at law or in equity for
the revocation of any contract [they are referrtof traditional contract defenses such as
fraud, duress and unconscionability.” Ann E. Kigls, Mandatory Arbitration Agreements
Do Not Belong in Nursing Home Contracts with Resigle3 DepAuL J. HEALTH CARE L. 263,
272-73 (2004).

" See Keating465 U.S. at 11-14 (noting that the Court’s languag®rima Paint (that
Congress draws its authority for the FAA from then@nerce Clause) indicates that the FAA
was intended to apply in federal as well as inestaiurts); see alsdoctor’s Assocs., Inc. v.
Casarotto, 517 U.S. 681, 684-85 (19%®e alsdPrima Paint Corp. v. Flood & Conklin Mfg.
Co., 388 U.S. 395, 403-05 (1967).

8Casarottg 517 U.S. at 681.
91d.
101d. at 688.

1 Arbitration is defined as “a method of dispute taton involving one or more neutral
third parties who are usu. agreed to by the disguparties and whose decision is binding.”
BLack’sLaw DicTioNARY 112 (8" ed. 1999).

125ee Prima Paint388 U.S. at 404 n.12.

13See Prima Paint388 U.S. at 411 (Black, J., dissenting). Jushlak’s concerns that
the majority’s holding would have the eventual effef raising arbitration agreements to a
position above ordinary contracts is exemplifiedtiie detrimental effects (such as forcing
nursing home residents that unknowingly enter iatbitration agreements to keep the
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consequence is that state legislatures are foetlrom enacting even minimal
safeguards to protect unwary consumers, and coartsonly cure unconscionable
arbitration agreements on a case-by-case basis.

In nursing homes, preemption has created an dibiiracrisis™ whereby
potential residents are passively compelled to signtracts that contain binding,
pre-dispute arbitration clauses as a conditionadfidp admitted to the facility. This
unregulated process is wrought with insurmountatistacle$ which collectively
deter residents from obtaining redress in eitheowt of law or the arbitral forurs.
Federal legislation is essential to restore fundaaigrinciples of contract la\Wwand

agreement to arbitrate) that the FAA’s general nilenforceability has had in the context of
nursing homes.

14 SeeSmall v. HCF of Perrysburg, Inc., 159 Ohio App. @8 823 N.E.2d 19 (Ohio Ct.
App. 2004) (involving an arbitration agreement tbamtained a loser pays provision that was
presented to the spouse of the future resident fnamtic admissions process and was
determined to rise to the level of procedural usctomability); see alsoFortune v. Castle
Nursing Homes Inc., 843 N.E.2d 1216 (Ohio Ct. Agp04) (involving a nursing home
arbitration agreement that contained a loser paysvigion that the Court held was
substantively unconscionable because it requiredhtiising home resident to pay the nursing
home’s attorney fees if the resident did not prhewadithe arbitration hearinglsee also
Plaintiff's Brief in Opposition to Defendant’'s Mot for Judgment on the Pleadings and
Alternative Motion to Refer to Binding Arbitratioat 3, Day v. Waterford Commons, No.
05994 (Court Sept. 29, 2006) [hereinafter Brief thoe Plaintiff] (involving a nursing home
admission agreement that contained an arbitratianse on the twelfth page of a fourteen
page contract as well as a loser pays provisionitiag Day to pay Waterford Commons’
costs and attorney fees if she lost at the arlitating).

15 The process of arbitration entails several obssatiat make it extremely difficult to
obtain redress. These obstacles are especialblgonatic in nursing homes. Some of the
obstacles facing residents in nursing homes thstt ta obtain redress for injuries include one-
sided terms (such as when the nursing home maintam right to go to court and dispute
unpaid fees), “loser pays provisions” (which regutre resident loser of an arbitration hearing
to pay the nursing home facilities costs), prohikitcosts and outcomes that are statistically
slanted in favor of businesses. These obstackeswvarsened by the fact that the typical
claimant in a nursing home is elderly and possibigble to physically endure the process of
arbitration. These obstacles are also worsendtiétypical claim in a nursing home, which
generally involves negligence, which is not weited to the process of arbitration because of
the lengthy fact-finding procedures involved iatthype of claim.

16 Residents are deterred from obtaining redressdouat of law because nursing home
arbitration clauses forfeit the resident’s statiljjodefined right to a hearing before a jury.
Residents are deterred from obtaining redresseénathitral forum because of the obstacles
which make obtaining redress difficult such as pritive costs, one-sided terms, “loser pays
provisions,” and slanted outcomes. Moreover, ‘thabitration agreements may be good for
nursing homes, but they are expensive proceedinga forum generally unfavorable to
consumers.” Krasusksupranote 6, at 273.

17 See generally Prima PainB888 U.S. at 411 (Black, J., dissenting) (arguinhat the
majority’s holding inPrima Pain{ that the FAA was generally enforceable upon th&esta
violated basic principles of contract law, mairtly,honor the intent of the parties at the time
the contract was formed; implying that the generdbrceability of the FAA could work to
enforce an arbitration agreement that was unkndwieigtered into).
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fairness to nursing home admission agreements wHish to the lack of regulation,
have been abandoned in favor of “administrativeveoience.*®

Section Il provides a brief history of arbitratiom consumer contracts, and the
development of federal and state legislation comipnhe practice of arbitrating
consumer disputes. Section Il analyzes UnitedeSt§&upreme Court decisions that
have interpreted the FAA to preempt state legmtategarding arbitration. Section
IV discusses the aftermath of preemption and uradga arbitration in nursing
homes. Section V considers the future plight abimg home residents if the system
is permitted to continue without regulation.  $metVI of this Note proposes a
solution to alleviate the arbitration crisis in simg homes that will maintain the
viability of arbitration as an alternative to liéiion. Finally, section VII suggests
state guidelines to regulate the process of agydeimrbitrate in nursing homes that
will protect the interests of both nursing homeilfaes and residents, while more
adequately fulfilling the original intent of Congiewhen it enacted the FAA.

II. HISTORY & LEGISLATION

Historically, arbitration agreements between menthavere utilized to ensure an
efficient forum for dispute resolutidh regarding recurrent business issties.
Common law courts were hesitant, however, to pernpné-dispute arbitration
agreements to infiltrate the business dealings efchrants and consuméts.The
common law courts distrusted arbitration agreemdmésveen merchants and
consumers because it “meant [a] loss of the righitigate.’® Moreover, “courts
were worried that a stronger party might take athge of a weaker party by forcing
the latter to agree to arbitration instead of éitign.”

18 SeeCramer v. Auglaize Acres, 113 Ohio St. 3d 266, 288 N.E.2d 9, 12 (2007)
(quoting NoteH.B. 600: Ohio’s Bill of Rights for Nursing Homeatients 5 U. DaYTON L.
Rev. 507, 508-509 (1980)).

19 Small 823 N.E.2d at 24 (discussing the courts conckat the initial reasons that
arbitration agreements were enforced is inappletdksome consumer disputes).

20 At common law, arbitration agreements were utilibetiveen merchants that wanted to
quickly resolve disputes arising under a contraxct tnen summarily remaiim the contract
after disposition of the issue. This is much défg than the use of arbitration today.
Arbitration hearings today between merchants antswmers, generally surround a dispute
regarding the enforceability of the arbitrationuda itself, and/or one party’s desirestudthe
contractual relationship subsequent to the arimrdiearing as opposed to remaining in it and
continuing the contractual relationship.

% See JIANG ZHAODONG, FEDERAL ARBITRATION LAW: A STUDY
FEDERAL-STATE RELATIONS IN THE ENFORCEMENT OF ARBRATION
AGREEMENTS 12-13 (U.M.I. Dissertation Services) 933

221d. at 12. Common law courts were concerned abouta$e of the right to litigate
because by agreeing to an arbitration clause, @inidtual typically forfeits his or her right to
obtain redress in a court of law. Today, comman ¢ancerns have become a reality in that
courts are routinely determining the conscionapilif contracts that contain arbitration
clauses. Generally, consumers claim that theyndicknow about, did not understand, or that
they were not thoroughly explained what the agregnamtailed at the formation of the
contract and should therefore not be bound torathit.

2|d. at 12-13.
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Despite these concerns, modern arbitration stegudgressed and in 1925 the
FAA codified the enforceability of arbitration agments in expansive terrffs.The
FAA was enacted to guarantee that courts wouldreefarbitration agreements.
Critics argue that when Congress enacted the FAAdid not intend to enforce
arbitration agreements that had been foisted [upgmdrant consumers, and it did
not intend to prevent states from protecting wealaties.®® Therefore, although
the FAA was originally “intended to apply to dispstbetween commercial entities
of generally similar sophistication and bargainpgwer, a series of United States
Supreme Court decisions changed the meaning df¢he&”’

Today?® the FAA has been interpreted by the Supreme Cumurextend to
disputes between parties of greatly disparate enangower.?® Moreover,
Supreme Court decisions have forced states to enagpliant legislation regarding
arbitration in consumer contracts as opposed targgaiout exceptions to effectively
protect consumers from certain types of contr¥ctsCritics argue that these
consequences are not an accurate representatidongfress’ initial intent when it
enacted the FAA!

The Ohio Arbitration Act (Acff is one example of a compliant state statute
modeled after the provisions of the FAA. The laangg of the Act is representative
of other state arbitration statuttand is indistinguishable from that of the FAA.

%49 U.S.C.A. § 2 (West 2008).

% Allied-Bruce Terminix Cos, v. Dobson, 513 U.S. 2650 (1995) (citing Volt Info.
Scis., Inc. v. Board of Trustees of Leland Stanfaudior Univ., 489 U.S. 468, 474 (1989)).

% Robert HornsteinThe Fiction of Freedom of Contract - - Nursing Horemission
Contract Arbitration Agreements: A Primer on Pneseg the Right of Access to Court Under
Florida Law, 16 ST. THOMAS L. REV. 319, 323 (2003). Whate@angress’ initial intent
was, the practical implication of the FAA is thageneral, uniform rule of enforceability has
been adopted and maintained as opposed to a muitatdg subjective application that would
enable the states to restrict unconscionable pescti

2'The Arbitration Fairness Act of 2007, S. 1782,"1Tbng. § 1(2), 2(2) (2007).

2 “In an effort to insulate themselves from litigaticand what defendants often
characterize as the ‘run away jury,” nursing horhase increasingly turned to arbitration.
[M]ost of the nation’s largest nursing home chaimgluding Integrated Health Services,
Beverly Industries, and Mariner, include arbitratiagreements in their admissions packets.”
Krasuski,supranote 6, at 267-68.

The Arbitration Fairness Act of 2007, S. 1782,"10bng. § 2(2) (2007).

%0 See generally Casarottd®17 U.S. at 681-88 (invalidating a very minimaiideline
imposed by the Montana legislature requiring not€eghe arbitration agreement “typed in
underlined capital letters on the first page of ¢batract,” as contradictory to the purposes of
the FAA).

31See generallfhe Arbitration Fairness Act of 2007, S. 1782,"10bng. § 2(2) (2007).
320HI0 Rev. CODE ANN. §§ 2711.01-.24 (West 2008).

33 See generalljNational Center for State Courtstbitration Contracts and Procedurgs
http://www.ncsconline.org/WC/CourTopics/StateLiradgp?id=9# (last visited Dec. 1, 2008)
(listing the different state statutes that represeach states comparable arbitration legislation).
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However, history? and recent case law suggest that state complisiticehe FAA's
broad enforceability rule is not at wifl. Recognizing the inequity of pre-dispute
arbitration agreements in nursing homes, states kaacted nursing home bills of
rights which generally provide residents with awdtary civil cause of action against
violations of a multitude of enumerated residenghits®” Nursing homes, however,
have circumvented this protection by requiring desis to waive these causes of
action in the admissions agreem&ntoreover, state statutes that have attempted to
codify exceptions to protect the weaker party ansactions have been invalidafed
by a string of Supreme Court decisions interpretthg FAA to preempt any
substantive state legislation in this fiéfd.

34 The Ohio Arbitration Act applies to written conttscand expressly declares them
“valid, irrevocable, and enforceable, except upmugds that exist at law or in equity for the
revocation of any contract.” 8 2711(A). This laage is exactly the same as the language in
the FAA. See9 U.S.C.A. 8 2 (West 2008). The Ohio ArbitratiomtAas similarly been
interpreted to create a presumption of validityareling the enforceability of written contracts
containing arbitration agreements. OHCONSL § 21:3.

% See generally Keatingt65 U.S. at 14 (discussing reasons why Congréghtrhave
enacted the FAA, such as “old common law hostitityard arbitration and the failure of state
arbitration statutes to mandate enforcement ofratiin agreements”).

%6 See Casarottd517 U.S. at 681 (invalidating a Montana statute teguired minimal
notice requirements in contracts containing arbidra clauses on the first page of the
document to ensure that certain contracts wergaghtato knowingly);see also Keatingt65
U.S. at 14 (evincing a history of dissatisfactiofthwarbitration agreements in consumer
contracts among the states).

%7See Casarottdb17 U.S. at 681 (regarding a Montana state lairsg minimal notice
requirements in contracts containing arbitraticeuskes that was struck down as violating the
“goals and policies” of the FAA as interpreted hg Supreme Court).

%8 See generallemal| 823 N.E.2d at 22 (providing that “the parties urstiend that by
signing this agreement that they are agreeing t@enaeir rights to sue in a court of law and
are agreeing to arbitrate disputesSge generallyBrief for the Plaintiff, supranote 14, at 4
(providing the arbitration clause used by Waterf@@mmons nursing home which generally
forfeits the resident’s right to obtain relief incaurt of law upon agreeing to the terms of the
arbitration clause)

%9 See Casarotto517 U.S.at 688 (holding that the Montana state law reqgimininimal
notice requirements for the use of arbitration agrents was preempted by the FAA).

405ee Casarottos517 U.S. at 688 (holding that the FAA preempteel Montana state law
requiring minimal notice of an arbitration clause gertain types of contractsjee also
Dobson 513 U.S. at 272-74 (concluding that the FAA doesuse language that would allow
states to create exceptions to the general enfoititgaof arbitration agreementsgee also
Volt Info, Scis., In¢.489 U.S. at 478-79 (adopting the Court’s languageeatingand again
endorsing the general enforceability of arbitrattmmeements under the FAAge alsdPerry
v. Thomas, 482 U.S. 483, 492 (1987) (holding ttet EAA preempted a California law
regarding arbitration))see also Keatingd65 U.S. at 10-14 (stating that the FAA is apghie
to consumers in federal and state court under @ssgCommerce Clause authoritgie also
Moses H. Cone Mem’l Hosp. v. Mercury Constr. Cod40 U.S. 1, 25-26 (1983) (reaffirming
the notion that the FAA creates federal substantawe “establishing a duty to honor an
agreement to arbitrate,” but also noting that thé\ ks “an anomaly in the field of federal-
court jurisdiction”); see also Prima Paint388 U.S. at 403-06 (establishing the bedrock
principle relied upon in subsequent opinions that EAA creates substantive law binding on
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Ill. SUPREMECOURTDECISIONSINTERPRETINGTHE FAA

The first significant Supreme Court decision intetpng the FAA as preempting
state legislation arose Rrima Paint Corp. v. Flood & Conklin Manufacturir@p.**
where the parties to a dispute, challenging thaimlof an arbitration agreement,
arrived in federal court upon diversity jurisdictioln Prima Paint

one party . . . alleged that the other had comditteaud in the
inducement of the contract, although not of [the)itaation clause in
particular, and sought to have the claim of fradgudicated in federal
court. The Court held that, notwithstanding a camyt state rule,
consideration of a claim of fraud in the inducemefi contract ‘is for the
arbitrators and not for the courf$.’

The Supreme Court also held that “a federal coay nonsider only issues relating
to the making and performance of the agreementribdrate,™ thus prohibiting
federal courts from considering the merits. Eda#ipt the Court declared that the
FAA “creates federalkubstantivelaw requiring the parties to honor arbitration
agreements? and that this law is “applicable istate and federal couft®
Additionally, the majority emphasized that “the pase of Congress in 1925 was to
make arbitration agreements as enforceable as otvgracts, but not more s&,”
and to provide a “speedy [forum] . . . not subjertdelay and obstruction in the
courts.’

Justice Black, writing for the dissent Rrima Paint argued that the majority’s
position “approve[d] a rule which is not only caary to state law, but contrary to
the intention of the parties and to accepted ppiesiof contract law - a rule which . .
. elevates arbitration provisions above all other trantual provisions'*® Justice
Black’s dissent inPrima Paint accurately predicted the future impact of a federa
statute broadly endorsing arbitration and preengpstates from narrowing the force
of that breadth. Justice Black’s concerns are eligooin the obstacles that nursing
home residents face today in obtaining redressrasudt of unregulated pre-dispute
arbitration agreement8.

both federal and state courts under Congress’ Cooan€lause authority that effectively
preempts any substantive state legislation reggralibitration agreements individually).

“1prima Paint 388 U.S. at 395.
42Keating 465 U.S. at 11 (quotin@rima Paint 388 U.S. at 400).
“3Prima Paint 388 U.S. at 404.

4 Keating 465 U.S. at 16 n.9 (interpreting and reinstattmgyholding inPrima Paintthat
the FAA is substantive legislation preempting statgslation) (emphasis added).

451d. at 12 (emphasis added).

4Prima Paint 388 U.S. at 404 n.12 (emphasis added).
“d.

481d. at 411 (Black, J., dissenting) (emphasis added).

4% Nursing home residents that agree to pre-disputitration clauses in their admission
agreement will face many obstacles to obtainingessithat would not be encountered if a
similar case was litigated in a court of law. Exédes of these obstacles (which are discussed
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The second landmark Supreme Court decision inténgréhe FAA occurred in
Southland Corp. v. Keatir§ in which the Court spoke more specifically abd t
issue of explicitly preempting state legislatiom Keating franchisees brought an
action against the franchisor “alleging . . . frabdeach of contract and violation of
disclosure requirements$?” The Court held that section 2 of the FAA “withehsathe
power of the states to require a judicial forumtfoe resolution of claims which the
contracting parties agreed to resolve by arbitrattd Moreover, the Court noted
that “Congress intended to foreclose state legiglatttempts to undercut the
enforceability of arbitration agreement$,”and “provided for revocation of
arbitration agreements only upon grounds as existaw or in equity for the
revocation of any contract?

In Keating Justice O’Connor’s dissenting opinion argued thaen the FAA
was enacted, Congress only intended to “createommiflaw binding . . .in the
federal courts’®>> Moreover, Justice O’Connor noted that “althoughiteation is a
worthy alternative to litigation, [the majority’séxercise in judicial revisionism
[went] too far.®® Similar to Justice Black’s dissenting opinion Prima Paint
Justice O’Connor’s predictions regarding the impafcthe broad enforceability of
arbitration are exemplified by the arbitration igh nursing homes occurring as a
direct result of an unregulated system. JusticEdDhor’'s dissent supports the
proposition that although arbitration may operate an efficient alternative to
litigation in some commercial setting/sjt can amount to a severely inadequate
system of dispute resolution in certain contéktthe FAA, however, makes no
exceptions.

later in this paper) include one-sided terms, lopays provisions, adhesion contracts,
prohibitive costs and slanted outcomes in the ralfidrum.

S0Keating 465 U.S. at 1.

511d. at 1, syllabus.

52Casarottg 517 U.S. at 684 (quotirigeating 465 U.S. at 10).
%3Keating 465 U.S. at 16.

S4Casarottg 517 U.S. at 685 (quoting 9 U.S.C. § 2).

%SKeating 465 U.S. at 35 (O’Connor, J., dissenting) (emishasded).
*%1d. at 36.

57 See generall§rnst & Young, L.L.P.Outcomes of Arbitration: An Empirical Study of
Consumer Lending Casek (2004) [hereinafter Ernst & Young]. Critics agythat the
benefits of arbitration that are possibly realimedcommercial settings cannot be imputed to
consumer disputes. This study, along with mangmothudies attempting to show the “merit
of consumer disputes,” has been regarded as ofstigmable value.” The Ernst & Young
study has been predominantly criticized becauseldims to “examine the merits of
arbitration as compared to litigation, [however]e tistudy does not [actually] examine
outcomes for comparable cases in litigation.” PRUL BLAND, JR., MICHAEL J. QUIRK,
LESLIE A. BAILEY, RICHARD H. FRANKEL & JONATHAN SHE.DON, CONSUMER
ARBITRATION AGREEMENTS 2 (4" ed. 2006).

%8 See Smallg23 N.E.2d at 24 (holding that it was procedurathgonscionable to require
Mrs. Small to dispute her claims in the arbitraruim because of the circumstances
surrounding the formation of the contract, i.eattehe was under a great deal of stress, that
she was over 69 years of age, that she had nocylartilegal experience and was not
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Finally, in 1996, the Supreme Court decidBactor's Associates, Inc. v.
Casarottg™ in which the Court’s language, while merely reafiing its holdings in
Prima Paint and Keating went much further than its previous decisionsn |
Casarottg Montana’s state legislature had enacted a “fiegje notice requirement
which govern[ed] . . . contracts subject to adtitm.” The notice provision stated
that:

notice that a contract is subject to arbitrationspant to this chapter shall
be typed in underlined capital letters on the firatje of the contract; and
unless such notice is displayed thereon, the contnay not be subject to
arbitration®

The Montana provision was enacted to alleviate eon® associated with
individuals that unknowingly enter into adhesionnitacts subject to binding
arbitration®® The provision’s central agenda was to ensuredhate meeting of the
minds was reached during the formation of contractgaining arbitration clausés.
In Casarottq the Court invalidated Montana’s first-page noffeguirement on
the grounds that it displaced the purpose of thé FAspecifically, the “goals and
policies of the FAA.%* Essentially, the Court iBasarottoprovided that state courts
may invalidate arbitration agreements “upon sudugds as exist at law or in equity
for the revocation of any contract,” but that stégislatures are not entitled to

accompanied by counsel, and that the terms of gheeanent were not explained to heBes
also Fortune843 N.E.2d at 1221 (holding that the agreemerdrbitrate was substantively
unconscionable because it would force Fortune fotpa nursing home’s attorney fees and
costs if she lost at the arbitration hearing, alsd aoting that these types of provisions could
deter residents from pursuing claims).

¥ Casarottg 517 U.S. at 681.

801d. (citing Mont.Code Ann. § 27-5-114(4)). The Moraastatute was enacted in the
process of amending legislation to conform with Ef®A. Concern was expressed by the
legislature that a general rule of enforceabiliyithout guidelines on the utilization of
arbitration clauses, would unknowingly submit sonmdividuals, especially elderly
individuals, to the process of obtaining redresky am the arbitral forum. The legislature’s
primary concern was on the impact of the FAA’s gahenforceability concerning contracts
of adhesion.

51 “During the consideration of Montana’s Uniform Aifaition Act, the testimony and
legislative statements focused on the positive @spef arbitration. Concerns were raised,
however, about adhesion contracts. For exampleatSe Tom Towe told the Committee
about Nannabelle Nickleberry, an elderly woman wigned a home improvement contract
which required that disputes be arbitrated in NearKY In response to such concerns, the
legislation was amended to include the provisiorisatie in this case."SeeUnited States
Supreme Court Brief for Respondent at 4, Doctorssdks., Inc. v. Casarotto, 517 U.S. 681
(1996) (No. 95-559) [hereinafter Casarotto Brief].

525eeCasarotto Briefsupranote 61, at 4.

5 |n enacting its minimal notice requirement, the Mo legislature sought to do little
more than enforce a basic principle of contract tathat the parties to an agreement entered
into it knowingly and that a true “meeting of thénals” was reached in regard to all of the
terms of the contract, particularly the arbitratagreement.

4Casarottg 517 U.S. at 688.
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codify the rules repeatedly enunciated in thosestets®® Moreover, the Court
opines that any substantive state legislation entapic of arbitration is contrary to
the goals and policies of the FAA — even if sudjidition is wholly consistent with
the goals and policies of well established prirespbf contract lak? In so deciding,
the Court has limited alleviation from unconsciolealrbitration agreements to
piecemeal assessment by the courts — a proces$ bk little, if any, deterrent
effect on the unconscionable practices utilizechbgsing homes to the detriment of
residents.

IV. THEAFTERMATH OFPREEMPTION:UNREGULATEDARBITRATION
IN NURSINGHOMES

A. Unregulated Arbitration in Nursing Homes CreateMultifaceted System of
Deterrencé’

Procedural and substantive unconscionability, fnitikie costs, and slanted
outcomes constitute a few of the deterrents assatiaith pre-dispute arbitration
clauses in nursing home admission agreements. eTdeficiencies are the product
of an unregulated system, and are magnified byitiigue claim and claimant in the
nursing home environment that are particularly etdile to the obstacles of
arbitration. In addition to producing the colleetieffect of deterring residents’
claims, this system of deterrence also filtersnoéaits according to the extent and
availability of their resources as opposed to tleeitnof their claims.

1. Procedural Unconscionability

The first aspect of arbitration that serves asmapediment to potential nursing
home litigants seeking redress is procedural. &l unconscionability looks to
the circumstances surrounding the formation ofcthrtract and

involves those factors bearing on the relative a@imigg position of the
contracting parties, e.g., age, education, inteflge, business acumen and
experience, relative bargaining power, who draftesl contract, whether

% Section 2 of the FAA and the United States Supr@uert have repeatedly said that
courts can invalidate agreements to arbitrate oorgis that exist “at law or in equity,” but
that the state legislature is not so similarly afital. What this essentially means for example,
is that Montana courts could repeatedly invalidatesing home contracts which exhibit
insufficient or even unconscionable notice procedubut the legislature cannot codify the
decisions that the courts continually enunciateceamng the same recurring practices by
nursing homes. Under these circumstances it iargpp that court decisions are not deterring
nursing homes from their unconscionable practiezsabse it's almost worth it for the nursing
home to take its chances with the residents thathallenge the validity of the agreement.

% See Prima Paint388 U.S. at 411 (Black, J., dissenting) (arguingt the majority’s
general enforceability rule violates (among othréngs) basic principles of contract law, i.e.,
that a meeting of the minds must be establishearbef contract will be enforced).

57 This Note proposes that the obstacles associaibdabtaining redress for nursing
home residents who are constrained to an arbitratiuse, i.e., unconscionability, prohibitive
costs, “loser pays provisions,” one-sided termsg, slanted outcomes, which are magnified by
the typical claim and claimant in the nursing haengironment — create a multifaceted system
of deterrence that works to impede nursing homideess from obtaining redress.
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the terms were explained to the weaker party, vératlternatives in the
printed terms were possible, [and] whether thereevedternative sources
of supply for the goods in questiéh.

In nursing homes, procedural unconscionability galhe concerns the facility’s
inherently superior bargaining power in comparigmthe potential residents’ which
is fundamentally weaker.

Intrinsically, contracting for placement in a nmgihome suggests that the future
resident seeking care will be of progressed®@gessibly diminished capacit{ that
the agreement will be drafted by the nursing hoamel that the business acumen of
the resident will be inadequate to protect thetsgéxtinguished by the arbitration
agreement. The typical nursing home resident ésl&@$ or oldeft and many times
the process of admission is undergone in a stiessfoergency-type situatioi.
Taking these factors into consideration, as welthesfact that arbitration clauses
typically involve forfeiting an individual’s civicause of actiof? it is difficult to
imagine a nursing home admission agreement, mangpttat disputes be submitted
to arbitration that would not entail procedural anscionability.

In sum, procedural unconscionability prevents rsisl from pursuing claims in
a court of law by sacrificing their civil cause attion in an arbitration clause
reached through unethical bargaining practiteSubsequently, residents deterred
from litigating and faced with the unfamiliar amait forum/® may be discouraged
enough to forego their claims entirely. The ladlatbitration regulation in nursing
homes, and the resultant procedural unconsciohalinerally associated with the

%8 Small 823 N.E.2d at 23.

% Robin P. BravchokNursing Home Tort Reform and Ohio House Bill 41&hy Have
We Abandoned Our Neglected and Abused Elderly BtpaP, 50 CLEV. ST. L. REV. 645,
648 (2002-2003) (citing Frank B. Hobbs & BonnieDamon, 65+ in the U.S., U.S. Bureau of
Census, Current Population Reports, Special Studi8sl90 (Apr. 1996),available at
http://www.census.gov/prod/1/pop/p23-190/p23-19Dirhl (last visited Aug. 8, 2003)).

0 Krasuski,supranote 6, at 263-64.

" Robin P. BravchokNursing Home Tort Reform and Ohio House Bill 47\&hy Have
We Abandoned Our Neglected and Abused Elderly BtpnP, 50 CLEV. ST. L. REV. 645,
648 (2002-2003) (citing Frank B. Hobbs & BonnieDamon, 65+ in the U.S., U.S. Bureau of
Census, Current Population Reports, Special Studi8sl90 (Apr. 1996),available at
http://www.census.gov/prod/1/pop/p23-190/p23-19Dhinhl (last visited Aug. 8, 2003)).

2See generallgmall 823 N.E.2d at 24 (stating that the stressful arafibieircumstances
surrounding the admissions process whereby Mrs.lISsigmed her husband’'s admission
agreement that contained an arbitration clauseriboid to the court’s finding of procedural
unconscionability).

SeeZzHAODONG, supranote 21, at 12.

" See generally SmalB23 N.E.2d at 21 (concerning a procedurally uncomsble
admission agreement that was presented to Mrs.| 8mahg a frantic admissions process).

S See generallfEagle v. Fred Martin Motor Co., 809 N.E.2d 116161 suggesting that
while arbitration may be a feasible dispute resotuforum for businesses interacting with
one another, consumers fair poorly for severalaesis one of which is the unfamiliar nature
of the system itself).
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formation of these contracts, is further demonsttaby Small v. HCF of
Perrysburg™

In Small Mrs. Small unknowingly signed an admission agrentontaining a
binding arbitration clause in the midst of a frarddmissions proce$s.When Mrs.
Small arrived at HCF of Perrysburg to admit herbauml, he was unconscious and
had to be immediately transported to a hosffitaDuring this hectic experience,
HCF of Perrysburg presented Mrs. Small with an adiaon agreement which she
signed — unaware that it contained a legally-bigdirbitration claus€. Subsequent
to this incident, “while being transported, unrested, by wheelchai® at HCF of
Perrysburg, Mr. Small “fell and sustained injurf@sind died approximately nine
days latef> Mr. Small's death prompted Mrs. Small to file anplaint alleging
negligence on the part of HCF of Perrysburg whigbsgquently led to the discovery
of the binding arbitration clause contained withiver husband’s admissions
agreement

In Small| the Sixth District Court of Appeals held that @wbitration clause was
procedurally unconscionabié. The fact that “lwlhen Mrs. Small signed the
agreement she was under a great amount of stigesggreement was not explained
to her; she did not have an attorney present; [ditthot have any particularized
legal experience[;] and [she] was 69 years old loe date the agreement was
signed® contributed to the court’s finding of proceduraiconscionability. The
court further noted that the arbitration clause wasbling because it provided that
“the prevailing party [was] entitled to attorneye&’®® which the court noted could
essentially discourage individuals from pursuingirok®  Finally, the court
expressed overarching concerns regarding the usarhitration as a method of
dispute resolution in negligence actions betweatividuals and businesses, and
warned that cases that entail agreements with ainstipulations require a close
judicial examinatiorf®

"8Small 823 N.E.2d at 19.

Id. at 24.

BId.

d.

801d. at 21

8d.

8d.

8 Small v. HCF of Perrysburg, Inc., 823 N.E.2d 1B (@hio Ct. App. 2004).
8d. at 24.

8 Fortune 843 N.E.2d at 1222 (citingmall 823 N.E.2d at 24).
8 Small 823 N.E.2d at 24.

8Seeid.

8 See Small823 N.E.2d at 24-25. The court’s concern regaydirbitrating negligence
actions suggests that Ohio courts are not entgalisfied with the general enforceability of
arbitration agreements in cases that involve afiegsa of negligence.
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In Small, Mrs. Small was able to obtain redress for her hodlsainjuries in a
court of law because the arbitration clause wasl ¥oi unconscionability. Mrs.
Small’s situation is therefore a fortunate exangflpiecemeal protectionism by state
courts® The number of nursing home residents in a sinsilaration that would be
unable to obtain such favorable results (for exanphose without a spouse to
protect their interests) is unknowh.

2. Substantive Unconscionability

Another multifaceted aspect of arbitration thatvesras an impediment to
potential nursing home litigants’ ability to obtainedress is substantive.
“Substantive unconscionability involves those fastavhich relate to the contract
terms themselves and whether they are commercidisonable® In nursing home
admission agreements, substantive unconscionalibtycerns: a) “loser pays”
provisions; b) the inability to modify terms or emit of provisions; c)
inconspicuous clauses; and d) the nursing homéaned ability to go to court.
Courts tend to declare arbitration clauses in ngrdiome admission agreements
substantively unconscionable when the nursing heatsens the right to go to cotft
while the resident is forced to arbitrate, and wtiencontract contains a “loser pays”
provision®

a. Standard “loser pays” provisions provide that ifegident proceeds with an
arbitral hearing and loses, the resident is resplenfor the costs and attorney fees
expended by the nursing home in defending itseffirey the resident’s claif.
These types of cost-shifting provisions are thetrimdiiential of the nursing home’s

89 The situation irSmallrepresents a fortunate example of piecemeal piotésin by the
courts because this case involved a nursing hogsidemg with a competent spouse to dispute
the resident’s interests in a court of law. Otsitwations may not entail a similarly equitable
outcome.

% Although it is probably impossible to calculate havany nursing home residents in a
similar situation to Mr. Small would not obtain sua favorable court holding, it is possible to
speculate as to the lack of resources, and albilay would contribute to an extremely high
number of residents that would not be able to desghe arbitration agreement.

1 Brief for the Plaintiff supranote 14, at 7.

92 Although nursing homes require residents to wategrtright to go to trial after signing
the admission agreement containing an arbitratlanse, nursing homes generally maintain
the right to go to court to litigate issues suchfess that they have not received from the
residents. It is intrinsically unfair for nursifgpmes to maintain the right to litigate issues
when they force residents to submit disputes tdtratlon. This caveat also draws into
question the equity of the arbitral forum in gemhdyacause, if it is as cost efficient, time
efficient and equitable as businesses insist thét, iwhy wouldn’t nursing homes seek a
judgment for the payment of fees owed in the adpidiry forum?

% See generally SmalB23 N.E.2d at 23-25 (holding (among other thingst tthe
arbitration clause in the nursing home admissioreegent which contained a loser pays
provision requiring the resident to pay the fagisitattorney fees, and allowed the nursing
home to go to court to dispute fees while the msidvas forced to submit all future dispute to
arbitration was substantively unconscionable).

% See generallBrief for the Plaintiff,supranote 14, at 4 (describing the general structure
and applicability of loser pays provisions in ardion agreements).
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deterrents and are thus exceedingly prevdfenkioreover, loser pays provisions
potentially filter the most substantial amount e$idents from pursuing redress in
the arbitral forum because a resident fears “tabhshe will be saddled with the
facility’s costs and attorney’s fees clearly [ jcburage the filing of a claim except
in the mosbbviouscases of negligencé” Additionally, “loser pays” provisions are
particularly controversial because in a court of,lgenerally “attorney’s fees are not
awarded to the prevailing party in a civil actianlassordered by the court”’

In Fortune v. Castle Nursing Hom&sthe concept of loser pays provisions is
exemplified. InFortune the residency agreement’s arbitration clause was no
discovered untiFortuneattempted to seek redré8sFortune “filed a lawsuit against
Castle alleging nursing home negligence after de,avhile assisting Fortune in the
shower room, allowed her to fall to the floor, dagsinjury to her leg*® In
Fortune similar to Small the arbitration clause was buried within the axhioins
agreement and contained a “loser pays” proviStorequiring Fortune to pay
Castle’s costs and attorney fees if she lost aathiral hearing.

The Fifth District Court of Appeals held that thebitration clause was
substantively unconscionabf®. Critical to the court’s finding was the fact thae
agreement contained a loser pays provision whiishctburt also noted would have a
“stifling effect on the filing of claims™® Finally, the court adopted th®&mall
opinion’s cautionary language regarding the userbitration in cases involving
fact-intensive negligence claims and similarly wots disapproval of the arbitral
forum for such dispute’$? Fortune epitomizes the problem of unregulated
arbitration in nursing homes and the inadequaqyi@femeal protectionism because
despite this and other similar cases, loser pagsigions are frequently utilized by
nursing homes®

9% See SmaliB23 N.E.2d at 23-24ee alsdrortune 843 N.E.2d at 1220-2%pe alsdBrief
for the Plaintiff,supranote 14, at 4.

% Fortune 843 N.E.2d at 1220-21 (emphasis added).
9”Small 823 N.E.2d at 24 (emphasis added).

% Fortune 843 N.E.2d at 1217.

®d.

100|d.

1%%1d. at 1220.

1921d. at 1221.

103|d

104 SeeFortune v. Castle Nursing Homes, Inc., 843 N.E.2d6] 1221 (Ohio Ct. App.
2004).

195 Seeid. “Loser pays” provisions are clauses typically imt##d in an arbitration
agreement that force the nursing home residengteeathat if they initiate the process of
arbitration and lose at the hearing, the residersoiely responsible for paying the costs and
fees that the nursing home expended in defendisgf.it Loser pays provisions are a
particularly fierce deterrent because 1) residesis seek redress for their injuries will first be
discouraged upon realizing that they cannot hgueyatrial and must instead argue their case
in arbitration; and 2) residents will then haveweigh the pros and cons of proceeding and
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b. During the admissions process, residents are dgngyeohibited from
modifying undesirable terms or opting-out of spiecffrovisions in the contraét®
These “take it or leave it” terms signify that tfabitration clause . . . embodies
characteristics of adhesioH which are denounced by courts and legislaturée ali
In addressing this specific issue, the Supreme t@dhio has recently stated that:

[T]he presumption in favor of arbitration should $gbstantially weaker

in a case . . . when there are strong indicatibasthe contract at issue is
an adhesion contract, and the arbitration clauselfitappears to be
adhesive in nature. In this situation, there arisensiderable doubt that
any true agreement ever existed to submit disgatesbitration:®

Nursing home admission agreements that resemblesamth contracts have the
ability to deter individuals from pursuing claimgdause potential nursing home
residents faced with a “take it or leave it” optieill generally be forced to take'it?
This “non-decision™ forfeits a resident’s civil cause of action - ceqsently
deterring the benefits of litigation and subjectingsidents to the obstacles of
arbitration which collectively hinder the attainmet redress?*

c. Closely related to the principle of adhesiontie toncept of “meaningful
choice,” which “refers to the absence of a meanihgfioice on the part of one of the
parties to a contract, combined with contract tetimas are unreasonably favorable to
one party.*? Whether individuals are compelled to enter aingraome, or choose
to enter a nursing home because of health comjitatthe decision rests almost
entirely on geographic location, bed availabilihdacostt™® The luxury of shopping
for a contract that contains the most favorablengeor the most equitable dispute

possibly having to pay for the costs of the nurdiognes defense if they are not successful at
the hearing.

1085ee SMaiB23 N.E.2d at 24 See generallBrief for the Plaintiff,supranote 14, at 14
(arguing that the arbitration agreement which dit ailow for Dayto opt-out of provisions
should be declared substantively unconscionable).

197Eagle 809 N.E.2d at 1179.

1%8Brief for the Plaintiff,supranote 14, at 11 (emphasis added) (citing William#éetna
Fin. Co. 700 N.E.2d 859, 473 (Ohio App. 1998)). eTdrux of this Note is that, in nursing
homes, there will very rarely, if ever, be a “tragreement” among the parties — primarily
because of the inherent nature of the environmuauit,secondarily because of the lack of
regulation that nursing home facilities have exgldi through the utilization of
unconscionable practices such as hidden agreememxplained terms, loser pays
provisions, prohibitive costs, and adhesive terms.

1095ee infranotes 110-11.
1105eeBrief for the Plaintiff,supranote 14, at 16.

11 addition to deterring residents from the couaghesive terms may filter a number of
residents from the arbitral forum as well. Thisbecause residents could believe that they
entered into a legitimate agreement with the ngr$iome facility that unfortunately binds
them to a less favorable forum but that they atewilting to undertake.

112Brief for the Plaintiff,supranote 14, at 5.

1135ee generalliKrasuski,supranote 6, at 263-64.
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resolution clause is rarely one enjoyed by indigiduin need of a nursing horké.
Therefore, individuals seeking a nursing home ifigdib care for them, “in the throes
of what may be the biggest crisis of their livé$,inherentlyexercise no meaningful
choice in regards to whether or not to acceptéhms of the contract accompanying
the desperately needed health care that they ekinge

d. Frequently, arbitration clauses are inconspicuobsigied within the general
text of admission agreements and lack formattirsgjrditions to set them apart from
the rest of the documehf. In a currently pending caséDay v. Waterford
Commong?” not only was the clause buried on page twelve dbuateen-page
document® but the facility utilized a checklist of issues tliscuss with new
residents that explicitly excluded the arbitratdause™® In Day, modifications to
the terms of the agreement were not permitted, Bay not accompanied by legal
counsel during the admissions process, and thelddefathe agreement were not
fully explained*®

While no decision has been rendered in this casedate, it represents the
recurring practices of nursing homes regarding adimins contracts containing
agreements that bind unknowing residents to thecga® of arbitrating future
disputes. Day illustrates the “bad faith” practices employed tyrsing homes to
keep residents from litigating by intentionally cealing clauses and taking
affirmative steps to ensure that they are not dett€ These deceptive practices

114 The lack of “meaningful choice” that individualsasehing for an adequate nursing
home enjoy is exemplified by a comparison to they vaeaningful choice exercised by
individuals in the employment context. Arbitratiagreements in employment contracts are
litigated just as frequently as arbitration agreetaén nursing home admission agreements so
it is a parallel comparison. In the employmeninse®, potential employees (theoretically at
least) are able to job hunt. Individuals searcHorga job are free to bypass a company with
an employment contract containing unfavorable tesoth as a clause requiring employees to
submit future disputes to binding arbitration, asmhtinue searching until a more desirable
employment contract can be located. In the empémnaontext therefore, the true sense of
“meaningful choice” is exemplified. In comparisgmatential nursing home residents seeking
medical care are not similarly capable of searctiamghe right contract until they find one
that they are willing to accept.

1SHornstein,supranote 26, at 338.

1185ee generallrief for the Plaintiff,supranote 14, at 3 (explaining that the arbitration
clause inDay was located on page twelve of a fourteen page dectiand not distinguished
by a different formatting style to set it apartrfréhe rest of the document).

17Brief for the Plaintiff,supranote 14, at 3.
118|d.

9d. at 5.

129/d. at 5.

1211t is alarming that a nursing home facility woulike affirmative steps to conceal an
arbitration agreement when the arbitral forum gmasedly 1) quick; 2) easy; 3) affordable; 4)
fair; and 5) just as good for consumers as litigata similar claim in a court of law.
Waterford Commons’ affirmative steps to concealdlaise (by excluding it from an explicit
list of things to discuss with future residentsdancluding it on the twelfth page of a
fourteen-page admissions agreement lends credeneadiess allegations that the arbitral
forum produces disparate results for consumers.
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effectively filter a number of residents that wilht notice the clause or challenge its
validity, but will instead passively accept hishar inability to litigate.

e. Although arbitration clauses in nursing home admisgagreements typically
force residents to waive their civil cause of acfi the nursing home generally
retains the right (often explicitly) to go to calfit The one-sided nature of this type
of clause is a classic example of the unfair téthihat define the concept of
substantive unconscionability. Bmal| the court held that this type of clause -
which allowed the nursing home, but not the rediden go to court - was
substantively unconscionabfg.

Collectively, these various types of provisions igef substantive
unconscionability and reinforce a power structut@tthas the potential of
intimidating residents and sustaining a perpetyatesn of deterrenceSmall Day
and Fortune involve issues of substantive and procedural uscionability, cost
shifting, and bad faith that are permitted to mrbecause of a lack of arbitration
regulation in this environmeft® These cases illustrate only some of the problems
that saturate the process of nursing home residemisacting with nursing homes
and unknowingly agreeing to submit future claimshe process of arbitration. In
addition to procedural and substantive unconscitingbthe exorbitant fe€g’
associated with consumers seeking redress throtmtnasion, and the statistically
slanted outcomé¥ resulting from arbitration hearings, contributesat system that
collectively works to deter potential nursing holiigants from pursuing legitimate
claims.

1225ee7HAODONG, supranote 21, at 12.

125ee SmalIN.E.2d at 24-25see generallBrief for the Plaintiff,supranote 14, at 3-4
(arguing that it is substantively unconscionablerfarsing homes to deny residents the right
to a jury trial meanwhile explicitly retaining thight to go to court to pursue their own
redress).

1245mall 823 N.E.2d at 23.
1255ee |dat 23-24.

126 Because agreeing to a pre-dispute arbitration elausursing homes is not regulated
by the states, and because piecemeal protectioniime courts is insufficient to deter nursing
home facilities from utilizing unconscionable piiaes, nursing homes continue to utilize
procedures such as burying clauses in the gerexiabt a contract, providing minimal if any
explanation regarding the terms of the contracthiiting residents from opting-out or
modifying the terms of the contract, utilizing “Ers pays provisions,” and scheduling
arbitration hearings in distant locations that rbaydifficult if not impossible for the typical
nursing home resident to get t&SeeKrasuski, supra note 6, at 269 (stating that “[sJome
[arbitration] agreements have required that thération take place in a distant state...”).

127 See infranotes 129, 134. “Arbitration has been found torbere expensive for
consumers than litigation, and its often-prohilatifees, or forum costs, may serve to bar
consumers from pursuing claims at all. Even thosmgyime arbitration providers have recently
adopted consumer-friendly measures, defendantdstiefit from arbitration because awards
issued by arbitrators tend to be lower than jurp@s.” Krasuskisupranote 6, at 292-93.

1285eeKrasuski,supranote 6, at 263.
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3. Prohibitive Costs

The costs of arbitration, which are considerablgaggr for consumers than a
comparable case litigated in a court of fd&Gomprise another aspect of arbitration
that serves as an impediment to potential nursimgeh litigants seeking redress.
“[T]he potential costs of arbitrating . . . [a] diste easily reach thousands, if not tens
of thousands, of dollars, far exceeding the coktt & plaintiff would incur in
court.*® This cost disparity is due, in part, to the fiett although “[c]ourts charge
plaintiffs initial filing fees, . . . they do notharge extra for in-person hearings,
discovery requests, routine motions, or writteniglens - costs that are all common
in the world of private arbitratorg>

Recently, the Kaiser Family Foundati®nhconducted a study that profiled
nursing home residents on Medicaitlfinding that “the average cost of a private
nursing home bed in the U.S. was just over $6®@fonthin 2005.%3* The already
limited financial resources of elderly individua?s, combined with the costs
associated with living in a nursing hori&render it unlikely that many residents
could afford to pursue a claim in arbitration thady result in costs upwards of “tens
of thousands[] of dollars'®® Despite the fact that these substantial costs are
generally not fully explained to residents, countsse held that prohibitive costs
alone are not enough to declare a contract substhntunconscionablé&®

129 5eeMorrison v. Circuit City Stores317 F.3d 646, 669 (6th Cir. 2003)e generally
Green Tree Fin. Corp.-Ala. v. Randolph, 531 U.S.919(2000) (noting that the average daily
expense of employing an arbitrator is approxima$g190) [hereinafter Green Tree].

13%\Morrison, 317 F.3d at 669.
131|d.

132 “The Kaiser Family Foundation is a non-profit,yatie operating foundation focusing
on the major health care issues facing the U.Sh wigrowing role in global health. Unlike
grant-making foundations, Kaiser develops and iitm®wn research and communications
programs, sometimes in partnership with other nafi{presearch organizations or major
media companies.Kaiser Family Foundatiorf2008), http://www.kff.org/about/index2.cfm.

133 CLaubiA WILLIAMS , JAMES ROSEN & KELLY O’MALLEY, PROFILES OFNURSING HOME
RESIDENTS ONMEDICAID (2006), http://www.kff.org/medicaid/upload/7510fpd

1341d. at 1. The study noted that the “high cost makesing home services affordable
for only the wealthiest Americans or those withvate long-term care insurance. . . . [while]
Medicaid . . . covers nursing home care for loweime elderly or disabled individuals who
meet income and asset standardd."at 1.

135 “The average income of an elderly individual (&eor older) in the United States in
2000 was $20,851, up from $12,239 in 1974, baseHBmployee Benefit Research Institute
(EBRI) tabulations of data from the March 2001 @uatrPopulation Survey (CPS). Average
income consists of the following sources: SociatuBigy, pensions and annuities, assets,
earnings, and other.” AETS FROM EBRI — INCOME OF THE ELDERLY, (2002),
http://www.ebri.org/pdf/publications/facts/0602fzutf.

13¢geawiLLIaMs ETAL., supranote 133, at 1.

1375eeMorrison v. Circuit City Stores, 317 F.3d 646, §6%h Cir. 2003) (discussing the
average costs associated with obtaining care irging home).

1%85eeGreen Tree Fin. Corp-Ala. v. Randolf@81 U.S. 79, 81 (2000).
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However, while prohibitive costs alone may not miwt standard for substantive
unconscionability, they are surely sufficient tdeefively impede residents from
pursuing claims® especially those involving allegations of negligeH®

4. Slanted Outcomes

The rate at which individuals prevail in arbitratioonstitutes yet another aspect
of arbitration that serves to impede potential mgrshome litigants from filing
claims. The outcomes of arbitration hearings dagissically less favorable for
consumer¥! than businesses. This disparity may be exacatbataursing homes
which retain skilled arbitrators that are accustdnie defending the facility.
Residents that are aware of the rate at which coesilose in arbitration may be
deterred from pursuing uncertain claitffs.

The American Arbitration Association (AAXY reports statistics and up-to-date
information regarding a multitude of issues surking the process of arbitratioff.
According to AAA reports based on consumer casew@ed between January 2007
and August 2007, 48 percent of consumers prevailedses in which they were the
claimant while 74 percent of businesses prevaifedaises in which they were the
claimant'*® These statistics unveil additional evidence #rhttration is not working

139geeEagle v. Fred Martin Motor Ca809 N.E.2d 1161, 1177 (Ohio Ct. App. 2004).

140Residents will be especially deterred from pursuiedress in the arbitral forum for a
negligence claim because negligence claims areirisansive and thus consist of substantial
amounts of discovery and hearings. Because dibitraharges individuals on an “al a carte”
basis, separately for different procedures (suclesgings, motions and written opinions)
residents could be deterred from incurring thesstscand thus forgo their negligence claims
altogether.

141geeKrasuski,supranote 6, at 263.
1425ee infranote 145.

143The American Arbitration Association (AAA), withsilong history and experience in
the field of alternative dispute resolution, praddservices to individuals and organizations
who wish to resolve conflicts out of court. The AAole in the dispute resolution process is
to administer cases, from filing to closing. The Afrovides administrative services in the
U.S., as well as abroad through its Internationaht for Dispute Resolution (ICDR). The
AAA's and ICDR's administrative services includsisting in the appointment of mediators
and arbitrators, setting hearings, and providingraisvith information on dispute resolution
options, including settlement through mediationtiraiitely, the AAA aims to move cases
through arbitration or mediation in a fair and int@ manner until completion. Additional
AAA services include the design and developmengltérnative dispute resolution (ADR)
systems for corporations, unions, government agendiaw firms, and the courts. The
Association also provides elections services asagetducation, training, and publications for
those seeking a broader or deeper understandiafjevhative dispute resolutiorAmerican
Arbitration Association, About Uttp://www.adr.org/about.

144 Id

145 1d.; see alsoJoHN O’DONNELL, THE ARBITRATION TRAP, How CREDIT CARD
CoMPANIES ENSNARE CONSUMERS(2007), http://www.citizen.org/documents/final_weo.pdf
(discussing an NAF study that reported that 95%heftime arbitration ends in favor of the
business in credit card disputes).
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for consumers in that they statistically end uptlmnlosing end of arbitration awards
whether they initiate the legal process, or havaitinted against them.

The deterrent effects of procedural and substantim®nscionability, prohibitive
costs, and slanted outcomes cannot be considerésbletion, however. These
deterrents must be assessed in light of the tymiai’*® brought by the typical
claimant*” in a nursing home. These factors magnify the bhpaf the
aforementioned deterrents as well as bolster furtheport for congressional
amendment to allow regulation of arbitration inging homes.

B. The Deterrent Effects of Arbitration are Maggtfin Nursing Homes

1. The Typical Claimant

The demographic profile of the typical claimantlie nursing home environment
magnifies the impact that procedurally and subastalyt unconscionable practices,
combined with prohibitive costs and slanted outcanteave on deterring nursing
home residents from pursuing claims. The average and physical and mental
condition of the typical nursing home resident glaysignificant role in their ability
to adequately understand and effectively partieipat the process of arbitration.
Relevant data demonstrates that:

[a]ccording to the 1997 National Nursing Home Syrvéhere were
1,465,000 residents age 65 and older in nursingesdiabout 4.3 percent
of the U.S. population age 65 and older in 199'8afy three-fourths of
these residents were women, and about one-half agege85 and older.
In 1997, about 75 percent of all nursing home isisl 65 and older
required assistance in three or more activitieslaify living, including
bathing, dressing, eating, transferring from becchair, and using the
toilet. About 42 percent of nursing home residemtse diagnosed with
dementia, and 12 percent had other psychiatric @@, such as
schizophrenia and mood disordéf$

It seems self evident that if an individual is uleato feed, dress, or bathe without
considerable assistance from nursing home staf§, suffering from a psychological
condition such as dementia, that that individuasimilarly unable to form a valid
agreement to submit future disputes to arbitratsurcessfully navigate the process
of arbitration, or obtain adequate redress in siyatem:*°

146 The typical claim brought by a nursing home residisnfor negligence, usually
involving the resident falling and sustaining ingsras a result.

1475ee infranote 148.

148 sheel Pandya\ursing HomesFeb. 2001, http://www.aarp.org/research/longterefcar
ursingomes/research-import-669-FS10R.html (emplzakisd).

149 “Not uncommonly, residents have diminished capaditly are admitted to nursing
homes from hospitals while suffering from debilibgt conditions and cannot reasonably be
expected to participate in the admissions proaesgh less to fully comprehend admissions
agreements.” Krasusldupranote 6, at 276.
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2. The Typical Claim

The nature of the typical claim brought by nursimgme residents also magnifies
the impact of procedural and substantive unconadidity, prohibitive costs, and
slanted outcomes. “The majority of cases whictehasen brought by nursing home
residents have been based in negligence, usualblving a fall.”™*® Negligence
claims are especially vulnerable to arbitrationsuese they typically require lengthy
fact finding procedurés' which are neither practically nor economically aaigle to
the process of arbitration. Arbitration hearings additionally problematic because
“determinations of negligence . . . are subjecth® ‘reasonable person’ standard,
[which is] typically the province of jurorg®

Although arbitration is generally encouraged asnethod to settle dispute§?
“courts [do] tend . . . to view agreements to addé negligence actions more
cautiously.®® This judicial caution may be in response to thet fthat many
potential nursing home litigants, faced with thalitg that conducting a meaningful
hearing for a negligence claim could cost tens fafusands of dollars® will
unquestionably be deterred from proceeding. Theblpms associated with
initiating a negligence action in the arbitral foriare compounded if the arbitration
agreement contains a loser pays provision, thuinguhe resident in a “catch 22" -
type of cost/benefit analysi® The effect of this misfortune is that claimantishw
expendable finances, resources and endurance evdbke to successfully navigate
the process of arbitration, while more meritorieleims may be lost in the journey.
The prohibitive costs of arbitration, unregulateg the states, thus function as a
filtering device working to the advantage of nugsinomes and the detriment of
residents.

V. THEFUTUREPLIGHT OFNURSINGHOME RESIDENTS

“In 2003, 1.5 million people 65 and older lived imursing homes[;] [i]f the
current rates continue, by 2030 this number wilerio about 3 million?®” As the

1%0Charles A. LattanziNursing Home Contracts: Is it Time for Bad FaithGome out of
Retirement?6 J.L. & HEALTH 61, 70 (1991-1992).

1515eeSmall v. HCF of Perrysburg, In@23 N.E.2d 19, 24 (Ohio Ct. App. 2004).

152 Krasuski, supra note 6, at 298 (citing ¥BLIC CITIZEN, THE COSTS OFARBITRATION
(2002), http://www.citizen.org/documents/ACF110Afpd

153Eagle 809 N.E.2d at 1167.
154Brief for the Plaintiff,supranote 14, at 6 (citingmall 823 N.E.2d at 29).
15Morrison v. Circuit City Stores317 F.3d 646, 669 (6th Cir. 2003).

1% For example, if the resident puts forth a genuitienapt to succeed at the arbitral
hearing (with all the bells and whistles of a tmegligence hearing), the resident is more
likely to prevail but will incurextensivecosts in doing so. On the other hand, if thedessi
skimps at the hearing in an attempt to save moneyr she is faced with the possibility of
losing and then subsequently the possibility ohfesubjected to a loser pays provision.
Either option available to residents therefore ltesin expending a considerable about of
money and effort to obtain what will probably ambtminadequate redress.

157 Falls in Nursing Homeshttp://iwww.cdc.gov/ncipc/factsheets/nursing.htast( visited
Dec. 1, 2008).
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number of residents in nursing homes escalatestosowill the incentives for
facilities to maximize the administrative converdes at their disposal. Therefore,
procedurally and substantively unconscionable mestwill naturally increase as
the number of residents (and thus the number @ipiat litigants) increases.

Moreover, in August 2007, “Bush administration oiffis sa[id] that Medicare
will no longer pay the extra costs of treating mmaable errors, injuries and
infections that occur in hospital$® Essentially, Medicare decided not to pay for
treatment related to “conditions that could reabbnzhave been prevented?®
“Among the conditions that will be affected [by thew policy] are bedsores[;] or
pressure ulcers, aridjuries caused by falls'® Following suit are private insurers
which are expected to adopt similar coverage pedian the near futuré:

The new Medicare policy focuses on conditions aeguiafter an individual is
admitted to a hospital that could have been reddpnarevented — specifically
hospital acquired infectiont®> The Center for Disease Control and Prevettion
approximates that hospital-acquired infections aesponsible for 1.7 million
infections developed by patients in hospitals egedr’®* Contributing to the death
of approximately 270 persons a d&y,hospital-acquired infections represent a
liability in hospitals comparable to that of injesi sustained from negligently
incurred falls in nursing homes. It is estimatbdtt‘each year, a typical nursing
home with 100 beds reports 100 to 200 falf§ytith many more unreportety.

158 Robert PearMedicare Says It Won't Cover Hospital Erroid.Y. TIMES, Aug. 19,
2007, at Al (discussing the newly adopted Medigaliies).

159|d
160|d
161|d

162|d

183 The “CDC is the nation's premiere health promotiprevention, and preparedness
agency and a global leader in public health. riaims at the forefront of public health efforts
to prevent and control infectious and chronic dissa injuries, workplace hazards,
disabilities, and environmental health threats. QCB globally recognized for conducting
research and investigations and for its actionndei@ approach. CDC applies research and
findings to improve people’s daily lives and resgeno health emergencies—something that
distinguishes CDC from its peer agencies. CDC worlth states and other partners to
provide a system of health surveillance to monénd prevent disease outbreaks (including
bioterrorism), implement disease prevention stiegegand maintain national health statistics.
CDC also guards against international diseasertiasgn, with personnel stationed in more
than 25 foreign countries. CDC is now focusingamhieving the four overarching Health
Protection Goals to become a more performance-bagedcy focusing on healthy people,
healthy places, preparedness, and global healtBS & one of the 13 major operating
components of the Department of Health and Humawi&s (HHS).” Centers for Disease
Control and Prevention, Present and Future, hitwW.cdc.gov/about/history/ourstory.htm.

164 Centers for Disease Control and Prevention, Antiofial Resistance in Healthcare
Settings, http://www.cdc.gov/ncidod/dhgp/ar.html.

165 Id

166 Id

167|d
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Considering the new coverage policies developedvieglicare applicable to
hospitals, it could be a natural progression fordMare to develop similar policies
applicable to nursing homes and residents thatsugtreventable injuries while
under the care of the facility. Applying this pmfito nursing homes would result in
Medicare refusing to pay for new conditions develby residents after being
admitted to a nursing home, such as falls, thaldcbave been reasonably prevented.
The implications of Medicare (and possibly privasurers as well) refusing to
cover these types of conditions would be devagjatim nursing home residents.
Residents that sustain preventable injuries sucfalssat a nursing home, that are
bound by an admission agreement to submit dispoteébe process of arbitration
(wrought with the various aforementioned obstackesl deficiencies), will be
without a remedy if their injuries are not coverkyd either the arbitral award,
Medicare, or their private insurer. The very neassibility of this dilemma suggests
that the already inequitable system of agreeingrbitration in nursing homes is set
to worsen in the near future, thus mandating latji@ amendment.

VI. PROPOSEDEGISLATION: A PARALLEL TOTHE MCCARRAN ACT*¢®

A. Congress Should Consent to State Regulation

Two public policy rationales are typically advancéan explain legislative
endorsement of arbitration as an adequate alteenati litigation*® First, it is
argued that arbitration has the potential to “eam#rt caseloads and contribute to a
better allocation of judicial resource€® Second, it is argued that “arbitration would
confer a number of advantages upon the contragiargjes, such as providing a
guicker, less expensive and more flexible modedjfidication than litigation**
These objectives constitute the social underpirmofghe Federal Arbitration Act as
well as its judicial endorsement. The potentiahdfigs of arbitration however, if
realized at all/*> are substantially outweighed by the inequity ofcfiog nursing
home residents to adhere to the fine print of &eliently unconscionable agreement.

18815 U.S.C. § 1012 (2008) (providing that “a) theihass of insurance, and every person
engaged therein, shall be subject to the lawseg#veral states which relate to the regulation
or taxation of such business[; and] b) no Act oh@ess shall be construed to invalidate,
impair, or supersede any law enacted by any Statihé purpose of regulating the business of
insurance, or which imposes a fee or tax upon dudiness, unless such Act specifically
relates to the business of insuranderovided that after June 30, 1948, the Act of July 2,
1809, as amended, known as the Sherman Act, anficthef October 15, 1914, as amended,
known as the Clayton Act, and the Act of Septeniter1914, known as the Federal Trade
Commission Act, as amended . . ., shall be apggkcaThe business of insurance to the extent
that such business is not regulated by State law”).

1897HAODONG, supranote 21, at 13.
170|d.

171|d

172 \Whether similar advantages are achieved when caomrsuagree to arbitrate claims
with businesses is a relentlessly disputed issuengncommentators.SeeErnst & Young,
supra note 57, at 2. Despite corporate attempts to itegie the practice of arbitrating
consumer claims, studies have failed to suffitjewerify allegations that the process is as
equitable for consumers as a comparable casetd¢itigaefore a jury.See generallfF. PAUL



398 JOURNAL OF LAW AND HEALTH [Vol. 22:375

Enacting legislation similar to the McCarran Acthish declares “that the
continued regulation . . . by the [s]everal statEthe business dhsuranceis in the
public interest,'” essentially “assures continued state authorityr @vsurance*
and “exempt[s] the insurance industry from Comme2tzise constrictions’ The
McCarran Act has enabled states to regulate insaraimce 1945 and the utilization
of arbitration as an adjudicatory alternative tig#ition has not declined. In fact,
since the McCarran Act's passage, the use of athitr has increasédt. This piece
of legislation proves that it is within Congressipacity to exempt nursing home
regulation from the strictures of the FAA withoutnihishing the statute’s purpose.

In the context of nursing homes, enacting pardiegjislation to that of the
McCarran Act would alleviate the crisis triggergdtbe enforceability of pre-dispute
arbitration agreements. The pertinent doctrinaldished by the McCarran Act
provides that:

it will prevent a federal statute from preemptingtate statute if (1) the
federal statute does not specifically relate tolihsiness of insurance, (2)
the state law was enacted for the purpose of réggldhe business of
insurance, and (3) the federal statute operateésviaidate, impair, or
supersede the state |&{.

A comparable piece of legislation for nursing homesild prevent a federal statute
(such as the FAA) from preempting a state stafutd) the federal statute does not
specifically relate to the business of nursing herfwhich the FAA does not, it
specifically relates to arbitration); 2) the stédev was enacted for the purpose of
regulating the business of nursing homes (whichulegmns surrounding the

BLAND, JR., MICHAEL J. QUIRK, LESLIE A. BAILEY, RIGHARD H. FRANKEL &
JONATHAN SHELDON, CONSUMER ARBITRATION AGREEMENTS @™ ed. 2006).
To the contrary, statistics show that arbitratisroften less flexible and more expensive for
individuals than litigation.See generallfvorrison v. Circuit City Stores317 F.3d 669, 669-
70 (6th Cir. 2003) (noting that arbitration can bearly fifty times more expensive for
consumers than a comparable case in litigationfinciPublic Citizen, The Costs of
Arbitration 40-42 (2002)). See generallfagle v. Fred Martin Motor Co809 N.E.2d 1177,
1178-84 (Ohio App. Div. 2004) (discussing the exart costs of arbitration compared to
litigation for consumers, the effect of costs ambiteation generally on indigent claimants,
and the adhesive nature of admission agreemertsdhtain arbitration clauses).

3 KATHLEEN M. SULLIVAN & GERALD GUNTHER, CONSTITUTIONAL LAW,
237 (Robert C. Clark, et al., ed., Thomson West72q@937) (emphasis added) (citing 15
U.S.C. § 1012 (2008)).

174SULLIVAN & GUNTHER, supranote 173, at 238.
1751d. at 238-39.

176«Between 1996 and 2002 [especially], total arbitratilings reported by the American
Arbitration Association (AAA) more than doubledKatherine Benesci he Increasing Use
of Arbitration and Mediation in Adjudicating Healtbare Cases245 APR N.J. LAW. 28, 28
(2007) (discussing the rate at which the use oftratton has increased and contributory
reasons).

7|n re Kepka 178 S.W.3d at 279, 288.
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admission process would qualify a@$;and 3) the federal statute operates to
invalidate, impair, or supersede the state law ¢ithe FAA has historically done
and will continue to do without legislation exenmgtinursing homes). Moreover, in
enacting the McCarran Act, Congress expressedanad¢ that permitting states to
maintain close control of the business of insurawes “in the public interest™
Surely, if the business of insurance is in the jpuinterest, the business of nursing
homes aptly qualifies and should be entitled toilsinireverse pre-empt[ivet®
treatment.

Additional support for enacting parallel legislatido the McCarran Act that
would enable states to regulate nursing homestisdfanIn re Kepka!® That case
involved an insurance regulation that required teabon clauses in nursing home
agreements to meet certain specified standarderfpicuity. The Texas Court of
Appeals held that the McCarran Act “prevents theAFfom pre-empting . . . [the
insurance regulation’s] notice requirementg.”

A federal scheme that permits insurance regulatitms mandate notice
requirements in nursing home admission agreent&ntahile simultaneously
denying that authority to the legislature generaltyillogical. This caveat brings
Justice Black’s assertions iArima Paint that the FAA's general enforceability
“elevates arbitration provisions above all othentcactual provisions” to fruition,
proffering exceeding support for congressional eoh$o state regulation.

VIl. PROPOSEGGUIDELINESFORSTATES

Delineating stringent guidelines for the use of-gispute arbitration clauses in
nursing home admission agreements could serve dlieypgoals of arbitratioty*
more effectively than the current piecemeal intetgtion being utilized by courts.
For instance, a rigid set of guidelines could milguicker and easier for courts to
eliminate appropriate cases in the summary judgrpérisé®® as well as enable

178 Recognizing that pre-dispute arbitration agreemémtsontexts other than nursing
homes (for example, employment contexts or creditl agreements) may exhibit similar
deficiencies and inequities, the scope of this Nogggests only that states should be exempted
in terms of regulating the process of agreeing ratrate future claims in nursing home
admission agreements.

17 SULLIVAN & GUNTHER, supra note 173, at 237 (discussing the history and
enactment of the McCarran Act as well as Congressiotent).

180 re Kepka 178 S.W.3d at 288.

181|d. (discussing the circumstances under which the FE&As not preempt arbitration
notice requirements in light of the McCarran Act).

182|d

183The ability of arbitration notice requirements #® implemented through the insurance
industry by states is misleading — in all regatdsdoals and policies of regulating contracts in
the insurance industry are significantly differehan the goals and policies of regulating
contracts in the nursing home industry.

1845eeErnst & Young,supranote 57, at 4.

185 If the nursing home violates an explicitly enumedatrule, it would be easy to
determine that a trial was the appropriate adjudiggforum. Conversely, if no rule has been
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nursing homes to conform to rules that would helpntinimize the expense of
litigating the validity of the arbitration clau$®. Strict guidelines would also help
ensure that nursing home residents are protected tmconscionable procedures
that extinguish their ability to obtain redressaircourt of law. Finally, narrowly

tailored guidelines for the use of pre-dispute taaiopn clauses in nursing home
admission agreements would ensure that the leigislaxempting nursing home
regulation from the FAA was confined explicitly tbe context of nursing homes,
thus sustaining the viability of arbitration ane thAA. The ideal guidelines would
include some combination of the following seven ponments.

First, the ideal guidelines would require admirigirs to thoroughly explain
arbitration clauses to a competent person, eitherfature resident or the future
resident’s guardian, in a consistent manfier.Ensuring that every resident is
genuinely informed of what the agreement entaild priotect residents from the
deceptive practices associated with nursing homenission agreements.
Additionally, instituting this guideline could rede claims regarding inconspicuous
clauses and bad faith inducements to agree to simgnifuture disputes to
arbitration.

Second, ideal guidelines would enable residentsmimdify terms of the
agreement as well as opt-out of specific provisioAlowing residents to alter terms
and provisions will eliminate the adhesive natuiréypical nursing home admission
agreement$® Additionally, this guideline would help ensuratta genuine meeting
of the minds was reached — that a “true agreemeisteel to submit disputes to

violated, arbitration could proceed. Discerningettiter a rule was violated would be easier to
assess because of a clearly defined standard eneshtly the state legislature.

18 The expense of defending against suits surrourttiieyalidity of the arbitration clause
itself could be substantially minimized by a setdefailed guidelines because whether the
nursing home violated the law would be easily asggable by a simple assessment of their
standard contract language. Instead of havingngineehearing on whether the arbitration
agreement was conscionable, its validity could dmly determined at the summary judgment
phase. Moreover, nursing homes could easily comtheir conduct to the standards if courts
weren’t continuously deciding cases inconsisterdly to the conspicuity of arbitration
agreements. As the situation currently standspitld belegitimately difficult for nursing
homes to conform to a standard since a clear on@dtsbeen delineated by the courts.

187 This requirement could be easily and uniformly ifidfl by administering an
educational video on the details of agreeing tore-dispute arbitration agreement and
surrendering the right to litigate in a court oivlaThe video could be administered during the
process of admission and the person would then sffjthat they had viewed tape and
understand the material.

188 Allowing residents to modify the terms of this typEagreement is critical - it is not
unreasonable to allow residents to modify termtha contract that concerns the health care
that could possibly take them through the remairedeheir life. However, this right should
consist of additional guidelines for nursing honmesfollow because enabling residents to
modify terms or opt-out of provisions might motieatursing homes to barter with clauses,
terms and services, again reinforcing a skewed petwacture to the detriment of residents.
States should require nursing homes to allow ressdéo modify terms or opt-out of
provisions and similarly ensure that nursing hoahesiot attempt to fix a “price” to be paid
by nursing home residents that in fact do chooseddify the terms of the agreement.
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arbitration,*® which will in turn reduce litigation surroundinpe validity of the
arbitration agreement.

Third, ideal guidelines would prohibit fee shiftitg residents that do not prevail
at the arbitral hearing. In litigation, it is theurt’s province to make determinations
regarding whether the losing party should pay thetovs attorney’s fees and
costs'* Furthermore, the court’s determination is not apiteary decision, but is
reached through thoughtful analysis, channeled Ieytiment statutory law.
Therefore, it is intrinsically inequitable to allow partial party to an arbitration
hearing to determine the circumstances and allmeatf costs and attorney’s fees in
a pre-dispute arbitration agreemétit.

Fourth, ideal regulations would require that thebitemtion agreement be
presented to the resident in a document completeparate from the rest of the
admission agreement. This guideline will provideidonal safeguards for residents
and nursing homes alike because physically sepgrttie documents will minimize,
if not entirely eliminate suits claiming that thebdration clause was buried in the
agreement or inconspicuous in nature. Additionathis guideline will protect
nursing homes from conflicting interpretations neljag what constitutes an
inconspicuous claus& Furthermore, drawing special attention to theiteation
agreement will help guarantee that residents apgieeche importance of the
document and take time to review it carefully befsigning.

Fifth, ideal regulations would establish guidelirfes the costs associated with
arbitration. Regulating the exorbitant costs dfitaation for consumers so that the
expense of proceeding in this forum is as costiefit as proceeding in a court of
law could significantly diminish the deterrent effe that the prohibitive costs of
arbitration entail. Furthermore, regulating thestsoto more closely resemble the
costs of litigation in a court of law would put tharties to the arbitration hearing on
a more level playing field for purposes of endumrmnd financial capability to
initiate claims and endure the process of arbamati

Sixth, the ideal regulation would require arbitati firms to “reveal [ ]
information . . . about their use of arbitratiordathe win-lose rate of corporations

189 Brief for the Plaintiff, supra note 14, at 11 (citing Williams v. Aetna Fin. C00
N.E.2d 859, 473 (Ohio App. 1998)).

1905eeSmall v. HCF of Perrysbur@23 N.E.2d 19, 24 (Ohio App. Div. 2004).

19111 a court of law, an impartial fact finder detenmé whether a party is or should be
entitled to having the other party pay their catosts and/or attorney fees. In the arbitral
forum, to allow parties to determine who will pagsts before a hearing is held, or what's
more, before a dispute arises is a wholly ineqlétalystem to impose on consumers. Worse,
however, is when this type of provision is imposgdnursing home residents that were not
aware that they had agreed to submit future disptibe arbitration in their admissions
agreement in the first place.

192 When deciding cases of unconscionability in nursirgme admission agreements
containing pre-dispute arbitration clauses, corotginely decide cases based on the facts of
the case before them. This system, while it affdtte parties to the case some measure of
relief, does not provide an objective standardrforsing homes to model their agreements
after. Proposing guidelines will eliminate this #guity and allow nursing home residents
exactly what constitutes an unconscionable pronisind similarly, exactly what constitutes
adequate notice in the nursing home context.
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and consumers® Currently, California is the only state that riga arbitration
firms to reveal their practicE$and even California’s policy is lacking in thatibes
not regulate the manner in which this informatiorusin be revealed. State
legislatures should require arbitration firms t@od this information so that an
accurate assessment of consumer arbitration caastablished for purposes of
regulating this process.

Finally, the ideal regulation would require a res@wn period of at least 30 days
before the agreement could be deemed V&lidncluding a rescission period affords
residents a chance to change their mind or comgtiitlegal counse®® Conversely,
the rescission period would essentially providesmg homes with an affirmative
defense that the resident agreed to arbitratiosh,amaopportunity to rescind and did
not, again minimizing litigation surrounding theferceability of the agreement.

VIII. CONCLUSION

In Casarottq the Supreme Court enunciated that Montana’s eatcuirement
conflicted with the “goals and policies of the FAR! The inequities associated
with the process of pre-dispute arbitration agregmén nursing homes, however,
confirm that the FAA’s “goals and policié$® conflict with “accepted principles of
contract law® in this context. Long standing principles of gait law that pre-
date the FAA, as well as basic human morality, Ehaupersede the interests of
efficiency and convenience purportedly served kg gbneral enforceability of the
statute.

State case law as well as attempted state legislatready evince an underlying
public policy to protect nursing home residents nfrahe harsh effects of

1930'Donnell, supranote 145, at 5
%4, at 5-6.

19%gee generallBuraczynski v. Eyring, 919 S.W.2d 314, 317 (Ter®94) (describing an
arbitration agreement with a thirty (30) day resicie period that the court approved).
Persons faced with the life changing moment antgpes dire necessity of being admitted to a
nursing home facility to care for them should bforafed the opportunity to ponder the new
and unfamiliar process, secure legal consultatiod, then subsequently change their mind, if
necessary, to avoid unconscionability.

198 Allowing time for a rescission period would be esiplly beneficial in circumstances
where individuals were forced to hurriedly procedth admission and could not thoroughly
assess the agreement or consult with an attorimailgsto Smal).

197 SeeDoctor’'s Assoc. v. Casarotto, 517 U.S. 681, 68®E)gholding that Montana’s
state statute regulating the notice requirementsrbitration agreements, as well as any
legislation that would single out arbitration agrests for special treatment aside from that
given generally to contracts, was invalid as cetifig with the goals and policies of the FAA
to put arbitration on the same footing as othetremts).

1%8gee |d.

19geePrima Paint Corp. v. Flood & Conklin Mfg. Co., 388S. 395, 411 (1967) (Black,
J., dissenting) (arguing that the majority’s holglin Prima Paintthat the FAA was intended
to broadly enforce arbitration agreements violatetepted principles of contract law —
meaning that the broad rule could potentially ecécigreements in which no true “meeting of
the minds was reached”).
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unconscionable arbitration agreemefits.Despite court decisions declaring certain
practices unconscionald®, however, nursing homes continue to employ these
procedures® It is therefore Congress’ obligation to recogriizis impropriety and
grant relief — possibly in the form of legislati@imilar to the McCarran Act that
would essentially consent to state regulation agimg home admission agreements.
Moreover, legislative relief would serve policy énésts by providing an efficient,
inexpensive, and fair forum for dispute resolutigmursue the goals of states by
protecting residents; and open the door of rediesshad previously been closed or
impossible to reach for many nursing home residerfhis legislation is vital to
nursing home residents because whatever Congresst méien it sought to make
arbitration agreements as enforceable as otherramsi™® and whatever the
Supreme Court meant when it interpreted the FAAgply to consumer disputes in
federaland state court” surely — it did not mean tht§>

200g5eeFortune v. Castle Nursing Homes, 843 N.E.2d 122811(Ohio App. Div. 2005)
(holding that a nursing home arbitration agreenthat contained a loser pays provision
requiring the nursing home resident to pay theingreome’s attorney fees if the resident did
not prevail at the arbitration hearing was substahf); see als&Small v. HCF of Perrysburg,
823 N.E.2d 19, 24 (Ohio App. Div. 2004) (holdingathan arbitration agreement that
contained a loser pays provision, was presentéuetspouse of the future resident in a frantic
admissions process and was not explained to thesepeas procedurally unconscionable);
see also Casaroti®17 U.S. 681 (concerning a Montana state statatteatitempted to require
certain notice requirements in conjunction withimahon agreements to attempt to protect
consumers that did not knowingly agree to the psptde arbitration clause.

201 see Fortune 842 N.E.2d at 1221 (discussing the unconscioitphiff loser pays
provisions);see also SmalB23 N.E.2d at 24 (discussing the unconscionalilitthe process
of nursing homes admissions when the person sighmgontract is under a great amount of
stress; the agreement is not adequately explainecXplained at all), the person is not
accompanied by legal counsel, the person does osgeps any legal experience, and the
person is of progressed age).

202 geeBrief for the Plaintiff, supranote 14, at 11. liDay, this currently pending case
represents that despite court decisions that aggitininvalidate arbitration agreements that
contain “loser pays provisions,” nursing home féie$ continue to utilize them as a part of
their residency contracts. This anomaly provestbiat that inconsistent court opinions and a
lack of state regulation in this field produce &smantially negative impact for nursing home
residents. This case also proves the point thetepieal protectionism by the state court
decisions is insufficient to adequately protect smg home residents from the many
unconscionable practices of nursing home facilities

23 gee generall U.S.C.A. § 2 (West 2008), (stating that “a writferovision in any
maritime transaction or a contract evidencing asaation involving commerce to settle by
arbitration a controversy thereafter arising ouswéh contract or transaction, or the refusal to
perform the whole or any part thereof, or an agesgnm writing to submit to arbitration an
existing controversy arising out of such a confrainsaction, or refusal, shdle valid,
irrevocable, and enforceahlesave upon such grounds as exist at law or intedai the
revocation of any contract”) (emphasis added).

2435ee generallpoctor's Assoc. v. Casarotto, 517 U.S. 681, 68®6)qreaffirming the
rule in Prima Paintthat Congress intended the FAA to apply broadigt bring arbitration
agreements to the same level as contrasts); alscAllied-Bruce Terminix Co. v. Dobson,
513 U.S. 265, 272-74 (1995) (reaffirming the geheraforceability rule of the FAA
established irPrima Pain); see alsdv/olt Info. Sci., Inc. v. Bd. of Tr. of Leland Starfl Jr.
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Univ., 489 U.S. 468, 478-79 (1989) (adopting theul®e language irKeating and again
endorsing the general enforceability of arbitratimmeements under the FAA as established in
Prima Pain); see alsdPerry v. Thomas, 482 U.S. 483, 492 (1987) (holdheg the FAA’'s
generally enforceability preempted a California lagarding arbitration); Southland Corp. v.
Keating, 465 U.S. at 10-14 (1984) (stating thatF#e\ is applicable to consumers in federal
and state court pursuant to the general enfordgabflthe FAA under Congress’ Commerce
Clause authority)see alsdMloses H. Cone Mem’l Hosp. v. Mercury Constr. Cods0 U.S.
25-26 (1983) (reaffirming the idea that the generdbrceability of the FAA creates federal
substantive law establishing a “duty to honor areament to arbitrate,”)see also Prima
Paint, 388 U.S. at 403-406 (establishing the bedrochkaiple relied upon in subsequent
opinions that the FAA creates substantive law bigdin both federal and state courts under
Congress’ Commerce Clause authority and that Cesgietended to make arbitration
agreements as enforceable as regular contractsitvheacted the FAA).

25gee generallyaverly-Arkansas, Inc. v. Keener, No. CA-07-52i ep. at 1 (Ark. Ct.
App. Feb. 6, 2008) (holding that “the arbitratiogreement was invalid . . . [and] that the
arbitration agreement was a contract of adhesiahthat the circumstances surrounding its
execution rendered it unconscionable”ovenant Health & Rehabilitation of Picayune v.
Lumpkin, No. 2007-CA-00449, slip op. at 2 (Miss.. @ipp. Feb. 5, 2008) (“finding that
Lumpkin’s daughter possessed the capacity to bamdriother to arbitration, that there existed
sufficient consideration to support the creationtloé¢ arbitration clause, that Lumpkin’s
daughter was not fraudulently induced into signihg admissions agreement, and that the
admissions agreement was and the arbitration clatessubstantively conscionable”); Cmty
Care Ctr of Vicksburg v. Mason, No. 2006-CA-00588p op. at 222-225 (Miss. Ct. App.
Oct. 9, 2007) (enforcing a nursing home admissagreement that contained a pre-dispute
arbitration agreement and forcing Mrs. Mason tksedress in the arbitral forum for injuries
sustained after being physically attacked by arratsident at the nursing home, even though
she had entered the home with several significeattih problems and after having recently
lost her husband); Brief for the Plaintifsyupranote 14, at 3-5 (regarding a nursing home
admissions process that included a list of thimggHe nursing home administrator to discuss
with potential residents, but explicitly exclude@mioning the arbitration clausefortune
843 N.E.2d 1216 (regarding a nursing home resittaitunknowingly agreed to a pre-dispute
arbitration agreement in her nursing home residentract that required her to reimburse the
nursing home’s attorney fees and costs if shehlestase at the arbitration hearing); Sloan v.
Nat'l Healthcorp., No. M2005-01273-COA-R3-CV, slgp. at 1 (Tenn. Ct. App. Aug. 30,
2006) (holding that even “after engaging in fourmis of discovery,” the defendant nursing
home could file a motion to compel arbitration, dtitht a defendant may assert that a dispute
must be arbitrated and, in the alternative, demangury, without losing its right to
arbitration”); Cleveland v. Mann, No. 2005-CA-00924, slip op. &t IMiss. Nov. 30, 2006)
(holding that an arbitration agreement was not suitisely unconscionable, was not
procedurally unconscionable, was subject to theeFddArbitration Act, and was binding on
the patient’'s beneficiaries even though he sigrfeat andergoing a substantial surgery and
was not represented by legal counsel during theseoof the agreementpmall 823 N.E.2d
19 (regarding a 69 year old woman who was rushtedunknowingly signing a nursing home
admission agreement for her husband that containgidding pre-dispute arbitration clause,
requiring Mrs. Small to reimburse the nursing haratorney fees and costs if she lost at the
arbitration hearing). These cases represent oslpall portion of current cases surrounding
the enforceability or unconscionability of nursihngme arbitration agreements. These cases
also represent the inconsistencies that are prodase result of a lack of regulation in this
environment. Although some courts afford resideetief from the arbitration agreement,
others do not. No clear standard of notice or nacimnability can be discerned from these
cases. These cases proffer further evidence that lagislation is needed, specifically
regarding pre-dispute arbitration agreements irsingrhomes, specifically provided by the
state legislatures.



