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Frank Cramer was a handicapped resident at Augla@es Nursing Home.
Auglaize Acres is a county operated nursing home. Gtamer was completely
dependent upon Auglaize Acres for his care. dnuary 2002, Mr. Cramer fell
while being assisted to bed by a Hoyer lift opetdig two nurses employed by the
home. Despite the fall policy not to move Mr. Cexmthe two employees moved
him to his bed. Mr. Cramer’s condition was noteased until five hours after he fell
despite obvious swelling and bruising and his caimps of pain. During surgery to
repair his leg, Mr. Cramer died. Mr. Cramer’s &stsued Auglaize Acres for the
nurses’ alleged negligent acts. Under the Nurditugne Bill of Rights every
resident of a nursing home may recover damages apiowing that the home or
any person has violated the patient's rights. Gfamer’s codified right to adequate
medical care was violated.

The Ohio Supreme Court held that the Nursing HorileoB Rights allowed a
cause of action against the home itself, but natireg the home’s employees.
Further, the Court found that the Ohio Politicab8wision Act might re-immunize
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the home for those acts of its employees that wkgeretionary. Residents of a
county home thus do not have the same protectien®esidents of other nursing
homes when the home happens to be owned by théyeearpolitical subdivisiort.

|. INTRODUCTION

Cramer v. Auglaize Acres curtails the protectiofiDbio’s Nursing Home Bill
of Rights for nursing honferesidents residing in county owned nursing hofnes.
Generally, all nursing home residents are protebtedodified rights. However, the
Ohio Supreme Court has interpreted the Ohio Paliabdivision Tort Liability Act
to redefine these rights for approximately ten petcof Ohio’s nursing home
residents. Currently, those residents living in gyovment owned nursing homes are
substantially less protected from the tortious actemissions of the nursing home’s
employees.

Since the enactment of Medicare and Medicaid irb18ere has been dramatic
growth in the need for nursing homes. The Amerigapulation aged sixty five and
older is projected to double within the next thiyigars: In view of this projected
population growth, it is imperative that immediagetion be taken to protect
residents of county owned nursing homes.

The first baby boomer will turn sixty five in 2011According to U.S. Census
Bureau projections, the population of Americansdagjety five and older will grow
from 35 million to 72 million by 2030.This escalation will result in the dramatic
need for and growth of nursing homes. Nationalieré are approximately
1,750,000 nursing home residents residing in 16/@08ing home$. In Ohio, there
are approximately 1,400,000 citizens aged sixtye fivears or oldéet. Eighty
thousand of these citizens currently reside in Omimsing homes. Of the 989

1 Cramer v. Auglaize Acres, 865 N.E.2d 9 (Ohio 2007)

224 Aw. Jur. 3p Proof of Facts§ 73 (2006). Nursing Homes are defined as “agpeiv
institution that furnishes shelter, feeding, andedar sick, aged, or infirm persongd.

3Cramer, 865 N.E.2d at 17.

“Id. at 268-69. @0 Rev. CoDEANN.§ 3721.13 (West 2006) sets out the rights of ngrsi
homes residentsSeeinfra note 63.

5 WaAN HE ET AL., NATIONAL INSTITUTE ON AGING, CURRENT POPULATION REPORTS
SPECIAL STUDIES. 65+ IN THE UNITED STATES. 2005, (2005) http://www.census.gov/prod/
2006pubs/p23-209.pdf. Currently, persons sixty imel older represent twelve percent of the
population.ld. Persons sixty five and older are projected taesgnt 20 percent of the
population by 2030d.

51d.

" National Center for Health Statistics Health, Udit8tates, 2006, with Chartbook on
Trends in the Health of americans 384 (2006) Htniv. cdc.gov/nchs/data/hus/hus06.pdf.

8 UNITED STATES CENSUS BUREAU, 2005 AMERICAN COMMUNITY SURVEY DATA PROFILE
HIGHLIGHTS: OHIO, (2005), http://factfinder.census.gov/servliett A@GEEFacts?_event=&geo
_id=04000US39& _geoContext=01000US%7C04000US39&ektl county=& cityTown=
& state=04000US39& _zip=& lang=en&_sse=on&ActiveGéotyeoSelect&_useEV=&pct
xt=fph&pgsl=040&_submenuld=factsheet_1&ds_name=DEIO_SAFF& ci_nbr=null&gr
_name=null&reg=null%3Anull&_keyword=&_industry=. hE American Community Survey
provides yearly detailed datial
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nursing homes within Ohio, two-thirds are privatelwned, with the remainder
owned by the government and nonprofit organizatforighis dramatic growth in

° Ohio currently has 54 nursing homes operated bytvernment. The number of beds
per facility follows the name of the home. Asht@bCounty Nursing Home (177), 5740
Dibble Road, Kingsville, OH 44048; Auglaize Acre44f), 13093 Infirmary Road ,
Wapakoneta, OH 45895; Auglaize County Board of MBR/R0 E. First Street, New Bremen,
OH 45869; Belmont Metropolitan Housing Authority]780 Box 398 100 South Third
Street, Martins Ferry, OH 43935; Butler County CReeility (121), 1800 Princeton Road ,
Hamilton, OH 45011; Carroll County Home (45), 22B2nsington Road P.O. Box 365,
Carrollton, OH 44615; Colonial Manor (83), 441 Usmisity Drive NE, New Philadelphia,
OH 44663; Coshocton County Memorial Hospital Caeeility (61), 1460 Orange Street,
Coshocton, OH 43812; Country Garden Manor (16)ur@y View Acres (65), 601 Infirmary
Road, Dayton, OH 45427; Country View Haven (40)58&ounty Road 15 P.O. Box 525,
Napoleon, OH 43545; Crawford County Home (Fairviglanor) (90), 1630 East Southern
Avenue , Bucyrus, OH 44820; Cuyahoga County Ngrsihome (177), 3305 Franklin
Boulevard , Cleveland, OH 44113; Darke County HoifT8), 5105 County Home Road,
Greenville, OH 45331; Dayspring Assisted Living a@dre Facility (60), 3220 Olivesburg
Rd., Mansfield, OH 44903; Drake Center (256), 15&sWGalbraith Road, Cincinnati, OH
45216; East Lawn Manor - Marion County Home (128922 Mt. Vernon Avenue, Marion,
OH 43302; Elisabeth Severance Prentiss Center (B52b Scranton Road , Cleveland, OH
44109; Erie County Care Facility (160), 3916 Eastkihs Avenue, Huron, OH 44839; Fair
Haven Shelby County Home (145), 2901 Fair Roaddn&i, OH 45365; Gables at Green
Pastures (112), 390 Gables Drive, Marysville, O848 Geauga County Home-Pleasant Hill
(36), 13211 Aquilla Road , Chardon, OH 44024; @aldcres Lorain County Nursing Home
(82), 45999 North Ridge Rd, PO Box 190, Amherdtl, £1001; Greenewood Manor (117),
711 Dayton-Xenia Road , Xenia, OH 45385; Guernseyrn®y Home (40), Country View
Assisted Living 62825 County Home Rd., Lore CityH @3755; Hardin Hills Health
Center (78), 1211 W. Lima Street , Kenton, OH 433R®Imes County Home (60), 7260
State Route 83, Holmesville, OH 44630; The Lib¢t40), 12350 Bass Lake Road , Chardon,
OH 44024; Lincoln Way Home (50), 17872 Lincoln Hwiliddle Point, OH 45863; Logan
Acres Care Center (95), 2739 County Road 91, feitaine, OH 43311; Medina County
Home (65), 6144 Wedgewood Road , Medina, OH 44R&&cer County Home (42), 4871
State Route 29 , Celina, OH 45822; MetroHealth @efdr Skilled Nursing Center (320),
4310 Richmond Road, Cleveland, OH 44122; Metrotie@ienter for Skilled Nursing Care
(29), 2500 Metro Health Drive, Cleveland, OH 44108onroe County Care Center (60),
47045 Moore Ridge Rd, PO Box 352, Woodsfield, OH3® Morrow County Hosp. Long
Term Care Facility (38), 651 West Marion Road, Bilead, OH 43338; Muskingum County
Home (80), 1400 Newark Road , Zanesville, OH 4370hio Veterans Home (427), 3416
Columbus Ave. , Sandusky, OH 44870; Ohio Veteramsmél Georgetown (168), 2003
Veterans Blvd., Georgetown, OH 45121; Ohio Veterblmsne-Veterans Hall (300), 3416
Columbus Avenue, Sandusky, OH 44870; Ottawa Co&mgrview Nursing Home (190),
8180 W. State Route 163, Oak Harbor, OH 43448k Faalth Center (100), 100 Pine Ave ,
St Clairsville, OH 43950; Perry County Home (50B558 State Route 37 West , New
Lexington, OH 43764; Putham Acres Care Center ,(83)70 Road 5-H, R.R. 1, Ottawa, OH
45875; Ridge House (4), 7061 Ridge Rd., Parma, @1Pg; Walter House (4), 4058 Walter
Rd., North Olmstead, OH 44070; Washington Countyne@100), 845 County House Lane ,
Marietta, OH 45750; Wayne County Care Center (805, Geyer Chapel Road , Wooster, OH
44691; Wellington Nursing and Rehabilitation Cen{é®), 2380 State Route 68, PO Box 160
, Urbana, OH 43078; Williams County Hillside Couyntiiving (71), 09-876 County Road 16,
Bryan, OH 43506-1012; Wood Haven Health Care Sehnigng (108), 11080 East Gypsy
Lane Road , Bowling Green, OH 43402; Woodlandsatifson (99), 6831 N. Chestnut St. ,
Ravenna, OH 44266; Wyandot County Nursing Home 12830 North State Highway 199,
Upper Sandusky, OH 43351; York House (4), 7283 Ydk, Parma, OH 44130.
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population and need of quality care requires unifty in the law so all nursing
home residents are equally protected.

Nursing home residents “are almost entirely depehdpon nursing homes to
ensure the]ir] safety’® Despite the growing need for nursing homes, ssighow
that many nursing homes are understaffed and urnalpeovide even basic care to
their residentd! One in every twenty elderly residents in a nurdimgne suffers
from neglect or abusg. Annually there are more than 500,000 incidéhfhe most
common negligence violation is the failure to pravaccidents to residents, “such as
falls that cause broken or fractured bones or kderations.* For example, one
resident with dementia and poor vision fell foundis within a ten month peridel.
The fourth fall was reported as causing no infdryHowever, the resident had
fractured her femur which contributed to her dewtie days latet’

However, neglect is only one concern. In a rectrtysover a two year period, it
was found that one out of every three nursing homvas cited for an abuse
violation® These nursing homes were cited for approxima®g@0 violations. Of
these violations, over 2,500 caused harm or seiigusy, even placing the resident
in “immediate jeopardy of deatiR?” These citations included instances of employees
ignoring signs of or being a participant in “appall physical, sexual, and verbal
abuse.®

In an attempt to protect our aging population, Dkio General Assembly
enacted the Nursing Home Bill of Rights. The Act states that “any resident whose
rights under this [act] are violated has a causactibn against any person or home

10 Minority Staff of Special Investigations Divisiono@imittee on Government Reform,
107" Cong., Abuse of Residents Is a Major Problem inS.UNursing Homes, (
2001)[hereinafter Abuse of Residents] (prepared Rep. Henry Waxman), available at
http://reform.democrats.house.gov/Documents/200d083750-34049.pdf.

11 Christopher Newton, 90% of Nursing Homes ProvidBgbstandard Care—Federal
Report, 8ATTLE TIMES, Feb. 20, 2002, at Al.

2 Martin Ramey, Comment, Putting the Cart Before oese: The Need to Reexamine
Damage Caps in California’s Elder Abuse Act, 3& BIEGoL. ReviEw. 599, 602 (2002).

Bg.

14 Minority Staff of Special Investigations Divisiono@imittee on Government Reform,
107" Cong., Many Homes Fail to Meet Federal StandacisAtlequate Care, , ( 2001),
available at http://oversight.house.gov/Documef3AD830114240-99423.pdf. Examples of
negligent care include: bed sores and/or infecticheking because resident was given the
incorrect diet, incorrect medicine administeredatoesident and negligent supervision of a
nursing home resident that results in a fall wetiese injury or death.

B1d.

%)d.

M.

18 ABUSE OFRESIDENTS supranote 10.

¥ld.

0yd.

ZLOHI0 REV. CODE ANN. § 3721.10-17 (West 2006).
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committing the violation® However, complete enforcement of the Nursing Home
Bill of Rights is prevented by political subdivisiammunity?®

The Ohio Political Subdivision Tort Liability Actonfers general immunity on
political subdivisions. Therefore, government odri@mes seek to avoid liability
by raising the defenses provided by the Ohio Ralitsubdivision Tort Liability Act,
despite the resident’s rights under the Nursing Eldsill of Rights. The result is
that residents of government owned nursing homes inaferior remedies for the
tortious acts of a county home’s employees.

Il. CRAMERYV. AUGLAIZE ACRES How THE OHIO SUPREMECOURTAPPLIED THE
PoLITICAL SUBDIVISION TORTLIABILTY ACT TO THENURSINGHOME BILL OF
RIGHTS

In Cramer v. Auglaizéthe Third District's holding removed all of the
protections of Ohio’s Nursing Home Bill of Right®im every nursing home resident
who lives in a county owned nursing home. The Alppe court held that operating
a nursing home was a proprietary functidMherefore, the county was statutorily
immune from any liability under the Ohio Politic&ubdivision Tort Liability Act
because (1) the way in which an employee of a ngrkome provides medical care
is a discretionary function, and (2) the Nursingnhto Bill of Rights does not
expressly impose liability on the employees ofrihesing homé®

On appeat! the Supreme Court held that the Political SubdivisAct contains
exceptions to immunity that would make the homéléafor the negligent or

22§ 3721.17(1)(1)(a).

Z See generallyddams v. Gables at Green Pastures Nursing Hdtoe 14-06-33, 2006
Ohio App. LEXIS 6757 (Ohio Ct. App. Dec. 26, 20Q€ourt affirmed denial of summary
judgment on the basis of section 2744 without aerang the Nursing Home Bill of Rights);
Cramer v. Auglaize Acres, 865 N.E.2d 9 (Ohio 20@&fining how a claim made under the
Nursing Home Bill of Rights can proceed in lighttoe Political Subdivision Tort Liability
Act).

24 Cramer V. Auglaize Acres, 3d Dist. No. 2-04-39, 2abhio-3609;see supratext
accompanying note 1. The trial court held (1) afien of a county home is a proprietary
function, (2) the nursing home bill of rights exgsly imposes liability on the two nurses and
(3) the Ohio Political Subdivision Tort Liability & does not provide the nurses any immunity
under 2744.03(A)(6)(b). The Third District CouftAppeals held that (1) the nursing home
bill of rights did not expressly impose liabilityndhe nurses, and (2) the decision on how to
administer medical was a discretionary functionviatimg immunity to the employee.

% gee infratext accompanying note 55.
% Cramerat 1 40, 51-53.

27 Cramer v. Auglaize Acres, 865 N.E.2d 9 (Ohio 20G®e alsoCramer v. Auglaize
Acres, 3d Dist. No. 2-04-39, 2005-Ohio-3609. Thal ttourt held (1) operation of a county
home is a proprietary function, (2) the nursing kdoill of rights expressly imposes liability
on the two nurses and (3) the Ohio Political Suistbw Tort Liability Act does not provide
the nurses any immunity under 2744.03(A)(6)(b).e Tinird District Court of Appeals held
that (1) the nursing home bill of rights did notpeassly impose liability on the nurses, and
thus did not create an exception to immunity urides. 2744.02(B)(5), and (2) the decision
on how to administer medical was a discretionargcfion providing immunity to the
employee, under R.C. 2744.03(A)(5).
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intentionally tortious acts of its employees, bt tvay in which an employee of a
nursing home provides medical care is a discretiohanction?® The end result is

that regardless of Ohio’s Nursing Home Bill of Rigthcauses of action brought
against a county owned nursing home cannot procgea theory of ordinary

negligence, so long as some discretionary actionthen part of the employees
involved is found?®

A. The Doctrine of Sovereign Immunity in Ohio

Sovereign immunity for political subdivisions wasudijcially created.
Accordingly, the Supreme Court has noted in thet plaat it can be judicially
abolished® Sovereign immunity is based on the English contiegt the “King can
do no wrong.”®! “Sovereign immunity is a legal anachronism whiemigs recovery
to injured individuals without regard to the mupglity's culpability or the
individual's need for compensatio#f. The framers of our Constitution guaranteed
that America would have no King. It is thereforeomalous that political
subdivisions are given the same benefit of immunity

It is something of an anomaly that the common-laetdne of sovereign
immunity which is based on the concept that 'thegldéan do no wrong'
was ever adopted by the American courts." (Footomtéted.) Further,

the United States Supreme Court has also indictiatl there is no
rational justification in American jurisprudencer fthe English legal
maxim "the King can do no wrong." Specifically, liangford v. United

States, the court stated, "We do not understartceitiger in reference to
the government of the United States, or of the rsd\&tates, or of any of
their officers, the English maxim has an existeinais country.'®

2Cramer, 865 N.E.2d at 17-18.

2The Cramerdecision also takes an expansive view of whennapl@yee’s actions may
be said to be discretionary.

%0Butler v. Jordan, 750 N.E.2d 554, 565 (Ohio 2001).

311d. (stating “in the English feudal system, the lofdh@ manor was not subject to suit in
his own courts. The king, as highest feudal lorgoyed this protection on the theory that no
court was above him. Further, the king was consitléhe supreme power and was, thus,
infallible. His person was considered sacred, drallaw ascribed to him the attribute of
sovereignty. Therefore, it was his personal royalggative not to be subjected to suit in his
own courts. Accordingly, the king could do no wrdihg

%2Haas v. Hayslip, 364 N.E.2d 1376, 1382 (Ohio 14Brpwn, J., dissenting).

331d. at 369;see alsButler, 750 N.E.2d ab59 "Nothing seems more clear than that this
immunity of the King from the jurisdiction of theitg's courts was purely personal. How it
came to be applied in the United States of Amerideere the [royal] prerogative is unknown,
is one of the mysteries of legal evolution. Admidtiits application to the sovereign and its
illogical ascription as an attribute of sovereigmgnerally, it is not easy to appreciate its
application to the United States, where the locatibsovereignty--undivided sovereignty, as
orthodox theory demands--is a difficult undertakiitgs beyond doubt that the Executive in
the United States is not historically the sovergigind the legislature, which is perhaps the
depository of the widest powers, is restrained bwystitutional limitations. The federal
government is one of delegated powers and thesstat not sovereign, according to the
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The United States Supreme Court has stated that:

the English maxim does not declare that the govermjmor those who
administer it, can do no wrong; for it is a parttbé principle itself that
wrong may be done by the governing power, for whiwh ministry, for
the time being, is held responsible; and the ménispersonally, like our
President, may be impeached; or, if the wrong arnsotma crime, they
may be indicted and tried at law for the offefite.

Prior to the introduction of sovereign immunity@hio, municipalities were held
to the same standards for wrongful acts as privatiwiduals®® In 1854 in City of
Dayton v. Peas, the Ohio Supreme Court judicialated sovereign immuni&.As
the Ohio courts struggled to set standards, the Gapreme Court introduced the
governmental-proprietary distinctiShHowever, the Ohio courts’ attempts to place
the functions of municipalities into these two cptees caused “confusion and
unpredictability in the law® “[T]he classification of the specific functions of
municipalities has been difficult and frequentlyade to absurd and unjust
consequences? Furthermore, "it is impossible to reconcilethlt decisions of this
court dealing with the subject of governmental anaprietary functions in relation
to a municipality.* This struggle led to the judicial abolishment a@ivereign
immunity in Ohio in 1982!

In 1982, the Ohio Supreme Court in Haverlack v.t&y® Homes Inc. abolished
the doctrine of sovereign immunity. The Court held that a “municipal corporation,
unless immune by statute, is liable for its neglige in the performance or
nonperformance of its act$®” Nonetheless, less than a year later, the OhioeBup

Constitution, as demonstrated forcibly by the Ciar and the resulting Amendments. That
brings us to the only remaining alternative, theateseignty resides in the American electorate
or the people.”

34| angford v. U.S., 101 U.S. 341, 343 (1879).

% John A. Gleason & Kenneth Van Winkle, Jfhe Ohio Political Subdivision Tort
Liability Act: A Legislative Response To The Jiadiébolishment of Sovereign Immunity.
CIN. L. Rev. 501, 503 (1986). Prior to 1854, Ohio courts &datmunicipalities the same as
private individuals when imposing liabilitySeeHack v. Salem, 189 N.E.2d 857, 862 (Ohio
1963) (“In the early reported American cases itaapptly was assumed, without argument
and as a matter of basic justice, that municipgt@@tions were subject to actions for torts.”)

38 City of Dayton v. Pease, 4 Ohio St. 80, 99-100 485

87Gleason & Van Winklesupranote 35, at 506-07.

%8Haverlack v. Portage Homes, Inc., 442 N.E.2d 74B(Thio 1982).
#d.

“1d.

41 Western College of Homeopathic Medicine v. Clevd|lah2 Ohio St. 375, 377-78
(1861) (municipality is liable for wrongful acts W performing a proprietary function and
immune when involved with governmental ac8ge, e.g City of Cincinnati v. Cameron, 33
Ohio St. 336, 367-368 (1878).

“Haverlack 442 N.E.2d at 752.
“d.



2009] DISCRETION TO FOLLOW THE LAW 249

Court in Enghauser Manufacturing Co. v. ErikssomgiBeering Ltd. reintroduced
municipal immunity’* The Ohio General Assembly quickly followed thei®h
Courts and passed the Ohio Political Subdivisiort Tiability Act on November 20,
1985% This Act confers immunity from civil lawsuits guolitical subdivisions of
the statef®

B. OHIO POLITICAL SUBDIVISION TORTLIABILITY ACT

Section 2744 of the Ohio Revised Code grants imtyunom civil lawsuits to
political subdivisions of the state, subject to @nplicated system of rules and
exceptions’ As set forth below, the Political Subdivision Assts forth separate
immunities, exceptions, and defenses applicablétheopolitical subdivision itself,
and also distinctly to the employees of the pditsubdivision.

Since the enactment of the Ohio Political SubdonisiTort Liability Act, the
Ohio Supreme Court and “courts all across the $tate been called upon, time and
time again, to unravel what that law provides aglied to a myriad of fact
patterns.”® Courts, “one after another, have found it necgssahen interpreting
various sections of Ohio Revised Code Chapter 2ft4dtretch the statute beyond its
parameters® This occurs because courts have to make “equitdisions in an
inherently inequitable systeri?”

A three tiered system is used to determine whetierpolitical subdivision is
entitled to immunity’* Under the first tier, it must be determined whetihe entity
seeking immunity is a political subdivision, andetler the alleged harm occurred
in connection with a governmental or proprietargdiion If tier one is satisfied
then the entity is presumed to be immdhe-dowever, the political subdivision’s

4 Enghauser Mfg. Co. v. Eriksson Eng'g Ltd., 451 MdE228, 232 (Ohio 1983) (“[NJo
tort action will lie against a municipal corporatifor those acts or omissions involving the
exercise of a legislative or judicial function, tire exercise of an executive or planning
function involving the making of a basic policy ##on which is characterized by the exercise
of a high degree of official judgment or discretidn

45OHI0 REV. CODEANN. § 2744.01-09 (West 2006).
46§ 2744.01-09.

41§ 2744.01-09.

“8Butler v. Jordan, 750 N.E.2d 554, 566 (Ohio 2001).
91d.

01d. “Courts of appeals all across this state contimueonfront fact patterns presenting
claims of sovereign immunity when the results ofisding would be inequitable at best and
disastrous at worstld. “The issue presented, however, is "[w]hat areegomental agencies,
the general public, and now the courts to makes&aion of the Ohio Revised Code that first
says 'you're not liable,’ then says 'you are liabid then says 'you're not.” Hallett v. Stow Bd.
of Educ.,624 N.E.2d 272, 274 (quotirgtuckey v. Trustees of Lawrence Twp. No. CA-
8806, 1992 WL 214485 (5th Dist. Ohio Ct. App. A@d, 1992) (Milligan, J., dissenting).

51Cramer, 865 N.E.2d 9,13 (Ohio 2007).
2d.
530Hi0 REvV. CODEANN. § 2744.02(A)(1) (West 20086).
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immunity may be removed in the second tier. Ingbeond tier the entity will lose
its immunity if any of the exceptions to liabilitisted in section 2744.02(B) appty.
If an exception applies, the political subdivisiaill be liable unless it can reinstate
its immunity in the third tier. The third tier witeinstate immunity if the political
subdivision can show that a defense listed in s8@i744.03 applies.

Under the Act, a political subdivision means “a neipal corporation, township,
county, school district, or other body corporated apolitic responsible for
governmental activities in a geographic area smaktian that of the staté® An
employee of a political subdivision is defined as “afficer, agent, employee, or
servant, whether or not compensated or full-timg@ant-time, who is authorized to
act and is acting within the scope of the officeagent's, employee's, or servant's
employment for a political subdivisiori”’The Act defines a governmental function
as a “function that is imposed upon the state ashdigation of sovereignty and that
is performed by a political subdivision voluntarilgr pursuant to legislative
requirement; a function that is for the common goddill citizens of the state?
The function must be one that “promotes or presemne public peace, health,
safety, or welfare...[and] involves activities thate not engaged in or not
customarily engaged in by nongovernmental perstndri contrast, a proprietary
function is any non-governmental function involviagtivities that are customarily
engaged in by nongovernmental perstns.

The Act sets out five specific exceptions to thaegal immunity granted to
political subdivision$! In sum, the political subdivision itself is li@bfor injuries:
(1) when they are caused by the negligent operaifom motor vehicle, (2) when
they occur in the performance of a proprietary fiom; (3) when the political
subdivision fails to keep public streets or highway repair, (4) when the injuries
result from negligent acts occurring in buildingsed to perform government
functions, and (5) when liability is expressly inggd by another section of the Ohio
Revised Cod& Where county owned nursing homes are concerheithie second
and fifth of these exceptions that the Cramer cfouhd applicable.

Finally, the political subdivision can reinstatenmnity by asserting one of the
defenses set out in the Aét. Notwithstanding an exception under section
2744.02(B), the political subdivision will be redinunized if (1) the employee was

54 § 2744.02(B)Seesupratext accompanying notes 55-56.

%5 OHio Rev. CobE ANN. § 2744.03 (West 2006%eesupratext accompanying notes 57-
58.

%5 OHlio Rev. CODEANN. § 2744.01(F) (West 2006).
57§ 2744.01(B).
58 § 2744.01(C)(1)(a)-(b).

59§ 2744.01(C)(1)(c). The statute provides a nonesiet list of governmental functions
at § 2744.01(C)(2)(a)-(u).

60§ 2744.01(G)(1)(b).
61§ 2744.02(B)(1)-(5).
62§ 2744.02(B)(1)-(5).
63§ 2744.03.
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involved in a judicial or legislative function, (8)e employees conduct was required
by law, (3) the injury occurred “within the disda@t of the [political subdivision’s]
employee with respect to policy-making or planning,) the injury occurred while
performing community service, or (5) the injury wid® result of the exercise of
judgment or discretion in how to use “equipmentpdies, materials, personnel,
facilities” unless this discretion was made in liith, or a reckless manngr.

Where the liability of the individual employees th&elves is concerned, the
analysis is different. The three tiered analygigliaable to the political subdivision
itself does not appl$. When a plaintiff sues an individual employee ofdditical
subdivision, the analysis begins with R.C. 274420)@&).%® Ohio law states that an
employee of a political subdivision is liable if) (ehis or her acts were “manifestly
outside the scope of the employee’'s employment fficial responsibilities” (b)
“made with malicious purpose, in bad faith, or invanton or reckless manner,” or
(c) liability is expressly imposed by another sectof the revised codé Therefore,
regardless of any defense to liability, an emplogéehe political subdivision is
liable if his “acts or omissions were [committedjthwvmalicious purpose, in bad
faith, or in a wanton or reckless mann&.”

C. Nursing Home Bill of Rights

In 1979, the Ohio General Assembly passed the Ngiidiome Bill of Rights to
protect the aging population that resides in ngrdiomes. This statute sets out
thirty two rights for all nursing home residefits. All potential nursing home

541d.; seeKiep v. City of Hamilton, No. CA96-08-158, 1997 WA64236 (Ohio Ct. App.
May 19, 1997) ( “R.C. 2744.03(A)(5) immunity extendnly to the ‘exercise of judgment or
discretion’ of a political subdivision as defineg B.C. 2744.01(F) and not to the actions of
employees of the political subdivision... If R.C742.03(A)(5) immunity was extended in a
broad manner to include subdivision employees,lidi#lity provisions of R.C. 2744.02(B)
would have no force.”); McVey v. City of Cincintiat71 N.E.2d 1288, 1290 (Ohio Ct. App.
1995) (stating immunity under §2744.03(A)(5) does apply to the negligence of employees
in "the details of carrying out the activity evérotigh there is discretion in making choices.").

5 Cramer, 865 N.E.2d 9, 13 (Ohio 2007).

5 |d.; Section 2744.03(6) provides: In addition to any imity or defense referred to in
division (A)(7) of this section and in circumstasaeot covered by that division or sections
3314.07 and 3746.24 of the Revised Code, the empl@/immune from liability unless one
of the following applies: (a) the employee's adatsomissions were manifestly outside the
scope of the employee's employment or official oesbilities; (b) the employee's acts or
omissions were with malicious purpose, in bad faithin a wanton or reckless manner; (c)
civil liability is expressly imposed upon the enyde by a section of the Revised Code. Civil
liability shall not be construed to exist under #eo section of the Revised Code merely
because that section imposes a responsibility erdatary duty upon an employee, because
that section provides for a criminal penalty, bessaaf a general authorization in that section
that an employee may sue and be sued, or becaessettion uses the term "shall" in a
provision pertaining to an employee.

67§ 2744.03(A)(6)(b)Cramer, 865 N.E.2d at 13.

% Cramer, 865 N.E.2d at 13. The three tiered analysis usedetermine the political
subdivision’s immunity remains independent of wieethn individual employee is immune
from liability

%9Section 3721.13 sets out the residents rightse Sttute provides:
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(A) The rights of residents of a home shall incluaig, are not limited to, the following:

(1) The right to a safe and clean living environinen

(2) The right to be free from physical, verbal, t@nand emotional abuse and to be
treated at all times with courtesy, respect, atiddégognition of dignity and individuality;

(3) Upon admission and thereafter, the right taqjadée and appropriate medical treatment
and nursing care and to other ancillary servicas tbmprise necessary and appropriate care
consistent with the program for which the resideomtracted. This care shall be provided
without regard to considerations such as raceycmbigion, national origin, age, or source of
payment for care.

(4) The right to have all reasonable requests agdiiies responded to promptly;

(5) The right to have clothes and bed sheets clihagethe need arises, to ensure the
resident's comfort or sanitation;

(6) The right to obtain from the home, upon requébst name and any specialty of any
physician or other person responsible for the ezgtld care or for the coordination of care;

(7) The right, upon request, to be assigned, withancapacity of the home to make the
assignment, to the staff physician of the residasitbice, and the right, in accordance with the
rules and written policies and procedures of thmédioto select as the attending physician a
physician who is not on the staff of the homehH tost of a physician's services is to be met
under a federally supported program, the physisiail meet the federal laws and regulations
governing such services.

(8) The right to participate in decisions that efféhe resident's life...

(9) The right to withhold payment for physicianitasion if the physician did not visit the
resident;

(10) The right to confidential treatment of perdaarad medical records...

(11) The right to privacy during medical examinatior treatment and in the care of
personal or bodily needs;

(12) The right to refuse to serve as a medicalaresesubject;

(13) The right to be free from physical or chemieadtraints or prolonged isolation except
to the minimum extent necessary to protect thedesdi from injury to self, others, or to
property...

(14) The right to the pharmacist of the residentwice and the right to receive
pharmaceutical supplies and services at reasopabks...

(15) The right to exercise all civil rights, unlefise resident has been adjudicated
incompetent pursuant to Chapter 2111. of the Réviz®de and has not been restored to legal
capacity, as well as the right to the cooperatibnthe home's administrator in making
arrangements for the exercise of the right to vote;

(16) The right of access to opportunities that éndbe resident, at the resident's own
expense or at the expense of a third-party pagegchieve the resident's fullest potential,
including educational, vocational, social, recraadil, and habilitation programs;

(17) The right to consume a reasonable amountaufhalic beverages at the resident's
own expense...

(18) The right to use tobacco at the resident's expense under the home's safety rules...

(19) The right to retire and rise in accordancélite resident's reasonable requests, if the
resident does not disturb others or the posted sobadules...

(20) The right to observe religious obligations graticipate in religious activities; the
right to maintain individual and cultural identitgnd the right to meet with and participate in
activities of social and community groups at th&dent's or the group's initiative;

(21) The right upon reasonable request to privatk unrestricted communications with
the resident's family, social worker, and any ofyenson...

(22) The right to assured privacy for visits by pouse...

(23) The right upon reasonable request to have rdoars closed and to have them not
opened without knocking...
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residents are given a copy of these rights andcardent explaining the provisions
of the act before entering the hofdRights protecting the residents physical health
and safety include: (1) The right to a safe andrléving environment; (2) the right
to be free from physical, verbal, mental, and eamatl abuse and to be treated at all
times with courtesy, respect, and full recognitidrdignity and individuality; (3) the
right to adequate and appropriate medical treatraadt nursing care and to other
ancillary services that comprise necessary andogpiate care; and (4) the right to
have all reasonable requests and inquiries respicderomptly’™

The Act begins by listing definitions necessaryirtterpret its meanin. The
Act then specifies additional definitions relevémthe specific civil cause of action
and other remedies providéd A home is defined as a facility that provides $iag
to three or more unrelated individuals, who areethelent upon the services of
others, including a nursing home, residential dacdity, home for the aging, and a
county home facility? This definition was meant to include county owmeaising
homes, whether licensed or not, within the protetiof the Nursing Home Bill of
Rights’®

(24) The right to retain and use personal clothemgd a reasonable amount of
possessions...

(25) The right to be fully informed, prior to or #te time of admission and during the
resident's stay, in writing, of the basic rate gledrby the home, of services available in the
home, and of any additional charges related to saec¥ices...

(26) The right of the resident and person payingHe care to examine and receive a bill
at least monthly for the resident's care from thmé that itemizes charges not included in the
basic rates;

(27)(@) The right to be free from financial expdtion;(b) The right to manage the
resident's own personal financial affairs, orhié resident has delegated this responsibility in
writing to the home, to receive upon written requadeast a quarterly accounting statement
of financial transactions made on the residentslfe.

(28) The right of the resident to be allowed unietstd access to the resident's property on
deposit at reasonable hours, unless requestsdessto property on deposit are so persistent,
continuous, and unreasonable that they constitatésance;

(29) The right to receive reasonable notice betbee resident's room or roommate is
changed...

(30) The right not to be transferred or discharffedh the home unless the transfer is
necessary...

(31) The right to voice grievances and recommerahghs in policies and services to the
home's staff, to employees of the department otthear to other persons not associated with
the operation of the home...

(32) The right to have any significant change ia tbsident's health status reported to the
resident's sponsor.

"®OHio Rev. CoDEANN. § 3721.12(A)(1)(3)(a)-(c) (West 2006).
"L OHIo REV. CODE ANN. § 3721.13(A)(1)-(4) (West 2006).
"20wHio Rev. CODEANN. § 3721.01 (West 2006).

3§ 3721.01(A)(3).

4§ 3721.01(A).

">Cramer, 865 N.E.2d 9, 15-16.
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The Bill of Rights provides the resident a remedy the violation of his or her
enumerated rights. It provides that “any residesiose rights under sections
3721.10 to 3721.17 of the Revised Code are violagsla cause of action against
any person or home committing the violatiténThe patient may obtain injunctive
relief against the violation of his or her rightdMost importantly, the resident may
receive compensatory damages for an injury nedligénflicted by the owner of the
home, or any other person who caused the injuryhdf patient demonstrates the
elements of negligencé.

Thus the Ohio Nursing Home Bill of Rights sets lfoat cause of action under
which the patient can recover for ordinary negloefi The language of the Act, at
section 3721.17(1)(1)(a), makes it clear that tresnedy applies equally to the
employees themselves, and to the home that emfileys. However, according to
the Cramer court, the Ohio Political SubdivisionrfToiability Act greatly curtails
the legal remedies available to residents of gawemt owned nursing homes.
Currently, a resident of a county owned home cak selief against the home itself,
but subject to the “discretionary acts” defensefath at R.C. 2744.03(A)(5). If any
exercise of discretion is found, the aggrieveddesi must prove that this discretion
was exercised maliciously, in bad faith, wantowlyrecklessly’

The Ohio Supreme Court defines recklessness as:

[tlhe actor’s conduct is in reckless disregardlef safety of others if he
does an act or intentionally fails to do an actalhit is his duty to the
other to do, knowing or having reason to know at$avhich would lead
a reasonable man to realize, not only that his gondreates an
unreasonable risk of physical harm to another,dlst that such risk is
substantially greater than that which is necessaryake his conduct
negligent®®

"®OHIo Rev. CoDEANN. § 3721.17(1)(2)(a)-(b) (West 20086).

'8 3721.17(1)(2)(a)-(b). “The plaintiff in an actidiiled under division (1)(1) of this
section may obtain injunctive relief against thelaiion of the resident's rights. The plaintiff
also may recover compensatory damages based upbawang, by a preponderance of the
evidence, that the violation of the resident'stdgiesulted from a negligent act or omission of
the person or home and that the violation was tlogimate cause of the resident's injury,
death, or loss to person or property. If compemgadamages are awarded for a violation of
the resident's rights, section 2315.21 of the ReViSode shall apply to an award of punitive
or exemplary damages for the violation. Elemeiitsegligence include (1) Defendant owed
a duty of care to the Plaintiff, (2) the Defendbrtached the duty, (3) the Plaintiff sustained
an injury, and (4) there is a causal connectionwbeh the Defendant’s action and the
Plaintiff's injury.

8 OHI0 Rev. Cobe ANN. § 3721.17(l)(1)(a) provides: Any resident whoights under
section 3721.13 of the Revised Code are violatadaheause of action against any person or
home committing the violatiorsee footnote 59 for a list of rights under section 313;
Thompson v. McNeill, 559 N.E.2d 705, 708 (Ohio 1p@Q@ating an act is negligent when “the
actor does not desire to bring about the consegsewbich follow, nor does he know that
they are substantially certain to occur, or belithat they will).

"9 OHio Rev. CODE ANN. § 2744.03(A)(5) (West 2006).

8 Thompson559 N.E.2d at 708 (Ohio 1990) (stating an aategligent when “the actor
does not desire to bring about the consequenceshvibliow, nor does he know that they are
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Wherever applicable, this heightened requiremerd mmarked departure from the
protections provided by the Nursing Home Bill ofjRis. Moreover, the question of
where “discretion” is found within the meaning of(R 2744.03(A)(5) now decides
whether the home itself can be held liable in cadinnegligence. Where there is
discretion, the county owned home will only be léafor its employees’ conduct that
rises to the level of being reckless, or worse.

D. County Nursing Homes

1. What is a County Home?

A county home is a facility owned and operated tgy ¢ounty commissionét.
County commissioners appoint an administrator, ¥gheesponsible for the nursing
home’s operatio® There are two types of county homes: (1) trad#locounty
homes and (2) Medicaid/Medicare certified countysmg home$® A traditional
county home provides custodial, rest home type aarkis not certified to receive
Medicaid or Medicare paymerfts.A Medicaid certified county nursing home
provides nursing care and is operated on Medicaidi® A Medicare certified
county home is not subject to licensure, but mus¢nall state and federal standards
to be certified for Medicaid/Medicare. The diffaoes between a private nursing
home and a county home are: (1) the county hommotidicensed, (2) the county
home must comply with Chapter 5155 of the RevisedeC (3) the county home
must be operated by a superintendent appointecébyuader the supervision of the
county commissioners, (4) the county home musb¥olktate laws in regard to
payments and benefits of its employees, and (5¢dlh@ty home may charge private
pay patients less than it charges Medicaid foistimae service¥.

The Nursing Home Bill of Rights mandates that adstiators of “homes’
furnish every resident with a copy of the rightsabished under the Nursing Home
Bill of Rights, including a written explanation tife provisions of the act and a copy

substantially certain to occur, or believe thatythll); Fabrey v. McDonald Vill. Police
Dep’t, 639 N.E.2d 31(Ohio 1994)(adopting thieompsorreckless definition as the standard
for the Ohio Political Subdivision Tort Liability ¢).

81 0HIo Rev. CoDE ANN. § 5155 (West 2006). The Board of County Commissis shall
make all contracts for new buildings and for adxdlis to existing buildings necessary for the
county home, and shall prescribe rules for the meament and good government of the
home.”

82 Ohio County Commissioners Handbook. Available tin:Hwww.ccao.org/Handbook/
hdbkchap048.htm (last visited Feb. 2, 2007.)

84.
#1d.
#1d.
81d.; see generally supmaote 75 and accompanying text.

87 OHIo Rev. CobE ANN. § 3721.01(a)(1)(a)-(b)(ii) (West 2006). A homedisfined as a
facility that provides housing to three or morealated individuals who are dependent upon
the services of others, including a nursing horasidential care facility, home for the aging,
and a county home facilitgee als® 3721.10(A).
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of the individual nursing home’s policies and prbees® Therefore, before
residents are admitted into a county home, the hamesquired to provide the
potential resident with a copy of the rights estdeld under the Nursing Home Bill
of Rights®® Additionally, a copy of the Nursing Home Bill &ights must be posted
in every county hom&. The requirements to give residents a copy of\thesing
Home Bill of Rights as well as post them for everydreading allows one to
reasonably infer that they are protected by thigges.

2. County Homes Acting as Market Participants

In general, when the state enters the market emtecipant, the state’s actions
are treated like those of a private patbaccording to the second tier of the Political
Subdivision Tort Liability Act, when a political bdivision acts like a market
participant it is subject to suit for negligencetjas non government market actor
would be? In Nice v. Maryland, the court held that whendditical subdivision is
exercising a proprietary function they are liablethe same manner and to the same
extent as a private person under the same circnoege®® In Ryll v. Columbus
Fireworks Display, the Ohio Supreme Court held,e“ttaw regarding political
subdivisions is different when the political sulidion is engaged in a proprietary
function.”® Ohio Revised Code 2744.02(B)(2) states, “politieabdivisions are
liable for injury, death, or loss to person or pedp caused by the negligent
performance of acts by their employees with respegroprietary functions of the
political subdivisions® Political subdivisions engaged in proprietary diions
acting as market participants should be liablengspgivate company would be:

The municipal corporation is no more a legal cohncdyan a private
corporation. Both arise by operation of law, bo#tessarily act through
agents, and both necessarily are going to havetagdm at times are
negligent in the performance of their duties. Thdirmary rules of liability

8 Onio Rev. CoDEANN. § 3721.12(A)(1)(3)(a)-(c) (West 2006).
890hio County Commissioners Handboskpranote 76.
90

Id.

%1 SeeOwen v. Independence, 445 U.S. 622, 645-646 (1880 in the exercise of
proprietary functions, “the city was held to theneastandards of [tort] liability as any private
corporation”); Nice v. Marysville, 82 Ohio App. 3®9, 117 (Union Ct. App. 1992)(the rule
for tort liability for a municipality engaged in @roprietary function under Ohio’s Political
Subdivision Act is merely a recitation of the commlaw rule: “the municipality becomes
liable for damages caused by its negligence inrégard in the same manner and to the same
extent as a private person under the same circanegtgd), quoting Doud v. Cincinnati, 87
N.E.2d 243, 246 (Ohio 1949).

92010 REv. CODEANN. § 2744.02(B)(2) (West 2006).

% Nice v. Maryland, 611 N.E.2d 468, 473 (Ohio App Bikt. 1992), See Ryll v.
Columbus Fireworks Display Co., Inc., 769 N.E.2® 3Dhio 2002) (holding that “the law
regarding political subdivision liability is diffent when the political subdivision is engaged in
a proprietary function.”)

%Ryll, 769 N.E.2d at 376.
%5 0OHIo REv. CODEANN. § 2744.02(B)(2) (West 2006).



2009] DISCRETION TO FOLLOW THE LAW 257

applicable to private corporations should give mipdlities all the
protection they require against unreasonable cl&ims

There are 989 nursing homes in Ohio. Almost tercerd of these homes are
owned and operated by the government. Operatimgrsing home is not imposed
upon the State as an obligation of sovereignty. rddeer, operation of a nursing
home is not done for the common good of all thé&eits of Ohio. Finally, the
operation of a nursing home is customarily engagday private persons. Profit is a
driving force behind the operation of nursing horfleslursing homes do almost 90
billion dollars of business every yeArCurrently, the majority of the revenue that a
nursing home receives comes from the governmenpgwndte insurance companies,
not the resident. However, when Ohio counties atgemnursing homes, their
residents are without many of the protections ef hursing Home Bill of Rights.
For example, they cannot receive punitive damagesafy injury. It is time to
examine whether counties participating in the mgdiome market should be liable
in the same manner, and to the same extent aghtberonety percent of the nursing
home market.

3. The Nursing Home Bill of Rights Expressly Impsd.iability

Section 2744.02(B)(5) of the Ohio Political Subdigh Tort Liability Act states
that “political subdivisions [are] liable for injyr death, or loss to a person or
property when civil liability is expressly imposeg@on the political subdivision by a
section of the Revised Cod®.” The Nursing Home Bill of Rights states if a
resident’s rights are violated, the resident hasuse of action “against any person
or home committing the violatiort®® Furthermore, the Act includes a county home
within its definition of a home. Accordingly, iibbsection 2744.02(B)(5) applies to
county owned nursing homes, under the three tiaredysis, county owned homes
can be held liable as provided by the Bill of RightBut, then the analysis would
proceed to the third tier: county homes are redimized if they can prove that the
harm was caused by the exercise of discréfion.

% Hack v. City of Salem, 189 N.E.2d 857, 868 (Ohi®3p SeeGreene Cty. Agricultural
Soc. v. Liming, 733 N.E.2d 1141, 1148(Ohio 2000)HEn a political subdivision's acts go
beyond governmental functions (and when it actsaiproprietary nature) there is little
justification for affording immunity to that pol@al subdivision. Having entered into
activities ordinarily reserved to the field of pate enterprise, a [political subdivision] should
be held to the same responsibilities and liabditias are private citizens.")(quoting
Schenkolewski v. Cleveland Metroparks Sys., 426. 284, 788 (Ohio 1981).

97 Eric Bates,The Shame of our Nursing Homese NATION, Mar. 29, 1999, available at
1999 WL 9306974. Medicare and Medicaid funds pexalmost 75% of every dollar.

%8|d.
99 0HIo Rev. CODE ANN. § 2744.02 (West 2006).
100110 Rev. CODEANN. § 3721.17(1)(1)(a) (West 20086).

10 Cramer v. Auglaize Acres, 3d Dist. No. 2-04-39, 2@hio-3609, at 11 33-35;HD
REev. CobE ANN. § 2744.03(A)(3) (West 2006). The political subdiersis immune if the “act
by the employee involved that gave rise to thentlaf liability was within the discretion of
the employee with respect to policy making, plagnior enforcement powers by virtue of the
duties and responsibilities of the officer or piasitof the employee”; R.C. 2744.03(A)(5) the
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Therefore, in both the intermediate court of appeald the Ohio Supreme Court,
a central issue of the Cramer case was whethertanchat extent, the Nursing
Home Bill of Rights expressly imposes liability @ounty homes, and on their
employees.

E. Cramer’s Application of the Ohio Political Subidion Tort Liability Act to
Claims Arising Under Ohio’s Nursing Home Bill ofgRis.

1. Running a Nursing Home is a Proprietary Fumctio

The Ohio Political Subdivision Tort Liability Actodified certain situations
where a political subdivision will be liable in gite negligence, absent a valid
defensé® The Act states that a political subdivision isla for negligence when
the actor is carrying out a proprietary functiGh.

A proprietary function is one that “promotes or g@eres the public peace,
health, safety, or welfare and that involves atiéigithat are customarily engaged in
by nongovernmental person$® In Starling v. Metrohealth Ctr. Skilled Nursirthe
court held that running a nursing home was a petgny function'® After Starling,
the nursing home in Cramer was the first to argueppeal that running a county
home was a governmental function, and this argunvastrejected.

Furthermore, there has been only one case outsiie Where a government
owned nursing home argued its activities were inneation with a governmental
function®® In Everett v. County of Saginaw, the court unanisip held that “a
county hospital's operation of a skilled nursingecanit did not constitute the
performance of a governmental functiof.” The intermediate court of appeals in
Cramer held that the injury that occurred in thertg home was connected with a
proprietary functiort®

A governmental function is a function that is “ingeal upon the state as an
obligation of sovereignty and that is performedabpolitical subdivision voluntarily
or pursuant to legislative requiremeft®’Additionally, it is a function that is for the

political subdivision will be immune if the injumesulted from “the exercise of judgment or
discretion in determining whether to acquire, owho use, equipment, supplies, materials,
personnel, facilities, and other resources unlesgudgment or discretion was exercised with
malicious purpose, in bad faith, or in a wantomemkless manner.”

1920nH10 Rev. CODE ANN. § 2744.02 (West 2006).
1930Hi0 REV. CODEANN. § 2744.02(B)(2) (West 2006%eeGleasonsupranote 30.
1%40OnHi0 ReV. CODEANN. § 2744.01(G)(1)(b) (West 200a3yl11,769 N.E.2d at 376.

1%starling v. Metrohealth Ctr. Skilled Nursing, Nc&554, 1999 WL 685641, at *2 (Ohio
Ct. App. Sept. 2, 1999)(holding that the operattba nursing home was not considered when
the Ohio Political Subdivision Tort Liability Actas enacted.)

108 Everett, v. County of Sagina®33 N.W.2d 301 (Mich Ct. App. 1983).

107 |d. at 302-303 (stating “In determining whether atipatar activity constitutes a
governmental function, the focus is on the preai@vity giving rise to plaintiff's claim rather
than on the entity's overall or principal operatipn

1% Cramer v. Auglaize Acres, 3d Dist. No. 2-04-39, 2@hio-3609, at | 34.
1990n10 ReV. CODEANN. § 2744.01(C)(1)(a) (West 2006).
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“common good of all citizens of the state...thabrpotes or preserves the public
peace, health, safety, or welfare; that involves/iies that are not engaged in or not
customarily engaged in by nongovernmental perstfis‘If the function does not
meet...[these requirements] and is not specifieda[gsvernment] function in R.C.
2744.01(C)(2), it is a proprietary functidti.

a. Operating a Nursing Home is Not Imposed Up@nState as an Obligation of
Sovereignty

R.C. 2744.01(C)(1)(a) states a function is govemaie'if it is imposed upon the
state as an obligation of sovereignt{?’Operation of a nursing home is not a duty
imposed on a county by the Department of HumaniSes¥#® In other words, the
government is not required to operate nursing hooyesny legislation. Rather, the
operation of county homes is controlled by the Hoafr county commissionefs!
The Starling court stated, “the Revised Code dadsindicate that operation of a
nursing home is a duty to the Department of HumanviBes.” When the
legislature enacted R.C. 2744.01(C)(2){M)t did not contemplate immunity for the
operation of a nursing hom¥.Accordingly, operating a home is not an obligatidn
sovereignty.

b. Running a Nursing Home is Not Done For the Com@ood of All Citizens

The nursing home confers a benefit on a small “sggrof the population, not
the state as a wholé*® R.C. 2744.01(C)(1)(b) states a function is goveantal if it
is “carried out for the common good of all of thitizens of the State!™ A nursing

110 § 2744.01(C)(1)(a)-(c) (West 20086).
1lstarling, No. 75554, 1999 WL 685641, at *1 (Ohio &pp. Sept. 2, 1999).
U2g 2744.01(C)(1)(a) (West 2006).

113 Starling, 1999 WL 685641, at *2. “The county home is conewlby the Board of
County Commissioners, not the Department of Humervi€es. The operation of a county
home is not within the categories of R.C. 329.0d 329.05, which statutes list the duties of
the Department of Human Servicekd! (Citation omitted.) In other words, the operatafra
county nursing home is not listed as a duty ofdépartment of human servicéd.

1141d. “A courthouse, jail, public comfort station, offis for county officers, and a county
home shall be provided by the board of county cossianers when, in its judgment, any of
them are needed.” b Rev Cope ANN. § 307.01(A)(West 2006)See also Cramer865
N.E.2d at 15.

153tarling 1999 WL 685641, at *2

1185ection 2744.01(C)(2)(m) provides: “A governméfaction includes, the operation
of a job and family services department or ageimmtuding, but not limited to, the provision
of assistance to aged and infirm persons and tsoperwho are indigent3ee, e.g OHIO
REv. CobEANN. § 329.04-05 (West 2006).

" starling 1999 WL 685641, at * 2.

11819, at *1; See generallBlakenship v. Enright, 586 N.E.2d 1176, 1181 (OGito App.
1990) (stating proprietary acts are “performedelolfor the benefit of the political
subdivision's own citizens, not the citizens of émgire state”).

1198 2744.01(C)(1)(b).
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home provides care to those who otherwise cantet ¢are of themselves. Out of
Ohio’s approximately 11 million residents only aahsegment—80,000—reside in
nursing home$° Therefore, since running a nursing home provatesices to less

than 1% of the population, it is not operated fee tommon good of all citizens.

c. Operation of a Nursing Home is Customarily Egedin by Private Persons

It has been argued that the operation of a couptyehcannot be done by
nongovernmental persofs. This argument requires one to look at the fortitls
of a county home. Even though nongovernmentalgpsr£annot own a county
home, they can operate a nursing hdfAd@he Political Subdivision Tort Liability
Act “does not define a function as governmentaklasn the type of entity engaged
in the activities. Rather, the statute looks torthture of the activities...to determine
whether a function is governmentat®Furthermore, because 90% of nursing homes
are privately owned, this is an activity customadperated by private persons.

In sum, under Ohio law, the operation of a countyred nursing home is a
proprietary function. Under tier one, politicabslivisions are generally immune for
both governmental and proprietary functions, excest set forth at R.C.
2744.02(B)** Under tier two, set forth specifically at subsmet2744.02(B)(2),
political subdivisions are liable in ordinary neglnce for acts committed while
carrying out proprietary functions. The Ohio Thifghpellate District in Cramer
found that running a county-owned home is a praégrnefunction, and therefore the
exception applies.

2. The Bill of Rights Expressly Imposes Liabilitpy County Homes, Within the
Meaning of R.C. 2744.05(B)(5)

Section 2744.02(B)(5) of the Ohio Political Subdign Tort Liability Act states
that “political subdivisions [are] liable for injyr death, or loss to a person or
property when civil liability is expressly imposeg@on the political subdivision by a

120ynited States Census Bureaupranote 8.

121 Cramer v. Auglaize Acres, 3d Dist. No. 2-04-39, 2@hio-3609, at 1 31.The county
unsuccessfully argued that 8 2744.01(C)(1)(c) apptd unlicensed county homesd. It
argued that nongovernmental persons could not tper@ounty homeSee alscEverett v.
County of Saginan333 N.W.2d 301, 302-03 (Mich. Ct. App. 1983) (“latdrmining whether
a particular activity constitutes a governmentaiction, the focus is on the precise activity
giving rise to plaintiff's claim rather than on taetity's overall or principal operation.”)

122 Cramer, at | 25;seeGreene City Agriculture Soc. v. Liming, 733 N.E.2#41, 1149
(Ohio). “A central consideration within the strut of R.C. Chapter 2744 is the premise that
some activities of a political subdivision may bevgrnmental functions, while some other
activities are not. Thus, the issue here is nottldreholding a county fair is a governmental
function; rather, it is the more specific questmhwhether conducting the hog show at the
county fair and conducting the investigation irfte allegations of irregularity surrounding the
entry of Big Fat in that hog show are governmefutattions.”ld. The activity of "conducting
a livestock competitioris an activity customarily engaged in by nongoverntalepersons."
Id.

23Cramer,at  29.

1240Hi0 Rev. CODE ANN.§ 2744.02(A)(West 20086).
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section of the Revised Cod&” In Cramer, the Supreme Court rejected the lower
court’s reasoning considering the applicabilityRo€. 2744.02(B)(5)*

The Supreme Court clarified that R.C. 2744.02(Bi¢=vailable as a remedy for
nursing home torts sounding in both negligence amdntional tort?” This
distinction is important because intentionally itmus conduct on the part of the
employee could not be actionable against the palisubdivision in the absence of
liability expressly created by statute. It is alsgortant for the obvious purpose of
clarifying when a statute expressly imposes ligpilivithin the meaning of the
Political Subdivision Act.

3. A County Owned Nursing Home Employee’s DecisiorHow to Provide
Medical Care in a Nursing Home as a Discretionangdion

Under the third tier of the analysis applicable golitical subdivisions, the
Political Subdivision Act re-immunizes political twivisions for negligent
discretionary act¥®® Once an act is found to be discretionary, theeguwental-
proprietary function is irrelevant? Accordingly, a political subdivision is immune
if it is determined that an “act is both proprigtand discretionary’® The Act
states,

the political subdivision is immune from liabilif§ the injury, death, or

loss to person or property resulted from the egeraf judgment or

discretion in determining whether to acquire, owho use, equipment,

supplies, materials, personnel, facilities, andeptfesources unless the
judgment or discretion was exercised with malicipugpose, in bad faith,

or in a wanton or reckless mann&r.

It is well established that in order to determiagislative intent the court must look
examine the language of the stattiteCourts cannot ignore the plain and
unambiguous language of a statute under the “gufis#atutory interpretation, but

125 OHIo Rev. CODEANN. § 2744.02 (West 2006).

128 Cramer v. Auglaize Acres, 865 N.E.2d 9, 14 (Ohi@20 Cramer also argued that the
exception to political subdivision immunity underC. 2744.02(B)(5) applied to the county
appellees because Warder's and Green's actioageddR.C. 3721.17(1)(1). The Third District
characterized this exception as moot and declinembhsider it because the county appellees
were already subject to liability under R.C. 2724B)(2) for any negligent acts.

1271d. (stating, “we do not agree. Unlike sections R2Z44.02(B)(1) through (4), R.C.
2744.02(B)(5) is not limited to negligent actioffherefore, we must also examine whether
the exception to immunity pursuant to R.C. 2748B)&) applies.”)

128 Onio Rev. CoDE ANN. § 2744.03(A)(5)(West 2006); Gleason & Van Winkéeipra
note 30. Black’s law dictionary defines a dis@ptiry act as “a deed involving an exercise of
personal judgment and conscience.”

129Gleason & Van Winklesupranote 35.

130|d.

1310HI0 REV. CODE ANN.§ 2744.03(A)(5)(West 2006).
132provident Bank v. Wood, 304 N.E.2d 378, 381 (O1933).
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must give effect to the words us€d> Therefore, prior to Cramer, Ohio courts held
that the exercise of judgment or discretion is & available to the political
subdivision and “not to the actions of employeesth& political subdivision**
“Immunity does not apply to the negligence of engples in ‘the details of carrying
out the activity even though there is discretiomiaking choices.*®®

The intermediate court of appeals in Cramer coredudhat a political
subdivision’s employee provision of medical care @ nursing home is a
discretionary function® The court of appeals applied the 2744.03(A)(Fpuises
directly to the employees themselves, in additithe homée?®’

The Court applied the discretion defense by bugdin its own prior decision in
Thompson v. Bagley?® In Thompson, the court held that a gym teacheviging
medical care to a drowning student was a discratipdecision and subject to the
discretionary defens&? In Thompson, the plaintiffs’ decedent was a fougtade
student who drowned during an unstructured portdrhis swimming clas&™
When his teacher saw Christopher Thompson lyingiantgtss on the floor of the
pool, he initially thought Christopher was only f@reding** The teacher sent three
children into the pool to try to bring Christophgs, with the third one succeediig.
Even with these facts, the Ohio Third District Cowf Appeals reached the
conclusion that the discretionary defense of R.214203(A)(5) might apply to the

133 Marcum v. Adkins, No. 93CA17, 1994 WL 116233, at (3hio Ct. App. Mar. 28,
2004); Erb v. Erb, 747 N.E.2d 230 (Ohio 2001).

134Kiep v. City of Hamilton, No. CA96-08-158, 1997 WA64236 (Ohio Ct. App. May 19,
1997) (stating “R.C. 2744.03(A)(5) immunity extenaisly to the ‘exercise of judgment or
discretion’ of a political subdivision as define¢ B744.01(F) and not to the actions of
employees of the political subdivision. ... If R.(742.03(A)(5) immunity was extended in a
broad manner to include subdivision employees,lidi#lity provisions of R.C. 2744.03(B)
would have no force.);seeMcVey v. City of Cincinnati, 671 N.E.2d 1288, 1290hio Ct.
App. 1995) (stating that immunity under R.C. 27844)(5) does not apply to the negligence
of employees in "the details of carrying out theivéty even though there is discretion in
making choices"); Hallett v. Stow Bd. of Edn., 6R4E.2d 272, 274 (Ohio Ct. App. 9 Dist.
1993)(stating the “exceptions to liability fourmd R.C. 2744.03 must be read more narrowly
than the exceptions to non-liability found in R2744.02(B) in order for the structure chosen
by the legislature to make sense.”)

135Mcvey 671 N.E.2d at 1290.

136 Cramer v. Auglaize Acres, 3d Dist. No. 2-04-39, 2@hio-3609, at  40. (Nurses’
“decision regarding how to move Mr. Cramer into laed their reaction to his subsequent fall
are examples of...discretionary actions.”)

137|d.
138 Thompson v. Bagley, No. 11-04-12, 2005 WL 940872¢GZt. App. April 25, 2005).
139d. at*11.

14914, at *1.
141|d.

142|d
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Thompsons’ claims against the school, becausestt@hér has some discretion as to
how to attend to his drowning studeéfit.

By contrast, the school was not entitled to invdake same provision, R.C.
2744.03(A)(5), as a defense to the Thompsons' dabased on the school's
negligent maintenance or operation of the géfolThe Third District reasoned that a
provision of the Ohio Administrative Code defindtketschool's maintenance and
operational requirement¥ Thompson v. Bagley was one of the principal cases
relied upon by the same appellate district one yai@r, when the Third District
court decided Cramét® However, the fact that the Nursing Home Bill dfjRs
enumerates and guarantees more than 30 speclits,riggatutorily, did not enter into
the court’s analysis in Cramer.

The purpose of a nursing home is to provide medazak. Nursing home
residents are statutorily guaranteed the rightagetjuate and appropriate medical
treatment and nursing care...consistent with thegnam.” **’ If a political
subdivision employee does not have the discretiodigregard the directives of the
Ohio Administrative Code, it is not clear that pickl subdivision employees have
the discretion to disregard the directives of tHe@oCRevised Code. Courts should
not recognize any “discretion” to deviate from tequirements of statutory law.

In Cramer, the employees followed policy by usingl@yer lift'*® to attempt to
transfer Frank Cramer into his bed. Two employessiithe liftt*® The appellant’s
position was that Frank Cramer was dropped becaiude nurses’ careless transfer
of the patient. Nothing in the record of the casggested that the nurses were, at
the moment they dropped Mr. Cramer, making any ahabout which way to use
the Hoyer lift.

In the Supreme Court, the appellant, Mr. Cramedsiaistrator, argued that the
employees’ discretion ended when they decided ¢otlis Hoyer lift*° After that
point, contended the appellant, the use of thewds merely the execution of a
decision already taken, with no act of discretiemaining in the carrying out of this
work. This argument was also advanced in the lawert. The Third District court

131, at *11.

144Thompson, at *10.

14514, at *9-10, citing OHIQADMIN. CODE AnN. § 3701-31 (2003).
148Cramer v. Auglaize Acres, 3d Dist. No. 2-04-39, 2@hio-3609.
1470Hi0 Rev. CODEANN. § 3721.13(A)(3)(West 2006).

148 A Hoyer lift is a lift-sling apparatus used to tsfer patients.SeeCramer v. Auglaize
Acres, 865 N.E.2d 9.

149Brief of Amicus Curiae, Ohio Academy of Trial LawgeUrging Affirmance on behalf
of Plaintiff, Appellant, Cramer v. Auglaize Acre865 N.E.2d 9 (Ohio 2007) (hereinafter
Merit Brief for Apppelant);but seeMerit Brief of Appellees Auglaize Acres, et al. &t
Cramer v. Auglaize Acres, 865 N.E.2d 9 (Ohio 200N9. 2005-1629) stating only that Mr.
Cramer “fell forward” in the lift. The Merit Briebf Appellant details the nurses’ notes
initially stating that Mr. Cramer “leaned” forwardA nursing supervisor changed the word
“leaned” to “lunged,” despite not having witnesshd fall. Merit Brief for Appellantsupra
note 149, at 2-3.

150Merit Brief for Appellant,supranote 149, at 11.
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seemed to differentiate the choice of how to mowe Gtamer and how to treat his
injury after the fall, from the act of dropping hiomce the choice was made to use
the Hoyer lift?®* Nonetheless, that court held that the choicestotbe lift, their act
of moving him after the fall, and the lack of atien to him after the incident
involved “discretion in determining whether to argu or how to use, equipment,
supplies, materials, personnel, facilities, and eothiesources'®® Thus, by
considering the employees’ actions before and after moment of the drop,
discretionary actions were found in a case thatappto arise from a simple drop
from a lift.

The Supreme Court held similarly:

R.C. 2744.03(A)(5) restores a political subdivissoimmunity if "the
injury, death, or loss to person or property reslifrom the exercise of
judgment or discretion in determining whether tguce, or how to use,
equipment, supplies, materials, personnel, fagdjtiand other resources
unless the judgment or discretion was exerciseti mialicious purpose,
in bad faith, or in a wanton or reckless mannerdnier argues that as a
matter of law, the defense in R.C. 2744.03(A)(5hd¢ available to the
county appellees. He concedes that Green and Whetkdiscretion to
decide whether to use the Hoyer lift to put Frankbed. But once the
nurses decided to use the lift, Cramer maintaimset was no discretion
left because there is only one method for usin@iamer also contends
that after Frank fell, the nurses failed to follwaglaize Acre's policy
regarding falls.

We do not agree that the decision to use the Hdifteis the only
discretionary act involved, for the nurses' treattraecisions concerning
Frank are also discretionary. Furthermore, the @ropethod for using the
Hoyer lift and the issue of whether the nurses ergpfollowed the
home's policy concerning patient falls are alspuatisd. Because there are
material issues of fact as to whether the nurseslamaliciously, in bad
faith, wantonly, or recklessly, we cannot say anater of law that R.C.
2744.03(A)(5) is inapplicable in this case. Redolutof these questions
will be for the fact finder to decidé®

The decision to use the Hoyer lift and the subsegdecisions regarding how to
respond to Mr. Cramer’s fall are distinct from th®ment that Mr. Cramer was
dropped. Further, it is not clear from the pattimsefs in what way the “proper
method for using the Hoyer lift” was disput®d.Put simply, if a discretionary act is

151 Cramer, at { 40. “[The [nurses’] decision regardityv to move Frank into bed and
their reaction to his subsequent fall are examplegliscretionary actionsld. SeeOHIO Rev.
COpE ANN.§ 2744.03(A)(5)(West 2006).

13219, at 1 42.
153Cramer v. Auglaize Acres, 865 N.E.2d 9, 17 (Ohi6 20

1541d. See, supranote 144, at *17 (“The decision of Appellees’ ..gaeding how to move
Appellant’s decedent into bed and their reactiohitosubsequent fall are clear examples of a
discretionary exercise of judgment.”)
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found among these facts, it is difficult to imagiaeset of facts where there is no
employee discretion involved.

Under the Nursing Home Bill of Rights, the fact wns that the statute is
designed to make all negligent acts actionable sotily those acts that rise to the
level of being reckless or wantéi. By recognizing that the Nursing Home Bill of
Rights falls within the meaning of R.C. 2744.02@)(the Ohio Supreme Court
corrected an error that was important to rectifput by then holding that the
discretionary defenses under 2744.03(A)(5) mightlyapo these facts, the same
court raised the bar for nursing home patientsdimegi in county homes from
ordinary negligence to recklessness. While resgdehevery other home may hold
providers accountable for negligence, residentsoohty homes will only be able to
take action for reckless acts, so long as somefatiscretion is identified.

To say discretion might be found either in the agfatiropping a patient, or in the
failure to determine that the patient had suffesidoroken leg until five hours after
his fall, is a strained construction of R.C. 27844)(5). If Ohio’'s Nursing Home
Bill of Rights is intended to ensure anything,stintended to ensure that medical
care is provided in nursing homes. By finding pussibility of some exercise of
discretion in the employees’ actions, the Ohio Suopr Court took a long step away
from the protections of the Nursing Home Bill ofgRts, in regards to nursing home
residents who happen to live in county homes.

4. The Nursing Home Bill of Rights Expressly Imped.iability On Persons, But
Not Employees

In both the Third Appellate District and the Supee@ourt, the Cramer courts
found a distinction between the word “employee’itasppears in Chapter 27, and
“person” as it appears in Chapter 37 of the ReviSede. Under the Supreme
Court’s ruling, this distinction absolves the emymes of county homes from all
liability, regardless of the cause of action crdaite the Bill of Rights against any
“person or home®®

In the court of appeals, the Third District cowtersed the trial court, stating the
Nursing Home Bill of Rights statute does not explgsmpose liability upon
employees of political subdivisiof¥. The court held that a “statute imposing
general sanctions on everyone rather than a grbspegific individuals... is not a
statute that expressly imposes liability upon erppés of a political subdivisiort™

1%50HI0 Rev. CobE ANN. § 3721.17(1)(2)(a)(West 2006). (“The plaintiff alscagnrecover
compensatory damages based upon a showing, bypanuterance of the evidence, that the
violation of the resident's rights resulted frormegligent act or omission of the person or
home and that the violation was the proximate cafitbe resident's injury, death, or loss to
person or property.”).

1% OHio REV. CoDE ANN. § 3721.17(1)(1)(a)(West 2006).

157 Cramer, at 1 52(stating that the NHBOR imposes liabilipon ‘homes and all persons
in general, but not employees”).

15814.; seealso OHIO Rev. CoDE ANN. § 2744.01(B)(West 2006) (defining an employee as
an “officer, agent, employee, or servant, whethrarai compensated or full-time or part-time,
who is authorized to act and is acting within thepe of the officer's, agent's, employee's, or
servant's employment for a political subdivision”).
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The court relied on its own earlier holding in Thzson®*® In this way, the Cramer
court of appeals distinguished the Ohio Supremert@otolding in Campbell v.
Burton, in which the Supreme Court recognized hip’s statute requiring school
personnel to report abuse expressly implied ligbiinder the Political Subdivision
act!®® By contrast, the court of appeals stated the iNgrélome Bill of Rights
imposed liability on all persons in general, butt rapecifically employee¥!
Therefore, the court held that a statute that iragageneral sanctions on everyone
rather than a group of specific individuals doe$ expressly impose liability on
political subdivision employed&

The Nursing Home Bill of Rights expressly stategny resident whose
rights...are violated has a cause of action agaimgtperson or home committing the
violation.”®® This act sets out thirty five rights of the nugsinome resident. Only
persons working for or owning the home are capafileviolating these rights.
However, the Ohio Supreme Court holds that Ohiotgssihig Home Bill of Rights
does not expressly impose liability on the emplsyafthe county nursing hom¥.

The Nursing Home Bill of Rights is not a generahc#on on all persons in
general; it is only applicable to the people whe eapable of violating a nursing
home resident’s rights while within the hodf®. For instance, Frank Cramer, a
nursing home resident, fell while being assiste¢d ed by nurses employed by the

159 Cramer, at 52 (citing Ratcliff v. Darby, No. 02CA2832002 WL 31721942 (Ohio
Ct. App. Dec. 2, 2002) (distinguishing CampbellBurton, 750 N.E.2d 539 (2001) as a
“unique and narrow” decision)).

180 Campbell v. Burton, 750 N.E.2d 539 (2001). In ttése, parent of a student brought
an action against a peer mediator and the city adchoard for not reporting known or
suspected abuse as mandated by statdte. The Ohio Supreme Court held the statute
mandating the reporting of known or suspected chlildse expressly imposes liability within
meaning of Political Subdivision Tort Liability Add.

181Cramer at 1 52.
162|d.

1830n10 Rev. CobE ANN. § 3721.17(1)(1)(a)(West 2006).

184Cramer v. Auglaize Acres, 865 N.E.2d 9, 14, 16-@#i0 2007). “Any resident whose
rights under sections 3721.10 to 3721.17 of theidRevCode are violated has a cause of
action against any person or home committing th@ation." Appellees argue that R.C.
3721.17(1)(1) does not satisfy the requirementR&@. 2744.02(B)(5) or 2744.03(A)(6)(c) by
expressly imposing liability on either the counppallees or their employees . . . Appellees
contend that R.C. 3721.17(1)(1) is a statute thgidses general sanctions against everyone
rather than against a political subdivision ordtaployees. The court of appeals determined
that the use of the term "person” in R.C. 3721){¥(Ilwas too general to expressly impose
liability on an employee of a political subdivisiodnlike the term "home," the term "person"
is not defined in the Patients' Bill of Rights. mdR.C. 3721.13 , certain patients' rights--such
as the right to adequate and appropriate medieatrtrent and nursing care and the right to
communicate with the home's physician and employeptanning treatment or care--involve
the conduct of nursing home employees, but themm isxpress statement that the employees
of a county nursing home will be liable individyalfor violations of the Patients' Bill of
Rights.

1650OH10 REV. CODEANN. §§ 3721.10-3721.19.
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home!®® Despite being in pain, he was put to bed andchetked upon until five
hours later by another nurse employed by the homfgese acts clearly denied Mr.
Cramer adequate medical care as protected by 88 B¥3721.19. The only persons
who could violate Frank Cramer’s right to adequzgtee were the nurses assigned to
him.

In Campbell, the Ohio Supreme Court held that &ustadid expressly impose
liability on persons for the failure to report sasfed child abus®&’ The statute at
issue here stated, “No person described in divigffl)(b) of this section who is
acting in an official or professional capacity ambws, or has reasonable cause to
suspect abuse or neglect of the child shall fail imamediately report that
knowledge.” Division (A)(1)(b) of this section sedut almost fifty different persons
ranging from an attorney to a denfi€t. This list was required because children
come into contact with a wide variety of treatmprviders, other caregivers, and
educators. The intent of the statute was to mélkpeasons who shared a special
relationship with the child accountable for theldsi well-being. The Supreme
Court stated that the Ohio General Assembly enatited statute to “safeguard
children from abuse®® The Court stated only the state and its politszdddivisions
can protect children from abuse.

In the same way, nursing home residents “are almostely dependent upon
nursing homes to ensure the]ir] safet§f.”In Cramer, the Ohio Supreme Court even

16819, at 10.
187 Campbell 750 N.E.2d at 544.

158 Opio Rev. Cobe ANN. § 2151.42(A)(1)(b)(West 2006). “[Alny person wie an
attorney; physician, including a hospital internresident; dentist; podiatrist; practitioner of a
limited branch of medicine as specified in sect#t#81.15 of the Revised Code; registered
nurse; licensed practical nurse; visiting nurseheothealth care professional; licensed
psychologist; licensed school psychologist; indejeet marriage and family therapist or
marriage and family therapist; speech pathologisawdiologist; coroner; administrator or
employee of a child day-care center; administratcemployee of a residential camp or child
day camp; administrator or employee of a certifibidd care agency or other public or private
children services agency; school teacher; schopl@mae; school authority; person engaged
in social work or the practice of professional ceeimg; agent of a county humane society;
person, other than a cleric, rendering spiritugdtiment through prayer in accordance with the
tenets of a well-recognized religion; superinteridbpnard member, or employee of a county
board of mental retardation; investigative agenttaxrted with by a county board of mental
retardation; employee of the department of memtardation and developmental disabilities;
employee of a facility or home that provides resgiare in accordance with section 5123.171
of the Revised Code; employee of a home healthggg@mployee of an entity that provides
homemaker services; a person performing the dofies assessor pursuant to Chapter 3107
or 5103 of the Revised Code; or third party empiolg a public children services agency to
assist in providing child or family related sensce

189 Campbell 750 N.E.2d at 544 (stating the concern in engdiie statute was for the
protection of children from abuse, not politicabdivisions and their employees). “In many
instances, only the state and its political sulsitivis can protect children from abuse.
Additionally, we have found that children servigggencies must protect children from abuse
and eliminate the source of any such abuse. Thiss,clear that the concern of the General
Assembly in enacting R.C. 2151.421 was not poliscdodivisions or their employees, but the
protection of children from abuse and neglelt.”

170 ABUSE OFRESIDENTS supranote 10, at 1.
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cited Campbell as part of its support for finditgitt R.C. 2744.02(B)(5) applied to
county owned nursing homés. However the same reasoning did not apply to R.C.
2744.03(A)(6)(c), which would impose liability ohet individual employees.

Later in the very same term, the Ohio Supreme Qaprated the long-standing
and obvious fact that political subdivisions catyact through their employees:

We have held and it is well recognized that a malitsubdivision acts
through its employees. In Spires v. Lancaster (1,98% Ohio St.3d 76, 28
OBR 173 502 N.E.2d 614, we stated, "It is undeeidbat the state can
only act through its employees and officers." Because a school district
can act only through its employees, R.C. 2744.0&affords a defense
to liability. In this instance, Elston's injury tdted from the judgment or
discretion of the coach in determining how to ugeigment or facilities.
No claim is presented suggesting reckless condlcts, the school
district successfully asserted this defense initisiance.’?

The Nursing Home Bill of Rights does not place ilioon persons in generaf?
The rights guaranteed under the act strictly apply resident confined within a
nursing home. Therefore, the specific rights byribelves expressly limit who can
be liable. For example, residents have the rightat safe and clean living
environment™ The responsibility to keep a nursing home saft @ean is limited
to the staff employed there. The resident hasigjie to have clothes and bed sheets
changed as the need arises, to ensure the residemtifort or sanitatiof®
Individuals in general are not responsible for.tHisnployees of the home whose job
description mandates personal care of residentsesmonsible for this. Residents
also have the right to adequate and appropriatécaletceatment and nursing caré.
Again, the only persons who can violate this rigte¢ the medical personal hired by
the home to care for and treat residents withirhthiae. These rights expressly limit
the group of persons that can be held respongibiédlations of a resident’s rights.

The Nursing Home Bill of Rights defines certainhtig, It provides that if any of
these rights are violated the resident has a aafusetion against the person or home
violating the rightt”” In Cramer, both nurses were employees of the tgoamned
nursing home. Furthermore, prior to this fall, tteme had implemented a fall policy
for Mr. Cramer, stating he should not be movedeifféll’”® Mr. Cramer’s right to
“adequate and appropriate” medical treatment wakatéd when the nurses dropped

" Cramer v. Auglaize Acres, 865 N.E.2d 9, 16 (Ohi6 20

172E|ston v. Howland Local Sch., 865 N.E.2d 845, 849®hio 2007).

13 Cramer v. Auglaize Acres, 3d Dist. No. 2-04-39, 2@hio-3609, at | 52.
174 0Onio Rev. CopE ANN. § 3721.13(A)(1)(West 2006).

1758 3721.13(A)(5).

176§ 3721.13(A)(3).

Y70nio Rev. CODEANN. § 3721.17(1)(1)(a)(West 2006).

178 \erit Brief for Appellant supranote 149. “The defendant county home, prior tmkra
Cramer's fall from the Hoyer lift, adopted a "Hablicy" that was introduced into evidence as
Plaintiffs Exhibit 17. It provided that when Frasiall and injury occurred that the attending
nurses not move himly.
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him!”® The nurses then moved him, thereby violating right to adequate and
appropriate care again.

As the same court later recognized in Elston v. KHad Local Schools, a
political subdivision cannot act at all except tigh its employee¥’ When a
political subdivision runs a home, its employeesrncaut the work. The Ohio
Supreme Court’s conclusion that Mr. Cramer’'s nurses political subdivision
employees, are not “persons” within the meaninthefNursing Home Bill of Rights
is unsupportable.

5. Employees of a Political Subdivision Are Liaklader 2744.03(A)(6)(b) for
Reckless Actions

The immunities and liabilities of political subdsidns and their employees are
specified in different sections of the Political b8ivision Act.  Section
2744.03(A)(6)(b) sets out specific situations whaneemployee’s immunity will be
assessed, without regard to the three-tiered amafymlicable to the subdivision
itself.’®* Ultimately an employee will be liable if his aati® were undertaken with
malicious purpose, in bad faith, or in a wantonreckless mannéf? Malicious
purpose is defined as a willful and intentional designed to cause injul§? Bad
faith means “a dishonest purpose, moral obliqUapd] conscious wrongdoing®
In other words, this means “breach of a known dotgugh some ulterior motive or
ill will partaking of the nature of fraud. Wantenisconduct is established where a
person fails to exercise any care whatsoet®rRecklessness exists where a person
“knowingly and unreasonably opt[s] for a course afnduct that entail[s] a
substantially greater...risk than the available altives® Because these levels of
scienter are set forth in the disjunctive, reckiess is the lowest standard to
demonstrate liability. Thus as a general rule, tjpali subdivision employees are
liable in their individual capacities so long agithconduct is adjudged to be, at a
minimum, reckless.

However, the Supreme Court apparently disregarties] aspect of the Third
District’s holding entirely, when the Court stateategorically, “[tlhus, Cramer has
no cause of action against the nurses under thien@atBill of Rights.™®” The court
made this statement concerning only R.C. 2744.08§f9), which is the section
imposing liability directly on employees when armtlsection of the Revised Code
prescribes it. Based on the person/employee dtiiim described above, the
Supreme Court agreed with the Third District Coamd found that subsection

190mi0 Rev. CoDEANN. § 3721.13(A)(3)(West 2006).

180E|ston v. Howland Local Sch., 865 N.E.2d 845, 849®hio 2007).
1810HI0 REV. CODEANN. § 2744.03(A)(6)(b)(West 2006).

182Cramer v. Auglaize Acres, 3d Dist. No. 2-04-39, 2@hio-3609, at { 41.
183|d.

184|d.

185|d.

188 Ewolski v. City of Brunswick, 287 F.3d 492, 515H&Eir. 2002).
187Cramer v. Auglaize Acres, 865 N.E.2d 9, 17 (Ohi6 20
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(A)(6)(c) does not applif® The Supreme Court’s opinion made no referenedl &
the (A)(6)(b) subsection, which separately impolksisility on employees for any
conduct arising to the level of recklessness, orseo The Supreme Court’s
categorical statement that “Cramer has no caustidn against the nurses under
the Patients’ Bill of Rights,” is contrary to théam language of the Bill of Rights,
the Political Subdivision Act, and the lower coartiolding in Cramer.

Employees’ immunity is only assessed under se@it#v.03(A)(6):%° Whether
the nurses were acting within any discretion isatassue under this portion of the
Political Subdivision act.  Section 2744.03 clearyyates that a political
subdivision—not the employee-- will be immune franliability arising out of
discretionary act.

The Supreme Court in Cramer correctly concludetittiere was a genuine issue
of material fact as to whether the nurses “acteticinasly, in bad faith, wantonly,
or recklessly” within the meaning of R.C. 2744.08&.*° But, as set forth above,
the only reason this standard was applied was tottse parameters for the
“discretionary acts” defense available to the padit subdivision. The Ohio
Supreme Court had facts before it suggesting ltghinder R.C. 2744.03(A)(6)(b),
but simply overlooked this portion of the statufehe Ohio Supreme Court’s ruling
will likely breed confusion now that it has statemtegorically that there is no cause
of action against employees of a county home.

6. Adams v. Gables: the Cramer Court Retreats RhenBroad Application of the
Discretionary Defense

Only a year prior to Adams, the Cramer court wasclguto apply §
2744.03(A)(5) to the employees of the political division without mentioning any
policy governing how patients were to be transttfe However in Adams, with
Cramer pending in the Ohio Supreme Court, the TBistrict court appeared more
cautious. The court first set out the conflictamguments for the applicability of the
discretionary defense:

The Gables claims that the defense in R.C. 274A)(8) applies, which
provides: The political subdivision is immune frdiability if the injury,

188d. Note that the Supreme Court erroneously cited solysection 2744.03(A)(6)(a),
which imposes liability on employees for tortiougsathat are manifestly outside the scope of
their employment. It is otherwise clear from theniext of paragraph 32 that the Court was
speaking of the (c) subsection, governing liabilityposed by other sections of the revised
code.

18914, at 13;see alsaCramer v. Auglaize Acres, 3d Dist. No. 2-04-39)2@hio-3609.

19014, at 17; “After reviewing the entire record, we fititht there is a material issue of fact
concerning whether Green and Warder acted malilyiousbad faith, wantonly, or recklessly.
Cramer's complaint and the affidavit of at lease @xpert allege that Green and Warder
purposefully concealed Frank's injury and falsifiesl medical records in an effort to cover up
their negligence. The affidavit also alleges theagh and Warder's intentional actions caused
Frank to suffer undue pain for approximately fiveurs. Moreover, there is at least some
circumstantial evidence supporting these allegatidrhus, a material issue of fact remains
concerning whether Green and Warder's actions tosthe level of malice, bad faith,
wantonness, or recklessness.”

Blcramer at 1 41.
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death, or loss to persons or property resulted fitwe exercise of
judgment or discretion in determining whether tguice, or how to use,
equipment, supplies, materials, personnel, fagdjtiand other resources
unless the judgment or discretion was exerciseti mialicious purpose,
in bad faith, or in a wanton or reckless manneramd responds that,
under R.C. 2744.03(A)(5), immunity for discretiopadecisions only
applies to political subdivisions themselves andt mo individual
employees. Thus, Adams argues that The Gables' ogagd were
required to implement an acute fall care plan pamsto The Gables' own
discretionary policy, and failure by The Gablespéyees to do so does
not fit within the discretion encompassed by thectisea R.C.
2744.03(A)(5) defensi?

The court then avoided the issue of whether an eyapl has any discretion to go
against her employer’s policies by stating, “theorel provides little evidence that a
[fall care plan] policy existe®> From this statement the court held that a degisio
“regarding an exercise of discretion is... prematdtéHowever, documentation of
Nannie Martin’s fall assessment was admitted iMidence and stated an acute fall
care plan was to be implementé&d.For now, it is an open question whether and to
what extent providing medical care in a nursing Boremains a discretionary
function.

In the Supreme Court’s opinion in Cramer, the cowas willing to entertain the
possibility of discretion being found in the acfsdoopping a patient, and failing to
diagnose his broken leg for five hours. By cortras Adams, decided December
26, 2006, the same appellate court that decidech€@raidestepped its own earlier
holding*® In Adams, Nannie Martin was determined to be ghhisk for falling*®’
This determination required that an “Acute Fall €Rtan” be initiated® The court
affirmed the denial of summary judgment to the dgurursing home because the
home had not produced any evidence about its psliai procedures while seeking
summary judgment. Therefore in Adams, the Thirghélfate District needed to see
more about the policies applicable to employeerdigm. This attention to the
home’s specific procedures may indicate a retneah the same court’s willingness
to find discretion in Cramer.

192 Adams v. Gables at Green Pastures Nursing Home,14®6-33, 2006 Ohio App.
LEXIS 6757, at *10 (Ohio Ct. App. Dec. 26, 2006).

19314, at *10-11.
1941d. at *11.

1951d. at 4; based on the patient’s “Fall Risk/Alarm Asssment,” the plaintiff's nursing
expert averred that the nursing home failed to @mgnt Nannie Martin’s acute fall care plan.

196 Adams 2006 Ohio App. LEXIS 6757.
197/d. at *3-4.
19814, at *4.
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Ill. CAN THE GOVERNMENT OPERATE A NURSINGH1OME WITHOUT CREATING A
CONFLICT OF POLICY?

A. The Nursing Home Bill of Rights Allows Punitivamages, the Ohio Political
Subdivision Tort Liability Act Does Not

Under the Nursing Home Bill of Rights, if compersgtdamages are awarded
for a violation of the resident's rights, secti@®13.21 of the Revised Code applies to
award plaintiff punitive damagé® The Bill of Rights specifically provides for
punitive damages as a means of enforcing the protscenacted in the Bill. But
under the Political Subdivision Tort Liability Adthe plaintiff may only recover his
or her actual losses incurred through compensatiznyage$” The Political
Subdivision Act does not allow an injured plaintifd recover any punitive
damage$® The Act also caps the damages available for ‘azinal” loss, except
for wrongful death claimant?

1990mI0 REV. CODEANN. § 3721.17(1)(2)(b)(West 2006).

200010 Rev. CoDE ANN. § 2744.05(C)(1)(West 2006) provides: “There khat be any
limitation on compensatory damages that represeatactual loss of the person who is
awarded the damages.” §2744.05(c)(2)(a)-(f) presid

the actual loss of the person who is awarded thmadas includes all of the
following:(a) all wages, salaries, or other compgius lost by the person injured as a
result of the injury, including wages, salariesptiter compensation lost as of the date
of a judgment and future expected lost earningshef person injured; (b) All
expenditures of the person injured or another mewso behalf of the person injured
for medical care or treatment, for rehabilitati@rvsces, or for other care, treatment,
services, products, or accommodations that weressecy because of the injury;(c)
All expenditures to be incurred in the future, atetmined by the court, by the person
injured or another person on behalf of the perapuréd for medical care or treatment,
for rehabilitation services, or for other care,atreent, services, products, or
accommodations that will be necessary becausesahjtrry; (d) All expenditures of a
person whose property was injured or destroyed another person on behalf of the
person whose property was injured or destroyedrderoto repair or replace the
property that was injured or destroyed; (e) All exgitures of the person injured or of
the person whose property was injured or destrayesf another person on behalf of
the person injured or of the person whose propeaty injured or destroyed in relation
to the actual preparation or presentation of thaintlinvolved; (f) Any other
expenditures of the person injured or of the pensbiose property was injured or
destroyed or of another person on behalf of thegremjured or of the person whose
property was injured or destroyed that the coutemieines represent an actual loss
experienced because of the personal or properwir property loss.

201§ 2744.05(A). “Notwithstanding any other provisiafshe Revised Code or rules of a
court to the contrary, in an action against a malitsubdivision to recover damages for injury,
death, or loss to person or property caused bycamomomission in connection with a
governmental or proprietary function, punitive aeemplary damages shall not be awarded.”
Id.

2028 2744.05 (C)(1).

There shall not be any limitation on compensattagnages that represent the actual
loss of the person who is awarded the damages. Howexcept in wrongful death
actions brought pursuant to Chapter 2125. of theisgRd Code, damages that arise
from the same cause of action, transaction or oenae, or series of transactions or
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B. Punitive Damages Make the County Tax Payelisndtely Responsible

The policy behind the statutory refusal to permitaeds of punitive damages
against political subdivisions is well-establishedny award of punitive damages
against a county, township, or city is contraryptiblic policy because the burden of
a punitive damages award falls upon the taxpayetheocounty’® The award of
punitive damages against a county would resuliéncitizens being punished for the
acts of public official$** Punitive damages “involve a blending of the iagts of
society and those of [aggrieved individual€F. The purpose of punitive damages is
not to compensate the injured party, but to puaisth deter certain conduét.

Compensatory damages do not create the same dilenifi@ municipality,
which is able to spread the burden of the costroimgury among its taxpaying
residents, “is in a much better position... thanitijared individual.?*” In Haas v.
Hayslip, the Ohio Supreme Court stated,

if the burden of damages must be imposed, it ishnfairer that it be

imposed on a municipality than on the victim... [@&#& and states are
active and virile creatures, capable of inflictireal harm and their civil

liability should be co-extensive...if the city opt¥s or maintains injury-
inducing activities or conditions, the harm thusised should be viewed
as a part of the normal and proper cost of puldimiaistration and not as
a diversion of public funds. The city is a far ketbss-distributing agency
that the innocent and injured victf.

County owned nursing homes therefore cannot bgesidal to this
remedy made available to residents of privately@edvhomes. The result
is that the deterrence created by an award ofipardamages—as well as
by the possibility of an award of punitive damagés-rot applicable to
county owned nursing homes.

occurrences and that do not represent the actssloibthe person who is awarded the
damages shall not exceed two hundred fifty thousdwithrs in favor of any one
person. The limitation on damages that do not ssethe actual loss of the person
who is awarded the damages provided in this dimigloes not apply to court costs
that are awarded to a plaintiff, or to interestafjudgment rendered in favor of a
plaintiff, in an action against a political subdiin.

203Kline v. Kansas City Fire Deptl,75 F.3d 660, 669-70 (8th Cir. 1999) (stating that
because the burden of a punitive damages awardsiagamunicipality ultimately falls on the
taxpayers, and thus will fail to deter future hash@ctivity by the municipality itself, punitive
damages are not usually recoverable against a ipatiig.)

204|d

20525 C.J.SDamages§ 195 (2006).

208 1d.: seeBMW v. Gore, 517 U.S. 559, 5681996) (“[Plunitive damages may
properly be imposed to further State's legitimaterests in punishing unlawful conduct and
deterring its repetition.”)

207Hack v. City of Salem189 N.E.2d 857, 868hio 1963).
208Haas v. Hayslip, 364 N.E.2d 1376, 1382 (Ohio 1B(¢m, J., dissenting).
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IV. POSSIBLE SOLUTIONS TO PROTECT RESIDENTS @OUNTY OWNED NURSING
HOMES

A. Amend the Nursing Home Bill of Rights to Cleampose Liability on Employees

The Nursing Home Bill of Rights expressly imposkexdbility on any person or
home violating a resident’s rights. The first g@etof the Nursing Home Bill of
Rights defines the words of the stattffe. The statute defines home as “an
institution, residence, or facility that providést a period of more than twenty-four
hours accommodations to three or more unrelatetvichthls who are dependent
upon the services of others, including a nursingndoresidential care facility, home
for the aging, and a veterans' hom&.” Home also means “[a] county home or
district home that is or has been licensed asideetial care facility.?* However,
the word person is not defined or limitgd.

To impose liability on the home’s employee’s, Oki@eneral Assembly could
make one of three changes to the statute to imfiasidity on all employees and
nursing homes. First, the legislature could adg term “person” to the list of
definitions?® Here the General Assembly could specifically namkeat persons
would be liable for violations of the resident'ghits. Second, the legislature could
replace the word person with “employee of the hén¥his simple change in words
would clearly impose liability on all employees tie nursing home, without
changing the apparent intent of the statute. Meithe courts nor the parties to
actions against nursing homes or their employeesldvaéhen be required to
distinguish the rights and remedies available ajaiounty home and the persons
who work in them from those of any other nursingneo

B. Ohio Can Waive its Immunity from Liability df Bounty Owned Nursing Homes

Section 2743.02(B) of the Ohio revised Code waiypaditical subdivision
immunity for all hospital* owned or operated by one or more political sulsitivis

29010 Rev. CODEANN. § 3721.01(A)(1) (West 2006).

210 § 3721.01(A)(1)(a).

211 § 3721.01(A)(1)(a) (b)(ii).

212gee e.gCampbell v. Burton,750 N.E.2d 539 (Ohio2001)(sepded by statute).

23Cramer v. Auglaize Acres, 865 N.E.2d 9, 16 (Ohi62((finding that while the Bill of
Rights applied to impose liability on the subdivisibecause “home” was defined, the same
did not hold true for employees because “persors mat defined in the Bill of Rights.

24010 Rev. CoDEANN. § 3727.01(C)(2) (West 2006) provides:

As used in this chapter, "hospital" means an u$tih classified as a hospital under
section 3701.07 of the Revised Code in which aowiged to inpatients diagnostic,
medical, surgical, obstetrical, psychiatric, oraletitation care for a continuous period
longer than twenty-four hours or a hospital opatalyy a health maintenance
organization. "Hospital" does not include a fagilicensed under Chapter 3721. of
the Revised Code, a health care facility operaeth® department of mental health or
the department of mental retardation and developahedisabilities, a health
maintenance organization that does not operatespithl the office of any private
licensed health care professional, whether orgdnigeindividual or group practice,
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and permits them to be sudThis statute allows the political subdivision’alility
to be determined by the court. The court will gpile same rules and law that is
applicable to a private hospital.

A nursing home is not considered a hospital undéroCRevised Code §
3727.01(C)(2§** However, in the same way the state could easiyve its
immunity from all nursing homes. This would alleall resident to sue county
owned nursing homes and their employees when thghts were violated.
Accordingly, all residents of nursing homes wouddgdvotected under the same laws.

C. County Homes Should Disclose the Limited Apbiliity of the Nursing Home
Bill of Rights

The simplest way to move toward the equal protecti6 all citizens of Ohio
living in nursing homes is through disclosure. MEhare fifty-four government
homes in the state of OhY. These homes offer over five thousand beds fooOhi
resident$® Only twenty seven of these homes identify themesels county homes
in their name. Many homes such as Wood Haven Hédzdire Senior Living and
Putnam Acres Care Center give no indication thay thre operated by the county.
Homes that do not identify themselves as countyraipd must disclose this
information to incoming residents.

Currently, the Nursing Home Bill of Rights mandatdst administrators of
“homes™®'® furnish every resident with a copy of the rigetstablished under the
Nursing Home Bill of Rights including a written dapation of the provisions of the
act and a copy of the individual nursing home’sge$ and proceduré® When a
home provides a resident with a copy of his rigintsl then an explanation of the

or a clinic that provides ambulatory patient sesgicand where patients are not
regularly admitted as inpatients.

250Hi0 Rev. CoDE ANN. § 3743.02(B)(West 2006) provides:

The state hereby waives the immunity from liabitfyall hospitals owned or operated

by one or more political subdivisions and consdotshem to be sued, and to have
their liability determined, in the court of commeteas, in accordance with the same
rules of law applicable to suits between privateies, subject to the limitations set

forth in this chapter. This division is also applite to hospitals owned or operated by
political subdivisions which have been determingdhe supreme court to be subject
to suit prior to July 28, 1975.

218 Opio Rev. CoDE ANN. § 3727.01(C)(2)(West 2006). “Hospital does notlide a
facility licensed under Chapter 3721 of the Revi€ede.”

27gee supranote 9.

218 gtate of Ohio, Long Term Care Consumer Guide [hafér Consumer Guide].
http://www.ltc.ohio.gov/consumer/compoundsearchtesasp (last visited Feb. 2, 2007). This
comprehensive guide sets out 970 of Ohio’s nursiomes. The guide offers up to date
information on the homes including the most redegpection reportld. The guide does not
differentiate between government and privately aivnemeslid.

1% OHio Rev. Cobpe ANN. § 3721.01(a)(1)(a)-(b)(ii)(West 2006). A home idfided “a
facility that provides... [housing] to three or mararelated individuals who are dependent
upon the services of others, including a nursinméoresidential care facility, home for the
aging,” and a county home facility.

220010 REv. CODEANN. § 3721.12(A)(1)(3)(a)-(c)(West 2006).



276 JOURNAL OF LAW AND HEALTH [Vol. 22:241

provisions of the act, a reasonable person woutdirae he had these protections.
However, where any act of discretion can be fouadidents of county homes are
not protected from negligent acts or omissionstilldnchange is made to protect all
nursing home residents, those who are unprotectest be correctly informett!
Upon admission, all county home residents woulddspiired to read a statement
telling them they give up the protections of therdilng Home Bill of Rights by
residing in the home. Furthermore, they must sigtatement acknowledging that if
the county home violates the resident’s rightsohehe will only be able to seek
compensatory damages, and not the punitive damageiable to residents of
privately owned homes. Without these disclosuves,aging population has no idea
they are not protected to the same extent as thasg in homes not owned by a
county. Unfortunately, until these changes oceooost residents or their families
will only find out the negative effect of Crametteaf a violation of their rights has
occurred.

The Ohio legislature passed Bill 403 during ther@i2Beneral Assembly session
in 2000?% This law required that Ohio create an Ohio Lomg#l Care Consumer
Guide. The Ohio Department of Aging developed thedg Under Ohio law,
nursing homes are not required to participate. éi@r, current 2006 inspection
reports are listed for 970 hom®@3. The site offers information on satisfaction,
services offered, daily prices, and ownership, tone a few? However, the
ownership section does not differentiate betweevegonent and privately owned
homes. Under the current law, this site could rofferaluable service by adding a
government/private ownership section. Additionathe site should highlight those
homes that are shielded by government immunity whelating a resident’s rights.

V. CONCLUSION

The application of the Ohio Political SubdivisiowrT liability act to the rights
defined in the Nursing Home Bill of Rights is a ¢éed web. The Ohio Supreme
Court has opened the door for the “discretion” deéeto apply broadly to the
provision of medical care in a nursing home. Tfiectis that if any discretionary
action is found, county homes are not liable fatimary negligence as provided by
the Nursing Home Bill of Rights. Instead, countyntes could only be liable for
their employees’ reckless misconduct. The emplpyesght not be liable
individually at all.

All nursing homes that violate a resident’s codifieights should be held
accountable. This will only happen when all nugsinome residents can seek
damages for abuse and neglect. Unfortunately, udté law, many residents are
unprotected because of the simple happenstanceththat home is owned and
operated by a political subdivision. Residenteemnursing homes with a sense of
security regarding certain rights. But ten peradrthose residents are living under a

22lgeeConsumer Guide available at which could be usedform potential residents.

222GAIL PATRY ET.AL., NURSING HOME RESIDENT SATISFACTION: AN OVERVIEW OF PUBLIC
REPORTING (June 2003) (prepared for Rhode Island Departmeft Health), at
http://www.health.state.ri.us/chic/performance/gyajuality16.pdf.

225Consumer Guidesupranote 210.

224|d.
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false sense of security. Most will only find oltey are unprotected when the
damage is done and it is too late.

The elderly have become the fastest growing segmkttie population. With
over one and a half million resident over the afysixty five, immediate action is
required. Ohio enacted the Nursing Home Bill ghts to protect all nursing home
residents—not just those fortunate enough to affime private homes. Ohio’s
elderly population deserves to be treated fairly.

The disparate treatment meted out to residentswiity owned homes opens the
Political Subdivision Act to another challenge:uabprotection. The law formerly
recognized that government actors taking part & narketplace like any other
participant were liable “in the same manner, andht same extent” as any other
participant. Under Cramer, while residents of moonty owned homes can sue for
ordinary negligence, county owned homes can be dommmune for the same
conduct. There is no justification for this disapt@rtreatment.



