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Statute of Limitation Argument
Plaintiff’s claims under the Ohio Consumer Sales Practices Act fail as a matter of law because she failed to file her claim during the two-year statute of limitations applicable to those violations.  There is a strict and “absolute two-year statute of limitations” under the CSPA for claims seeking treble damages.  Ohio Rev. Code. § 1345.10(C); Cypher v. Bill Swad Leasing Co. (1987), 36 Ohio App. 3d 200, 201, 521 N.E.2d 1142, 1144 (“R.C. 1345.10(C) sets forth an absolute two-year statute of limitations in which to file a suit to recover treble damages. . . .  The very language . . . would preclude the ‘discovery’ exception.”).  See also Sproles v. Simpson Fence Co. (Ohio Ct. App. 1994), 99 Ohio App. 3d 72, 80-81, 649 N.E.2d 1297, 1302.  See also Rosenow v. Shutrump & Assoc., 163 Ohio App. 3d 500, 839 N.E.2d 82, 2005-Ohio-5313, at ¶¶10, 17; Luft v. Perry Cty. Lumber & Supply Co., 10th Dist. No. 02AP-559, 2003-Ohio-2305, at ¶ 25 (attached hereto as Exhibit “1”); Temple v. Fleetwood Enters. (6th Cir. 2005), 133 Fed. Appx. 254, 265.  The statute of limitations period runs from the date of the violation.  Crye v. Smolak (1996), 110 Ohio App. 3d 504, 512, 674 N.E.2d 779, 785.  Assuming arguendo that there were any “consumer transactions” under the CSPA in this case, they were untimely filed.

All alleged violations of the CSPA relate only to the un-workmanlike construction methods used to construct the basement walls.  (See Original Compl. at ¶32); (see also Amend. Compl. at ¶32.)  These violations of the CSPA, if they occurred, could not have occurred later than the last day the allegedly defective work.  Sproles, 99 Ohio App. 3d at 80-81 (“Appellant’s action is based upon his claims that . . . the installation of the gate was defective.  Thus . . . the ‘occurrence of the violation,’ if there was one, was . . . when the gate was installed by the appellee and not . . . when appellant sustained his injury.”).  The undisputed facts show that the last work complained of, related to the foundation and basement, was completed no later than December 12, 2007.  The original Complaint was not filed until February 5, 2010, two years, one month, and twenty four days after this date.  Therefore, Plaintiff’s CSPA claims are time barred.  Sproles, 99 Ohio App. 3d at 81 (“Appellant’s claims under the OCSPA are thus clearly barred by the applicable statute of limitations.”).

No Consumer Transaction

There is no consumer transaction in this case because the transaction was between a Defendants and both Plaintiffs.  The CSPA defines a consumer transaction as “a sale . . . of . . . a service . . . to an individual.”  R.C. 1345.01(A).  “Individual” is not defined by the CSPA, and therefore it takes on its ordinary meaning.  Culbreath v. Golding Enters., LLC (2007), 114 Ohio St. 3d 357, 362 (“In the absence of a statutory definition, we must apply the ordinary and common understanding of the term ‘individual.’”).  The Supreme Court of Ohio has expressly held that, under the CSPA, the plain and ordinary meaning of “individual” is “a single person or human being, in contrast to a group or institution.”  Id. (emphasis added) (citing Webster’s Third New International Dictionary (1986) 1152).  Because this transaction involved a group of individuals instead of a single individual, it does not qualify as a consumer transaction.

If the General Assembly had intended that a sale to more than one individual was a “consumer transaction,” it could have used difference language, just as it did in other areas of the Ohio Revised Code, included code sections before and after the CSPA.  See R.C. 1347.15 (“toward a[n] . . . individual or a group of . . . individuals”); Id. at 122.131 (“an individual or group of individuals”); Id. at 9.67 (“any individual or group of individuals”).  Because the General Assembly did not include the phrase “or group of individuals” or the plural form of the word “individual,” there was no intent that a “consumer transaction” includes anything other than a sale of a service to one single individual.


This interpretation is also consistent with the purposes behind the CSPA and consumer laws in general.  “[T]he CSPA was enacted as a protective measure to ensure that information and bargaining disparities did not permit deceptive or unconscionable practices to prevail.”  1-3 Anderson’s Ohio Consumer Law § 3,03 (2011) (emphasis added).  Here, there is no such disparities because multiple individuals were involved in this single transaction.  The more individuals involved in the same transaction, the more bargaining power they have over the supplier.  See FCC v. Beach Communications (1993), 508 U.S. 307, 318-19 (finding that multiple consumers speaking with one voice in one transaction could have greater bargaining power and not need as much legal protection).  Therefore, this Court should find that because this transaction was with a group of individuals, it was not a “consumer transaction” under the plain language of the CSPA.

CONTRACT CANCELLATION LANGUAGE:
You, the buyer, may cancel this transaction at any time prior to midnight of the third business day after the date of this transaction. See the attached notice of cancellation for an explanation of this right.

NOTICE OF CANCELLATION

______________________

(Date of Transaction)

You may cancel this transaction, without any penalty or obligation, within three business days from the above date.

If you cancel, any property traded in, any payments made by you under the contract or sale, and any negotiable instrument executed by you will be returned within ten business days following receipt by the seller of your cancellation notice, and any security interest arising out of the transaction will be cancelled. If you cancel, you must make available to the seller at your residence, in substantially as good condition as when received, any goods delivered to you under this contract or sale; or you may if you wish, comply with the instructions of the seller regarding the return shipment of the goods at the seller’s expense and risk.

If you do make the goods available to the seller and the seller does not pick them up within twenty days of the date of your notice of cancellation, you may retain or dispose of the goods without any further obligation. If you fail to make the goods available to the seller, or if you agree to return the goods to the seller and fail to do so, then you remain liable for performance of all obligations under the contract.

To cancel this transaction, mail or deliver a signed and dated copy of this cancellation notice or any other written notice, or send a telegram, to [COMPANY NAME HERE], at [COMPANY ADDRESS HERE], not 

later than midnight of_________________________________________________________.




        (Month/Date/Year of the third business day from date on top)

I hereby cancel this transaction.

__________________

(Date)

___________________________________

(Buyer’s Signature)

REQUIRED ESTIMATE LANGUAGE

Estimate

You have the right to an estimate if the expected cost of repairs or services will be more than twenty-five dollars. Initial your choice:

_____written estimate

_____oral estimate

_____no estimate
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