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1. Introduction

CHAPTER 1. AN INTRODUCTION TO AMERICAN TORT LAW

A. Principles and Institutions

Tort law is the common law of civil wrongs not arising out of contract. Torts
books often start with a definition because tort law, unlike other mainstays of the first
year in the American law school curriculum, can seem strange and unfamiliar to the new
law student. Terms like “contracts,” or “procedure,” “property,” and “criminal law” are
relatively familiar to the student long before he or she arrives for the first day of classes.
“Constitutional law” will resonate with the law student who has even a passing interest in
politics or public policy. Alone among first year subjects, “torts” has not made much
headway into lay usage. Indeed, the situation is even worse than this suggests, for to the
extent the term has made its way into popular usage, the results have often been terrible
misuse and misunderstanding.

So let’s start with a definition and take it piece by piece: Tort law is the common
law of civil wrongs not arising out of contract. We call tort law a “common law” field
because it arises out of the body of legal norms and institutions inherited by the United
States from England more than two centuries ago, when the United States won
independence from the British Empire. In England, the common law was the law of the
King’s courts in the centuries after the Norman Conquest in 1066. (The common law
was the law common to those courts, as opposed to the church courts, borough courts, and
the courts of the local nobility, each of which had its own law through the medieval and
early modern periods.) Today, to say that a body of law is made up of common law
principles is to say that it is mostly judge-made law, though not necessarily exclusively
so. State legislatures and the U.S. Congress increasingly alter the common law of torts.
The Federal Constitution and its state-level counterparts largely (but not entirely) give the
Congress and state legislatures power to make such alterations, though as we shall see
constitutional constraints on legislative alteration impinge on tort law in several different
ways. Nonetheless, it is still fair to call torts a common law field. And as a common law
field, torts is made up predominantly of state law, rather than federal law, though as we
shall see federal law has always played a role, especially in the past century, and even
more so in the last two decades. To the extent that torts remains a subject of state law, its
basic norms will vary from state to state, though usually with a wide area of consensus at
its core.

Tort law deals with civil wrongs as opposed to violations of the criminal law.
This means that tort law’s norms and institutions exhibit a cluster of features
characteristic of civil proceedings, not criminal proceedings. Private parties, not public
prosecutors, typically initiate tort litigation (though the government may be a claimant in
tort cases when certain harms befall government property). The array of procedural
protections for criminal defendants (many of them constitutionally required) typically
does not apply to defendants in torts cases. There is no privilege not to testify on the
grounds that you might concede liability, for example. There are no Miranda warnings in
torts. And there is no constitutionally protected right to confront witnesses. The Federal
Constitution does not require states to offer jury trials in tort cases, though most states do
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1. Introduction

anyway. The standard of proof is a preponderance of the evidence rather than beyond a
reasonable doubt. Parties without lawyers are not usually offered free court-appointed
counsel. Most importantly, perhaps, the fact that tort law is the law of civil wrongs
means that, with one exception, tort law does not aim to punish. Punishment is a
principal function of the criminal justice system. The remedies in a torts case aim not to
punish the defendant, but to compensate the plaintiff, almost always through monetary
compensation to make up for losses, and sometimes (though much less often) through an
order by a court requiring that a defendant cease some ongoing course of conduct. The
exception to this rule is the doctrine of punitive damages, which consist of monetary
sums awarded by a judge or jury for the purpose of punishing tort defendants, and which
are awardable in torts cases involving some especially outrageous or reckless conduct.
As we shall see, even though punitive damages are rare, they have attracted considerable
attention because of concerns that they punish without the institutional protections
offered to criminal defendants. The United States Supreme Court has significantly
constrained the size of possible punitive damages awards in recent years.

Tort law is a field not merely of civil law: it is a field of civil law wrongs. The
term “tort” comes from the Latin meaning bend or twist. (It shares the same root as the
word “torture.”) For centuries, tort law has thus indelibly been connected to the moral
concept of wrongfulness. But the emphasis on wrongfulness produces two kinds of
puzzles. The first is how to measure it. Some cases are easy, of course: in such cases, we
know wrongfulness when we see it. Others are hard. And in the hard cases the
distinction between right and wrong can be a hair’s breadth. Perhaps for this reason,
some domains in tort law purport to do away with the concept of wrongfulness. As we
shall see, there is some reason to think that the early modern English common law may
have required defendants to pay for the injuries they caused regardless of whether they
had acted wrongly. And since at least the middle of the nineteenth century, important
areas of the law (urged on by prominent jurists and commentators) have embraced so-
called strict or no-fault liability doctrines that allocate accident costs without regard to
questions of wrongfulness. In the field of product-related injuries, for example, which we
will spend considerable time discussing later in this book, the trend toward eliminating
fault or wrongdoing from the analysis of torts cases has been especially powerful in the
past half century.

Last, tort law is a common law field of civil wrongs not arising out of contract.
This means that, as a conceptual matter, the obligations that tort law recognizes exist
independent of any agreement between the parties. For a person to have a legal
obligation to another arising out of tort law, they need not have promised the other person
anything. The law of torts itself, not the terms of any agreement, specify the contours of
the obligations it enforces.

Yet this final piece of our definition, like each element of the definition that has
preceded it, comes with caveats and exceptions, two of which are worth noting here.
First, many and perhaps even most torts cases do arise out of the interactions of parties
who are in contractual relationships with one another, or at least in relationships akin to
contracts. Consumers of products contract with sellers to buy those products, but if they
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sue for product-related injuries, they often sue in tort law. Patients of doctors enter into
contracts to purchase medical services, but if they sue when those services go awry, they
usually sue in tort law. And even when there is no formal contract, there are often
relationships or social roles that could be construed as setting the terms of the parties’
interactions. Social settings such as classrooms or playgrounds, as we shall soon see,
typically come with informal conventions and codes of conduct. Such conventions and
agreements are crucially important in modern tort law. They require that we decide
whether and when tort law should defer to private agreements and when it should
override them when they purport to alter or perhaps even abolish tort obligations
altogether.

Second, and just as significant, contracts are vital for the resolution of tort claims
because in the real world virtually every successful tort claim is resolved by a special
kind of contract called settlement. Contracts of settlement discharge the underlying tort
obligation and render it a contractual obligation to pay some or all of the damages the
plaintiff sought. In the everyday practice of tort law, such settlement contracts are
pervasive. No one really knows what percentage of tort claims settle, but the percentage
is thought to be stunningly high, probably well above ninety-five percent of those tort
claims that lead to monetary transfers. Settlement is thus at the heart of how American
tort law works. And it offers us a segue to a central theme in this book. For settlement is
one of the wide array of social practices and institutions that constitute American tort law
and that make it more than merely a formal legal definition or a dry and dusty concept in
the doctrinal analysis of the law. Tort law in the United States is a vast and highly
distinctive socio-regulatory system.

skookoskok

Tort law in the United States consists of a sprawling set of social institutions and
practices. One way to see this is to observe that formal definitions of tort law do not
differ much from one legal order to another. But the institutions and sociology of tort
law differ radically from legal system to legal system. In this book, we will attend to
formal definitions and doctrines. But we will keep an especially close eye on three
features of American tort law that breathe life into the field and give it a distinctive
twenty-first-century character.

First, tort law’s doctrines and principles embody the law’s basic norms of
interpersonal obligation. Torts’ jurists have argued for many decades about these
principles, about what they are and what they ought to be. Some see in tort law either an
instantiation or an opportunity for utilitarianism in action. Others see a science of duties
and finely tailored interpersonal obligations. This book will introduce the basic
controversy over tort law’s moral commitments. These controversies are significant in
part because they represent live debates in practical moral philosophy. But they also
matter for the purpose of identifying ways to decide the hardest and most cutting-edge
cases in the field, cases in which there is no obvious existing answer in the law and for
which lawyers, judges, and juries will need to grasp the law’s underlying principles.
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Second, tort law in the United States is the starting point for a vast and far-flung
set of exceedingly important social practices, ranging from contingency fee
representations and highway billboard advertising, to class action litigation and claims
adjustment, to contracting and risk assessment. We can barely even begin to evaluate the
law of torts and its virtues and defects without taking these social practices into account.
We will aim to take account of the tort system by referring to statistics and numbers and
through the leading sociological, game-theoretical, and historical accounts. Indeed, to
understand the distinctive features of tort law in the United States as opposed to in other
legal systems, where tort law operates quite differently, these perspectives will be
decisive for illuminating the real stakes in long-running controversies.

Third, American tort law shapes and is shaped by an important array of
institutions, among them insurance companies, the administrative state, the jury, social
customs, cost-benefit analysis, the plaintiff’s bar, and more. These institutions, along
with the practices noted above, powerfully influence the law of torts in the United States.
We cannot understand the law without them. Indeed, we cannot understand
contemporary American law more generally without placing these institutions front and
center, and once we see tort law this way, the field serves as an ideal introduction to the
central features of our vast and multifarious legal system.

Here, then, is the theory of this book: understanding the characteristic features of
American tort law requires exploring the field’s principles, practices, and institutions.
The benefit of approaching tort law this way is not only that we understand torts better,
though that would be no small thing. The further payoff is that this approach allows us to
turn the study of tort law into more than an obligatory first-year purgatory of fusty and
old-fashioned common law rules. Instead, we take up the law of civil wrongs as an
introduction to some of the most important problems faced by twenty-first-century
American lawyers and lawmakers more generally. Thankfully, we can begin to think in
these ways by exploring one of the field’s simplest and best-known cases, a case that
began as a classroom interaction between two boys in nineteenth-century Wisconsin.

B. An Introductory Case: The Tort of Battery
1. Vosburg v. Putney, S0 N.W. 403 (Wis. 1891)

The action was brought to recover damages for an assault and battery, alleged to
have been committed by the defendant upon the plaintiff on February 20, 1889. ... At the
date of the alleged assault the plaintiff was a little more than 14 years of age, and the
defendant a little less than 12 years of age. The injury complained of was caused by a
kick inflicted by defendant upon the leg of the plaintiff, a little below the knee. The
transaction occurred in a school-room in Waukesha, during school hours, both parties
being pupils in the school. A former trial of the cause resulted in a verdict and judgment
for the plaintiff for $2,800. The defendant appealed from such judgment to this court, and
the same was reversed for error, and a new trial awarded.
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[The opinion of the court in the initial appeal provides the following additional facts:

“The plaintiff was about 14 years of age, and the defendant about 11 years of age.
On the 20th day of February, 1889, they were sitting opposite to each other across an
aisle in the high school of the village of Waukesha. The defendant reached across the
aisle with his foot, and hit with his toe the shin of the right leg of the plaintiff. The touch
was slight. The plaintiff did not feel it, either on account of its being so slight or of loss of
sensation produced by the shock. In a few moments he felt a violent pain in that place,
which caused him to cry out loudly. The next day he was sick, and had to be helped to
school. On the fourth day he was vomiting, and Dr. Bacon was sent for, but could not
come, and he sent medicine to stop the vomiting, and came to see him the next day, on
the 25th. There was a slight discoloration of the skin entirely over the inner surface of the
tibia an inch below the bend of the knee. The doctor applied fomentations, and gave him
anodynes to quiet the pain. This treatment was continued, and the swelling so increased
by the 5th day of March that counsel was called, and on the 8th of March an operation
was performed on the limb by making an incision, and a moderate amount of pus escaped.
A drainage tube was inserted, and an iodoform dressing put on. On the sixth day after this,
another incision was made to the bone, and it was found that destruction was going on in
the bone, and so it has continued exfoliating pieces of bone. He will never recover the use
of his limb. There were black and blue spots on the shin bone, indicating that there had
been a blow. On the 1st day of January before, the plaintiff received an injury just above
the knee of the same leg by coasting, which appeared to be healing up and drying down at
the time of the last injury. The theory of at least one of the medical witnesses was that the
limb was in a diseased condition when this touch or kick was given, caused by microbes
entering in through the wound above the knee, and which were revivified by the touch,
and that the touch was the exciting or remote cause of the destruction of the bone, or of
the plaintiff's injury. It does not appear that there was any visible mark made or left by
this touch or kick of the defendant's foot, or any appearance of injury until the black and
blue spots were discovered by the physician several days afterwards, and then there were
more spots than one. There was no proof of any other hurt, and the medical testimony
seems to have been agreed that this touch or kick was the exciting cause of the injury to
the plaintiff. The jury rendered a verdict for the plaintiff of $2,800. The learned circuit
judge said to the jury: ‘It is a peculiar case, an unfortunate case, a case, [ think [ am at
liberty to say that ought not to have come into court. The parents of these children ought,
in some way, if possible, to have adjusted it between themselves.” We have much of the
same feeling about the case.”]

The case has been again tried in the circuit court, and the trial resulted in a verdict
for plaintiff for $2,500. . .. On the last trial the jury found a special verdict, as follows:
“(1) Had the plaintiff during the month of January, 1889, received an injury just above
the knee, which became inflamed, and produced pus? Answer. Yes. (2) Had such injury
on the 20th day of February, 1889, nearly healed at the point of the injury? A. Yes. (3)
Was the plaintiff, before said 20th of February, lame, as the result of such injury? A. No.
(4) Had the tibia in the plaintiff's right leg become inflamed or diseased to some extent
before he received the blow or kick from the defendant? A. No. (5) What was the exciting
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cause of the injury to the plaintiff's leg? A. Kick. (6) Did the defendant, in touching the
plaintiff with his foot, intend to do him any harm? A. No. (7) At what sum do you assess
the damages of the plaintiff? A. Twenty-five hundred dollars.” The defendant moved for
judgment in his favor on the verdict, and also for a new trial. The plaintiff moved for
judgment on the verdict in his favor. The motions of defendant were overruled, and that
of the plaintiff granted. Thereupon judgment for plaintiff, for $2,500 damages and costs
of suit, was duly entered. The defendant appeals from the judgment.

LyoN, J.

The jury having found that the defendant, in touching the plaintiff with his foot,
did not intend to do him any harm, counsel for defendant maintain that the plaintiff has
no cause of action, and that defendant's motion for judgment on the special verdict should
have been granted. In support of this proposition counsel quote from 2 Greenl. Ev. § 83,
the rule that "the intention to do harm is of the essence of an assault." Such is the rule, no
doubt, in actions or prosecutions for mere assaults. But this is an action to recover
damages for an alleged assault and battery. In such case the rule is correctly stated, in
many of the authorities cited by counsel, that plaintiff must show either that the intention
was unlawful, or that the defendant is in fault. If the intended act is unlawful, the
intention to commit it must necessarily be unlawful. Hence, as applied to this case, if the
kicking of the plaintiff by the defendant was an unlawful act, the intention of defendant to
kick him was also unlawful.

Had the parties been upon the play-grounds of the school, engaged in the usual
boyish sports, the defendant being free from malice, wantonness, or negligence, and
intending no harm to plaintiff in what he did, we should hesitate to hold the act of the
defendant unlawful, or that he could be held liable in this action. Some consideration is
due to the implied license of the play-grounds. But it appears that the injury was inflicted
in the school, after it had been called to order by the teacher, and after the regular
exercises of the school had commenced. Under these circumstances, no implied license to
do the act complained of existed, and such act was a violation of the order and decorum
of the school, and necessarily unlawful. Hence we are of the opinion that, under the
evidence and verdict, the action may be sustained.

Certain questions were proposed on behalf of defendant to be submitted to the
jury, founded upon the theory that only such damages could be recovered as the
defendant might reasonably be supposed to have contemplated as likely to result from his
kicking the plaintiff. The court refused to submit such questions to the jury. The ruling
was correct. The rule of damages in actions for torts [is] that the wrongdoer is liable for
all injuries resulting directly from the wrongful act, whether they could or could not have
been foreseen by him. [The court explained that in a cause of action “ex contractu” and
not “ex delicto,” a different rule of damages would be applicable in which unforeseeable
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damages would not be recoverable].

[Despite upholding the plaintiff’s verdict in these two critical respects, the court
nonetheless ruled in a separate part of its opinion that the trial court had erroneously
overruled the defendant’s objection to one of plaintiff’s counsel’s questions. Accordingly,
the court sent the case back to the trial court for another new trial.]

2. Anatomy of a Torts Case

Vosburg v. Putney was a simple case. By now it is an old case. But getting to the
bottom of it reveals much about the complexities of American tort law right up to the
present day.

At an elementary level, the case presents two kinds of questions that will run
through the rest of this book and that are omnipresent in legal analysis: questions of fact
and questions of law. There are, for example, questions of fact about causation. What
caused the injuries to the leg? Would those injuries have come about anyway if Putney
had not made contact with Vosburg on the 20th of February? There are also questions of
fact about Putney’s intent: what did he mean to accomplish when he reached out and
kicked his classmate?

The questions of law are different. They ask not what happened, but rather what
the law is—or what it ought to be. For example, what kind of mental state does the law
require for holding Putney liable? Is it sufficient that he intended to make a certain kind
of contact with Vosburg? Or does Vosburg need to show that Putney further intended to
harm him? Questions of law about Putney’s causal relationship to Vosburg’s leg injury
would ask whether it is sufficient for Vosburg to show that Putney’s kick increased the
likelihood of leg damage that was already in motion, or that Putney’s kick accelerated
that damage.

Once we bring in some of the context for the court’s opinion, this little case from
long-ago Wisconsin also serves as a remarkable introduction to the sociology, economics,
and functions of tort law. Andrew Vosburg was a slight boy whose father, Seth (a Civil
War veteran), worked as a teamster at a local lumber company. According to Professor
Zigurds Zile of the University of Wisconsin Law School,

Vosburg was frequently bedridden with a succession of childhood illnesses. He
caught scarlet fever at the age of eight and had two or three bouts with the
measles. Yet he was raised as an ordinary country boy, obliged to do the
customary chores around the homestead, endure discomfort and face the usual
hazards associated with rural life. Bumps, bruises and lacerations were part of his
workaday experience. Accidents just happened to Andrew; or perhaps they
happened to him more often because he lacked the strength and dexterity the
rigors of his environment demanded . . . .

Zigurds L. Zile, “Vosburg v. Putney: A Centennial Story,” 1992 WIS. L. REV. 877, 879.

21



1. Introduction

George Putney, by contrast, was the only son of a prominent and prosperous local family.
Zile reports that George Putney was described by a contemporary as “a sucker of a boy”
with “a bad temper.” Id. at 882. In fact, George had a minor altercation with Andrew a
couple weeks prior to the incident at the center of the litigation when George inexplicably
prevented Andrew from retrieving his textbook before an exam.

The Vosburg family also initiated a criminal case against Putney. Passions, it
seems, ran high in 1889 in Waukesha. Andrew’s father went to the town justice of the
peace to file a criminal complaint against George on October 19, 1889. The justice of the
peace issued a warrant to apprehend George, and a trial ensued. (This was the era before
special criminal procedures for juveniles.) After witness testimony and cross-
examination, the court found George guilty as charged in the complaint. He was ordered
to pay a fine of $10, plus costs, amounting to a total of $28.19. The conviction was later
overturned on appeal.

The civil and criminal cases arising out of the schoolboy’s kick soon involved
substantial time and expenses. During the first jury trial in the civil suit, witnesses
included Andrew, George, the boys’ teacher, and Andrew’s doctors. When the case was
retried in the December term of 1890, the plaintiff subpoenaed eight witnesses and the
defendant subpoenaed eleven. The third trial for Andrew’s case seemed imminent until
September 1893, when the circuit court dismissed the case for the plaintiff’s failure to
pay overdue court costs. In still another proceeding, Andrew’s father brought a claim
against George Putney for the loss of his son’s services. A jury awarded Seth $1200 in
damages against George, which the Wisconsin Supreme Court later affirmed. But even
then, it does not seem that the Vosburgs ever collected any damages from the Putneys,
perhaps because parents are not liable for the torts of their children. At the end of this
long litigation process, there is no evidence that the parties ever exchanged any money.

All told, the dispute between these families lasted for four and a half years and
never produced even a dollar in actual damages changing hands. The litigation was
expensive, too. Zile estimated that the Vosburgs “would have incurred costs in the
amount of $263 in order to get nothing.” Their lawyers probably spent considerably
more in time and money in hopes of recovering a portion, usually a third, of the winnings.
The Putneys probably paid at least $560 in lawyers’ fees and incurred additional costs
summing to a further $677. Zile, supra, at 977.

The outsized expenses of the Vosburg case are not unusual in American tort law,
at least not in the narrow slice of cases that go forward to trial. Observers estimate the
administrative costs of the tort system—Ilawyers’ fees, expert witness fees, court costs,
etc.—amount to between fifty and seventy cents for every dollar transferred from
defendants to plaintiffs. The Vosburg case’s costs were almost exactly in this range: the
parties together incurred some $1500 in costs in a dispute over two claims that juries
seemed to value at around $3700 (a $2500 claim for Andrew plus the $1200 claim for
Seth). The Vosburg’s lawyers would have eaten up another one-third of whatever money
the Putneys paid, for a total of around $2700 in costs on $3700 worth of tort claims. This
is equivalent to a costs-to-value ratio of a stunning 73 percent, a figure that is a vastly
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higher administrative cost figure than attaches to, say, disability claims in the Social
Security system, where costs are typically closer to ten percent of the value of the claim.
Tort administrative costs are vastly higher than first-party insurance administrative costs,
too: victims of injuries can much more cheaply process claims for covered injuries from
their own insurance companies than they can prosecute tort claims through the courts.

3. The Pervasiveness of Settlement

Given how counter-productive the litigation was, one great mystery in Vosburg is
why the families did not reach a settlement. The initial trial judge seems to have thought
the matter ought to have been resolved before trial. The original appeals panel agreed.
And there were settlement negotiations. By the early fall of 1889, the Vosburgs had
already incurred substantial medical costs and were facing another year and a half of care,
eventually costing at least $475. After the Vosburg family retained a lawyer,

Seth and Janet Vosburg and one of their attorneys called on Henry Putney
[George’s father] at his store, and the incident “was talked over amongst
[them].” The Putneys offered to pay Dr. Bacon's bills [about $125 accrued
to date] and an additional amount of $125 towards medical and other
needs in return for releasing George from any liability arising out of the
February 20 incident. The Vosburgs, however, were not willing to settle
for less than $700, which to them was a paltry sum, barely sufficient to
meet the financial obligations already accrued, to set aside a reserve
against outlays associated with Andrew's convalescence and potential
complications, like the amputation of Andrew's diseased leg, and to pay
the lawyers for negotiating the settlement. To the Putneys, by contrast,
particularly if they looked at George's role as peripheral, the sum of $250
might have seemed a generous price for the nuisance value of a threatened
lawsuit.”

Zile, supra, at 894.

The startling thing is that in hindsight any one of the proposals by either
defendant or plaintiff would have been in the interest of the parties. Simply dropping the
litigation in return for nothing would have been better than proceeding. Given the array
of choices before them, litigating the claims to judgment seems to have been the worst
choice available to the parties, and yet each of them chose to litigate rather than to accept
settlement offers from the other side that (again, in hindsight) were vastly better than the
alternative of trial.

So why didn’t the Vosburgs and Putneys settle if it was in their interest to do so?
The mystery deepens when we see that virtually all cases end in settlement. One of the
most important institutional features of American tort law is that it is almost entirely
party-driven. The parties to a lawsuit have virtually complete autonomy in deciding
whether to bring claims, how to manage those claims, and whether to withdraw from
prosecuting them. The result is that almost all parties settle their disputes before trial.
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Settlement has been widespread in American tort law for as long as modern tort law has
existed, for more than a century and a half, and there is reason to think settlement is
growing even more common in the past fifty years. In 2003, the American Bar
Association Litigation Section held a symposium titled The Vanishing Trial, which
concluded that the “portion of federal civil cases resolved by federal trial fell from 11.5
percent [of all filings] in 1962 to 1.8 percent in 2002.” Marc Galanter, The Vanishing
Trial: An Examination of Trials and Related Matters in Federal and State Courts, 1 J.
EMPIRICAL LEGAL STUD. 459, 459 (2004). Between 2008 and 2012, a mere “0.56 percent
or slightly more than one-half of one percent of all terminations” occurred by civil jury
trials. Charles S. Coody, Vanishing Trial Skills, A.B.A. (May 22, 2013), http://apps
.americanbar.org/litigation/committees/pretrial/email/spring2013/spring2013-0513-
vanishing-trial-skills.html. The following chart, compiled by Marc Galanter, who led the
ABA study, shows the stark picture of settlement in civil litigation generally:

Figure A: Percentage of Civil Terminations During or After Trial, U.S. District Courts, 1962-2010
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Marc Galanter & Angela Frozena, The Continuing Decline of Civil Trials in American Courts, THE POUND
CIVIL JUSTICE INST. 1, 3 (2011), http://poundinstitute.org/docs/2011%20judges%20forum
/2011%20Forum%20Galanter-Frozena%?20Paper.pdf.

Parties settle because, as the Vosburgs and Putneys learned, litigation is expensive
and time-consuming. Many parties are risk-averse; they have a preference for the
certainty that settlement offers. Moreover, there is reason to think that on the plaintifts’
side, lawyers paid on a contingency basis, as a percentage of any settlement or award,
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will have an interest in avoiding long drawn-out proceedings. Settlement minimizes their
workload, allows them to take on additional claims, and often allows them to maximize
their imputed hourly wage.

Given the incentives for the parties and for the plaintiffs’ lawyers, why is it then
that some parties like the Vosburgs and Putneys don’t settle? Looked at this way, the
question is not why there are so few trials. The question is why there are any trials at all!
Why doesn’t everyone settle?

One especially influential view is that where a case proceeds to judgment, at least
one of the two parties, and perhaps both, must have incorrectly estimated the likely value
of the claim. In this account, which was first offered by George Priest and Benjamin
Klein, trials are errors. See George Priest & Benjamin Klein, The Selection of Disputes
for Litigation, 13 J. LEGAL STUD. 1 (1984). Consistent with this view, some observers
suggest that the trend toward settlement since the middle of the twentieth century, at least
in the federal courts, has been driven by the enactment of the Federal Rules of Civil
Procedure in 1938, which authorized pre-trial discovery and deposition procedures that
allow each side to learn virtually everything about the facts of the case in advance of the
trial itself. Lawyers are thus able to develop quite accurate estimates of the value of the
claim—much better estimates than pre-FRCP lawyers were able to form—which in turn
allow the parties to settle their cases before trial.

Another view is that parties do not settle because there is something other than
dollars and cents at stake in tort disputes. Parties persist, in this view, as a matter of
principle. And many argue that we should encourage them to do so. In this latter view,
articulated memorably by scholars like Owen Fiss and Judith Resnik, trials are not errors.
They are the public forums in which we work out our social commitments and hold our
ideals up for testing. See Owen Fiss, Against Settlement, 93 YALE L.J. 1073 (1984);
Judith Resnik, Whither and Whether Adjudication?, 86 B.U. L. REv. 1101 (2006). Of
course, if trials are intrinsically valuable as public fora, then settlement rates are
startlingly high. For it appears that something about the tort system—and indeed civil
litigation generally—produces vast numbers of settlements and very few judgments.

4. The Size of the Tort System

One way to glimpse the tort system in the aggregate is to look at the total amount
of money passing through the American tort system each year. It is here that little cases
like Vosburg connect up to the heated political controversies over tort law in the past
several decades.

Insurers estimate that the money transferred in the tort system amounts to more
than $260 billion per year. This is a huge amount of money, comparable to the amount
the United States spends annually on old age pensions in the Social Security system.
Moreover, if we look at the amount of money flowing through the tort system, we can see
that it has increased sharply over the past sixty years, though that growth has slowed (and
by some measures has been reversed) since the middle of the 1990s.
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United States Tort Costs

Year

1950
1960
1970
1980
1990
2000
2010

Adjusted
Tort Tort Costs
U.S. Costs as
Population (billions) Percentage
(millions) (2010) of GDP
152 16 0.62%
181 40 1.03%
205 78 1.34%
228 113 1.53%
249 217 2.24%
281 227 1.80%
309 265 1.82%

Source: Towers-Watson, 2011 Update on U.S. Tort Cost Trends, http://www.casact
.org/library/studynotes/Towers-Watson-Tort-Cost-Trends.pdf.
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Tort Costs as Percentage of GDP
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Even with the slower growth of recent years, the figures for transfers and administrative

costs in tort law are far higher in the United States than in any comparable legal system
or economy.
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There is at least one country where tort costs as a percentage of GDP are near zero: New
Zealand simply abolished tort law for virtually all injuries forty years ago, replacing it
with a system of social insurance.
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One of the things we will want to be able to make sense of by the end of this book
is why the tort system is so much bigger in the United States than it is in other countries.
The answer, it turns out, is not about the substantive doctrines of American tort law,
which more or less resemble the substantive tort doctrines of other developed legal
systems. The real difference in American tort law lies in its institutions and procedures:
jury trials, discovery, a plaintiffs’ bar whose fees are contingent percentages of the
plaintiff’s ultimate recovery, and more.

It is worth noting that the data cited above is hotly controversial: it comes from a
consultant to the insurance industry now named Towers-Watson, formerly Tillinghast or
Towers-Perrin. Critics contend that the Towers-Watson data is misleading and
tendentious and that the insurance industry aims to use it to promote legislation that
would reduce tort costs and thus serve the interests of insurers and the tort defendants
they insure. See, e.g., Lawrence Chimerine & Ross Eisenbrey, The Frivolous Case for
Tort Law Change, ECON. POL’Y INST. (May 16, 2005), http://www.epi.org/publication
/bp157/. The critics complain both that certain elements of the cost calculation, such as
insurance executive compensation, ought to be excluded, and that Towers-Watson and its
predecessors misstate the concept of costs in the tort system. Both critiques have some
force. The latter critique in particular has obvious merit. Why, after all, call the
monetary transfers in the tort system the “costs” of tort law? The costs might much better
be described as the underlying injuries plus avoidance costs plus the costs of
administering claims when injuries happen. Is it a “cost” when tort law transfers money
from wrongdoer to victim? Or is it a “cost” when a wrongdoer injured the victim in the
first place? For a general theory of the sum of accident costs, see GUIDO CALABRESI, THE
COSTS OF ACCIDENTS (1970).

Despite the criticisms, however, there is also a good reason to use the insurers’
data as a basic measure of the tort system. For the startling thing about tort law in the
United States is that insurers’ private information is the only way we can even possibly
begin to grasp the full size and scope of the tort system. This is worth emphasizing
again: the biggest insurers and only the biggest insurers are in a position to see the macro
trends in the field. The reason is that the pervasiveness of private settlement ensures that
there is no public repository of information about the fate of most tort claims, sometimes
virtually all tort claims. Nothing in the law of torts or in the law of settlement contracts
even requires that a claim be filed with a court before it is contractually extinguished in a
settlement agreement. To the contrary, the parties can save money on the cost of drafting
and filing a complaint and share those savings between them if they settle before filing
the claim in a courthouse. There is thus often not even a single trace in the public record
of a tort claim, even one that produces a substantial settlement. Indeed, many plaintiffs
receive higher settlement awards precisely in return for their promise to keep the terms of
the settlement and even the fact of their claim confidential—promises that are
enforceable under current law, despite the protests of many well-positioned observers.

In short, the only institutions that could possibly know the overall size of the

American tort system are the insurers. And that tells us a lot about the system we are
studying. It is party-driven, highly opaque, radically decentralized, and vast. Taken
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together, these features present the tort lawyer with an important challenge: what goals or
moral projects could possibly be so important as to make U.S. tort law worth its
stunningly high costs?

5. Accident Rates and the Deterrence Goal

One goal tort jurists often advance is the deterrence of unreasonably dangerous
conduct. The logic here is simple and intuitively attractive. Tort law raises the price of
injurious behavior. As a result, the logic goes, the prospect of tort liability should
decrease the amount of injurious behavior in the world. Deterrence theory has further
implications and wrinkles. We will return to these at a number of junctures later in the
book. But the important point for now is that the risk of tort damages ought to lead
rational parties to take into account the costs of their behavior in a way they might not,
absent tort liability.

Of course, tort law is one of many regulatory mechanisms that aim to accomplish
the goal of improving safety standards. Consider, for example, state inspection regimes
for everything from housing code compliance to factory employment standards. The
federal Food and Drug Administration seeks to guarantee the safety of pharmaceuticals
and food products. The Federal Highway Administration’s Office of Safety issues
regulations and guidelines with an eye toward automobile accidents. The Consumer
Product Safety Commission does the same for consumer goods. Even aside from
regulators, the market itself creates many incentives for safety on the part of market
actors seeking to attract buyers, passengers, or clients.

Does tort law add to the deterrence function played by these other regulatory
institutions? Formal evidence is considerably more difficult to come by, in no small part
because of the difficulties described above in obtaining good information about the size
and significance of tort costs. Nonetheless, anecdotal evidence suggests that in the
United States tort law does shape behavior around risk and safety. We routinely read
news stories about firms that claim to have made some decision—often an unpopular
one—on the basis of the risk of litigation.

Consider the big picture trends in accidental and violent injuries over time. For
the past half-century and more—precisely the time during which tort costs have soared—
rates of accidental death have declined substantially. This is not to say that tort law has
caused that decline. It might be the case that causation runs in the other direction:
improvements in safety may have generated higher expectations of safety and thus led to
heightened standards in tort law. Either way, the trend is striking. Since 1960, accidental
deaths in the United States have fallen by nearly half.
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Table 123. Age-Adjusted Death Rates by Major Causes: 1960 to 2011
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Source: Statistical Abstracts of the U.S. (2014)
Much of this change continues a trend that began long before 1960. Excluding motor

vehicle accidents, accidental deaths fell from around a hundred per 100,000 people in the
population annually to less than thirty by 1975.

30



1. Introduction

109 Y Viplant deqgins
o0 Suinde
+—+ Homicide
0k u " 00 Motor=vahicle accidenrs
. i\ #=8 Non—motor vehicle dccidents

I i . J\ 1=+ Total

0

&0

40

Age —adjusted mortality rales per 120,000 population

1 i | — |
1300 1910 1920 1530 1840 1958 IBEQ 1870 1975
Year
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Government Printing Office, 1974 [for age-adjusted accident (total), suicide. and homicide mortality
rates, 1970-1975].

Even motor vehicle accidental death rates have dropped during the past sixty years.
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Age-adjusted death rates for unintentional injuries and motor-vehicle-
related injuries: United States, selected years 1950-2010 (per 100,000
opulation)
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If we adjust motor vehicle accidental death rates by miles traveled, the drop in motor
vehicle traffic fatalities has been even more pronounced.

Motor Vehicle Crash Fatalities and Fatality Rates (per Hundred Million
Vehicle Miles Traveled), 1899-2009
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Yet if our goal in tort law is to deter unreasonably dangerous actions, as many
observers argue it is or at least ought to be, the connections between deterrence and a
case like Vosburg are not at all clear. Is it reasonable to think that the prospect of tort
damages payments—or even the prospect of interminable tort litigation—will alter the
behavior of children in a classroom? In this domain, at least, using tort law to induce
appropriately safe behavior by children seems a fool’s errand, at least so long as we are
trying to alter the behavior of children with monetary sanctions aimed at the children
themselves. (Monetary awards against the school or the teachers might be far more
effective, even if controversial for other reasons.)

Many scholars believe that the notion of tort damages shaping behavior is
unlikely even in other domains where it might seem more plausible than in the middle-
school classroom. We will return to this problem repeatedly in this book. For now, it is
sufficient to observe that the critics point to a myriad of factors that they say get in the
way of translating prospective tort damages into a safer behavior. Some parties are not
susceptible to being incentivized in the relevant respect by cash. Others act irrationally.
Still others act rationally and are responsive to monetary incentives, but are protected
from tort damages by third parties who will pay the damages, such as liability insurers or
employers. Some may be sheltered from the threat of paying tort damages because they
have time horizons shorter than the 4-plus years that it took Vosburg to conclude.

This is not to say that deterrence is an impossible goal, or that deterrence ought
not be thought of as an important function of tort law. We will see considerable support
for the idea that tort damages do shape behavior in many contexts. Nonetheless, the
effort to shape behavior and induce safety offers at best a partial justification for tort law.

6. Intent and Corrective Justice in the Battery Cause of Action

Another way we could defend tort law in light of its high costs would be to
describe it as embodying our moral judgments about wrongful behavior. If tort law is
thought of as philosophers often think of it, a practice of corrective justice, in which we
recognize wrongdoers’ obligations to repair wrongful losses, the difficulty of identifying
any behavioral effects disappears. Some might think that some or much of the difficulty
of the high cost of tort law disappears, too, since it might be worth a lot to pursue
questions of right and wrong, and it might not be surprising that inquiries into such
questions are considerably more complex (and costly) than the kinds of inquiries Social
Security claims administrators or insurance claims adjusters need to make.

As with the deterrence goal, we will continue to pursue the concept of corrective
justice throughout this book. For now it is important to observe that corrective justice
may play an especially powerful role in accounting for the distinctive features of
intentional torts. These are often distinctively wrongful acts, arising out of conduct that
has little or no social value. Our law of intentional torts helps mark out such acts as
wrongful. Later in the book, we will often find ourselves wondering what, if anything,
makes an actor’s conduct wrongful. Critics of the corrective justice concept often object
that the concept offers no internal metric for distinguishing wrongful conduct from
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conduct that is justified. The concept can thus seem circular: it identifies tort law, which
is the law of civil wrongs, as a body of law that provides remedies for wrongful losses.
But how does one know when a loss has been wrongful?

In intentional torts such as battery, wrongfulness arises out of the relationship between
the defendant’s intentionality and the plaintiff’s injury. A plaintiff in an intentional tort
suit is essentially saying, “He meant to hurt me!” In this sense, the corrective justice
account poses a further question for intentional tort cases. For if a plaintiff seeking to
make out an intentional tort claim is required to show that the defendant had the relevant
intent, we need to know what that intent consists of. This is precisely the question taken
up by the next case.

7. Garratt v. Dailey, 279 P.2d 1091 (Wash. 1955)
HiLL, J.

Brian Dailey (age five years, nine months) was visiting with Naomi Garratt, an
adult and a sister of the plaintiff, Ruth Garratt, likewise an adult, in the back yard of the
plaintiff’s home, on July 16, 1951. It is plaintiff’s contention that she came out into the
back yard to talk with Naomi and that, as she started to sit down in a wood and canvas
lawn chair, Brian deliberately pulled it out from under her. The only one of the three
persons present so testifying was Naomi Garratt. (Ruth Garratt, the plaintiff, did not
testify as to how or why she fell.) The trial court, unwilling to accept this testimony,
adopted instead Brian Dailey’s version of what happened, and made the following
findings:

‘III. * * * that while Naomi Garratt and Brian Dailey were in the back yard the
plaintiff, Ruth Garratt, came out of her house into the back yard. Some time subsequent
thereto defendant, Brian Dailey, picked up a lightly built wood and canvas lawn chair
which was then and there located in the back yard of the above described premises,
moved it sideways a few feet and seated himself therein, at which time he discovered the
plaintiff, Ruth Garratt, about to sit down at the place where the lawn chair had formerly
been, at which time he hurriedly got up from the chair and attempted to move it toward
Ruth Garratt to aid her in sitting down in the chair; that due to the defendant’s small size
and lack of dexterity he was unable to get the lawn chair under the plaintiff in time to
prevent her from falling to the ground. That plaintiff fell to the ground and sustained a
fracture of her hip, and other injuries and damages as hereinafter set forth.

‘IV. That the preponderance of the evidence in this case establishes that when the
defendant, Brian Dailey, moved the chair in question ke did not have any willful or
unlawful purpose in doing so; that he did not have any intent to injure the plaintiff, or any
intent to bring about any unauthorized or offensive contact with her person or any objects
appurtenant thereto; that the circumstances which immediately preceded the fall of the
plaintiff established that the defendant, Brian Dailey, did not have purpose, intent or
design to perform a prank or to effect an assault and battery upon the person of the
plaintiff.’ (Italics ours, for a purpose hereinafter indicated.)
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It is conceded that Ruth Garratt’s fall resulted in a fractured hip and other painful
and serious injuries. To obviate the necessity of a retrial in the event this court determines
that she was entitled to a judgment against Brian Dailey, the amount of her damage was
found to be $11,000. Plaintiff appeals from a judgment dismissing the action and asks for
the entry of a judgment in that amount or a new trial.

It is urged that Brian’s action in moving the chair constituted a battery. A
definition (not all-inclusive but sufficient for our purpose) of a battery is the intentional
infliction of a harmful bodily contact upon another. The rule that determines liability for
battery is given in 1 Restatement, Torts, 29, § 13 [1934], as:

An act which, directly or indirectly, is the legal cause of a harmful contact
with another’s person makes the actor liable to the other, if

(a) the act is done with the intention of bringing about a harmful or
offensive contact or an apprehension thereof to the other or a third person,
and

(b) the contact is not consented to by the other or the other’s consent
thereto is procured by fraud or duress, and

(c) the contact is not otherwise privileged.

We have in this case no question of consent or privilege. We therefore proceed to an
immediate consideration of intent and its place in the law of battery. In the comment on
clause (a), the Restatement says:

Character of actor’s intention. In order that an act may be done with the
intention of bringing about a harmful or offensive contact or an
apprehension thereof to a particular person, either the other or a third
person, the act must be done for the purpose of causing the contact or
apprehension or with knowledge on the part of the actor that such contact
or apprehension is substantially certain to be produced. . . .

We have here the conceded volitional act of Brian, i.e., the moving of a chair. Had the
plaintiff proved to the satisfaction of the trial court that Brian moved the chair while she
was in the act of sitting down, Brian’s action would patently have been for the purpose or
with the intent of causing the plaintiff’s bodily contact with the ground, and she would be
entitled to a judgment against him for the resulting damages. Vosburg v. Putney, supra.

The plaintiff based her case on that theory, and the trial court held that she failed
in her proof and accepted Brian’s version of the facts rather than that given by the
eyewitness who testified for the plaintiff. After the trial court determined that the plaintiff
had not established her theory of a battery (i.e., that Brian had pulled the chair out from
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under the plaintiff while she was in the act of sitting down), it then became concerned
with whether a battery was established under the facts as it found them to be.

In this connection, we quote another portion of the comment on the ‘Character of
actor’s intention,’ relating to clause (a) of the rule from the Restatement heretofore set
forth:

It is not enough that the act itself is intentionally done and this, even
though the actor realizes or should realize that it contains a very grave risk
of bringing about the contact or apprehension. Such realization may make
the actor’s conduct negligent or even reckless but unless he realizes that to
a substantial certainty, the contact or apprehension will result, the actor
has not that intention which is necessary to make him liable under the rule
stated in this section.

A battery would be established if, in addition to plaintiff’s fall, it was proved that, when
Brian moved the chair, he knew with substantial certainty that the plaintiff would attempt
to sit down where the chair had been. If Brian had any of the intents which the trial court
found, in the italicized portions of the findings of fact quoted above, that he did not have,
he would of course have had the knowledge to which we have referred. The mere absence
of any intent to injure the plaintiff or to play a prank on her or to embarrass her, or to
commit an assault and battery on her would not absolve him from liability if in fact he
had such knowledge. [ ] Without such knowledge, there would be nothing wrongful about
Brian’s act in moving the chair and, there being no wrongful act, there would be no
liability.

While a finding that Brian had no such knowledge can be inferred from the
findings made, we believe that before the plaintiff’s action in such a case should be
dismissed there should be no question but that the trial court had passed upon that issue;
hence, the case should be remanded for clarification of the findings to specifically cover
the question of Brian’s knowledge, because intent could be inferred therefrom. If the
court finds that he had such knowledge the necessary intent will be established and the
plaintiff will be entitled to recover, even though there was no purpose to injure or
embarrass the plaintiff. Vosburg v. Putney, supra. If Brian did not have such knowledge,
there was no wrongful act by him and the basic premise of liability on the theory of a
battery was not established.

The cause is remanded for clarification, with instructions to make definite
findings on the issue of whether Brian Dailey knew with substantial certainty that the
plaintiff would attempt to sit down where the chair which he moved had been, and to
change the judgment if the findings warrant it.

36



1. Introduction

Notes

1. Intentionality. What counts as an intention with respect to some consequence? One
answer comes from the authors of the influential Restatement of Torts, an authoritative
account of the common law published by leading lawyers in a century-old private
organization known as the American Law Institute (ALI) based in Philadelphia. The ALI
published the first Torts Restatement in 1934. Thirty years later, the organization
published an update known as the Second Restatement. A third Restatement has been
coming out in pieces for the past decade. The ALI Restatements have been highly
influential in torts, and each Restatement has adopted its own distinctive approach.
Today, lawyers and judges commonly cite both the Second and Third Restatements.

Section 1 of the Restatement (Third) of Torts: Liability for Physical Harm,
published in 2010, offers an updated definition of the intent required for battery—one
that is largely similar to the definition adopted in the First Restatement in 1934 and
quoted in Garratt v. Dailey, 279 P.2d 1091 (Wash. 1955). According to the Third
Restatement, “A person acts with the intent to produce a consequence if: (a) the person
acts with the purpose of producing that consequence; or (b) the person acts knowing that
the consequence is substantially certain to result.” RESTATEMENT (THIRD) OF TORTS:
LIABILITY FOR PHYSICAL HARM § 1 (2010).

The Restatement’s position on knowledge of the substantial certainty that a
consequence will result raises important questions about the boundaries of intentional
torts. When does knowledge of the likelihood of a consequence amount to substantial
certainty? Consider, for example, an employer who employs many employees in work
with known hazards. Is the employer substantially certain that injury to one or more
employees will result? The law of large numbers says that injuries are certain in such
situations. Some courts have held that being aware of the risk of harm is not the same as
knowing that harm will occur with substantial certainty. See Tomeo v. Thomas Whitesell
Constr. Co., 823 A.2d 769, 772 (N.J. 2003) (holding that plaintiff-employee, who was
injured by a snow blower in the scope of employment, could not use defendant-
employer’s awareness of the inherent risks in operating a snow blower to establish
substantial certainty). The Tomeo Court held that “mere knowledge and appreciation of
risk—something short of substantial certainty—is not intent.” /d. (internal quotation
marks omitted). Courts in other jurisdictions have echoed Tomeo’s holding. See, e.g.,
Adams v. Time Saver Stores, 615 So. 2d 460, 462 (La. Ct. App. 1993) (holding that the
mere foreseeability of an injury does not establish substantial certainty).

Other courts, however, have approached the issue differently. For example, in
Laidlow v. Hariton Machinery Co., 790 A.2d 884 (N.J. 2002), the plaintiff-employee
successfully established that the defendant-employer acted with substantial certainty of
the consequences of injury to the plaintiff where the defendant disabled a safety device
and enabled it only when OSHA inspectors were present.

The more common position, consistent with cases like Tomeo, was adopted in
Shaw v. Brown & Williamson Tobacco Corp., 973 F. Supp. 539 (D. Md. 1997), in which
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plaintiff truck-driver, who shared a cab with a heavy smoker, sued his partner’s cigarette
manufacturer for battery by smoke. It is well accepted that the law of battery will allow
for transferred intent: when A intentionally strikes at B and hits B’s companion C instead,
the error does not undercut A’s battery liability to C. If the common law recognizes a
theory of transferred intent, why not also a doctrine of transferred intent on a larger scale
where the defendant knew to a certainty that its smoke would come into contact with
many third parties? District Judge Walter E. Black, Sr., rejected the extension of the
transferred intent doctrine to the more general smoking context:

Brown & Williamson did not know with a substantial degree of certainty
that second-hand smoke would touch any particular non-smoker. While it
may have had knowledge that second-hand smoke would reach some non-
smokers, the Court finds that such generalized knowledge is insufficient to
satisfy the intent requirement for battery. Indeed, as defendant points out,

a finding that Brown & Williamson has committed a battery by
manufacturing cigarettes would be tantamount to holding manufacturers of
handguns liable in battery for exposing third parties to gunfire. Such a
finding would expose the courts to a flood of farfetched and nebulous
litigation concerning the tort of battery.

973 F. Supp. at 548. The Restatement authors agree with Judge Black. The substantial
certainty doctrine, the Restatement asserts, should be limited to cases in which “the
defendant has knowledge to a substantial certainty that the conduct will bring about harm
to a particular victim or to someone within a small class of potential victims within a
localized area.” RESTATEMENT (THIRD) OF TORTS § 1 cmt. e (2010) (emphasis added).
Why limit the tort of battery in this way?

2. The Boundaries of Intentionality. One puzzle is to identify what is at stake in
guarding the boundaries of the intentional torts cause of action. As we will see in later
chapters in this book, plaintiffs such as Tomeo and Laidlow would ordinarily have claims
for unintentional torts available to them. Why then did their lawyers seek to advance an
intentional tort theory instead? Most likely, the plaintiffs’ attorneys in Tomeo and
Laidlow were trying to circumvent the workers’ compensation statutes that provide
modest compensation for workplace injuries but also prohibit employees from suing their
employers in tort for most unintentional injuries arising in the course of their work. See,
e.g., N.J. STAT. ANN. § 34:15-8 (West 2013). The lawyers for Ruth Garratt were
probably also trying to get around a legal obstacle when they characterized Brian
Dailey’s act as an intentional tort rather than as the kind of unintentional but negligent act
for which, as we shall see in later chapters, plaintiffs may also obtain damages. For Ms.
Garratt, the problem was very likely that in an unintentional torts case, Dailey would
have been held to a lenient standard of conduct measured by reference to children of like
age and experience.

In many domains, by contrast, pressure on the substantial certainty rule is reduced

because plaintiffs have powerful incentives not to characterize their injuries as intentional
torts. For one thing, liability insurance usually does not cover intentional torts; as a result,
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a plaintiff who alleges intentional tort rather than a tortious accident may put in jeopardy
her capacity to collect on the judgment. See Catherine M. Sharkey, Revisiting the
Noninsurable Costs of Accidents, 64 MD. L. REV. 409 (2005). In suits against employers
for the torts of their employees, plaintiffs face similar incentives to avoid intentional torts
claims, since the intentionally caused injuries are often less likely to be ruled within the
scope of an employer’s responsibility than unintentional but negligently caused harms.
In addition, intentional torts are often subject to a shorter statute of limitations period,
which may bar some plaintiffs from bringing intentional tort claims. Compare N.Y.
C.P.L.R. § 215 (McKinney 2006) (providing a one-year statute of limitations for assault,
battery, false imprisonment, libel, and slander), with N.Y. C.P.L.R. § 214 (McKinney
1986) (providing a three-year statute of limitations for unintentional personal injury and
property damage cases).

The boundary between intentional and unintentional torts is important for the law
to police for another, more theoretical, reason as well. Some unintentional torts admit of
justifications based on the utility of the defendant’s course of conduct. We deem certain
unintentional risks permissible, for example, if the benefits of the conduct out of which
those risks arise are sufficiently great. In some circumstances, as we shall see, this will
be a reason to deny damages to unintentional injury plaintiffs injured by a defendant’s
conduct. But in the law of intentional torts, utilitarian defenses to unconsented-to
intentional acts are very narrowly cabined, and more often barred outright. If the law
aims to preserve the distinctiveness of these two domains at the case-by-case level—
utilitarian balancing for unintentional torts, on one hand, and its absence for intentional
torts, on the other—then the law has to maintain the boundary between intentional and
unintentional torts.

3. Intent to Be Harmful or Offend? One final note on the doctrine of battery: in cases
where a defendant has the requisite mental state with respect to the consequences of his
act, there is still a question of whether his or her mental state must extend not only to the
fact of the contact but also to its harmfulness or offensiveness. Need the plaintiff show
that the defendant intended a harmful or offensive contact where the intent is to do harm
or cause offense? Or is it sufficient to establish that the defendant intended a contact,
which contact we as a community deem harmful or offensive. By whose standards must
a contact have been harmful or offensive? The defendant’s? The court’s? Vosburg
sheds a little light on this question, but not much. Judge Lyon held that the plaintiff need
not establish that a defendant intended to harm him, but merely that the defendant
intended to make an “unlawful” contact. But Judge Lyon’s formulation is decidedly
unhelpful, since after all what we want to know is what kinds of contact the law rules out.
Telling us that the law will sanction unlawful contacts gets us nowhere!

A more useful guide to who decides what counts as harmful or offensive comes
from Judge Lyon’s attention to the context in which the contact took place. Note that in
Vosburg, it was not just Andrew’s actions that made him liable, but it was that his
conduct took place in a classroom after the teacher had called the class to order. In the
playground context where Andrew and other students would have “engaged in the usual
boyish sports,” Judge Lyon might have hesitated to declare his kick the kind of contact
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for which a battery action may successfully be brought. In the classroom, however, the
court held that “no implied license to do the act complained of existed.” Why should the
circumstance—in this case, “the order and decorum of the school”—matter?

As the distinction between the classroom and the playground suggests, the intent
standard for battery typically requires that a defendant have intended a harmful or an
offensive contact. The Restatement provides that an actor may be liable for battery to
another when (1) the actor acts intending to cause a “harmful or offensive contact,” either
to the other person or to a third party, and (2) a “harmful contact” with the other person
results. RESTATEMENT (SECOND) OF TORTS § 13 (1965). The offensiveness of a
contact—as Judge Lyon observed in his discussion of playgrounds and classrooms—
turns on the particular conventions relevant to the social context in question.

4. The Knobe Effect. The philosopher Joshua Knobe has studied people’s intuitions
about the distinction between intentional and unintentional effects. He makes an
important finding, known in the literature as the Knobe Effect: people label certain
foreseen outcomes intentional and others unintentional on the basis of value judgments
about the outcome. In particular, people are much more likely to attribute intentional
responsibility to actors who foresaw (but did not care about) bad outcomes than to those
who foresaw (but did not care about) good ones. So, for example, people attribute
intentionality to the harms caused by a Chief Executive Officer (CEO) who approves a
moneymaking plan that he knows will harm the environment, but do not attribute
intentionality to the benefits caused by a CEO who approves a moneymaking plan that he
knows will help the environment. See Joshua Knobe, Intentional Action and Side Effects
in Ordinary Language, 63 ANALYSIS 190-93 (2003).

The Knobe Effect is interesting in its own right. But it also suggests that our
ostensibly factual descriptions of the world are often, if not always, shot through with
value-laden intuitions and influences. We speak of intent and causation, for example, as
if they will help us reach a reasoned outcome in analyzing a case before us. But it turns
out that the very tools with which we try to reason are already saturated by the value
judgments we hope to use them to make! We have already seen how awkwardly circular
it was in Vosburg to try to use the idea of “unlawful contact” as a doctrinal tool. The
Knobe Effect suggests that the circularity problem may be much deeper: our very
descriptions of the ostensibly factual world on which our prescriptive analyses purport to
be based may already be shaped by normative intuitions.

5. The Dispute Pyramid. Before we move on, it is worth noting an important feature of
the cases we have read so far, and indeed of every case we will read in this book. Not
every schoolroom injury becomes a dispute. Not every dispute produces a claim. Not
every claim is filed. And, as Note 3 above observes, virtually every claim that is filed
settles before trial. Galanter posits the dispute pyramid as an effective way to
conceptualize our system:

We can imagine a bottom layer consisting of all the events in
which . . .[i]n a small fraction . . . someone gets hurt. Let us call this layer
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injuries. Some of these injuries go unperceived; in other instances
someone thinks he is injured, even though he is not. Thus we have a layer
of perceived injuries . . . . In many cases, those who perceive injuries
blame themselves or ascribe the injury to fate or chance. But some blame
some human agency, a person, a corporation, or the government. To
dispute analysts, these are grievances. Among those with grievances,
many do nothing further. . . . But some go on to complain, typically to the
person or agency thought to be responsible. This is the level of claims.
Some of these claims are granted in whole or in part . . . . When claims are
denied, they are denominated disputes. Some of these are abandoned
without further action, but some disputes are pursued further. . . .
[T]ypically this would be accomplished by taking the dispute to a lawyer.
In analyzing such disputes, therefore, we call the next layer lawyers. Of
the disputes that get to lawyers, some are abandoned, some are resolved,
and some end up as filings in court. Let us call this the filings layer. Most
cases that are filed eventually result in settlement. Typically only a small
fraction reach the next layer of trials, and a small portion of these go on to
become appeals.

Marc Galanter, Real World Torts: An Antidote to Anecdote, 55 MD. L. REV. 1093, 1099-
1101 (1996).

The dispute pyramid conveys the fact that very few events and perceived injuries
are resolved inside a courtroom. Galanter presents some real-world dispute pyramids:
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FIGURE 1: COMMON DISPUTE PYRAMIDS
(a) The General Pattern-

o

Number per 1000 Grievances.

Court Filings 500
Lawyers 103.
Disputes 449,
Claims 718.
Grievances 1000.

(b) Three Deviant Patterns.

Number per 1000 Grievances.

Tort Discrimination  Post-Divorce.
Court Filings 38 8 451.
Lawyers 116 29 588.
Disputes 201 216 765.
Claims 857 294 879.
Grievances 1000 1000 1000.
Discrimination Post-Divorce«

Source: Galanter, supra, at 1101

What this means is that the cases in this casebook—cases that have reached an
appellate court at the very top of the torts dispute pyramid—are virtually all atypical, and
even bizarre. Indeed, as in Vosburg, these are cases in which the disputants are jointly
almost always economically worse off than they would have been had they found some
other way to resolve their dispute. Professor Samuel Issachoroff elaborates:

[A]s soon as disputants enter the litigation process, they are clear losers.
Whatever the stakes in a dispute between two parties, there is only one
way in which they can preserve their joint welfare. Any division of the
stake between them, whether it be one side taking all, or half-and-half or
anything in between, leaves the parties jointly in the same position as
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when they begin their dispute: however they slice it, they will still have
the entire pie to share. It is only by bringing lawyers into the mix and by
subjecting themselves to the inevitable costs of litigation that the parties
consign themselves to being worse off. Once lawyers and courts and filing
fees and witnesses and depositions and all the rest are brought into the
picture, the pie starts getting smaller and smaller. Because this is perfectly
obvious, and perfectly obvious to all rational disputants right from the get
go, the penchant of our casebook warriors to litigate requires some
explanation.

Samuel Issacharoff, The Content of our Casebooks: Why do Cases get Litigated?, 29 FLA.
ST. U. L. REV. 1265, 1265-66 (2001).

Are parties who choose litigation over settlement irrational actors, as the passage
by Professor Issacharoff suggests? Are these disputants short-sighted fools? Or are they
principled zealots? What about their lawyers? How about the Vosburgs and Putneys or
Ms. Garratt and young Brian Dailey?
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CHAPTER 2. INTENTIONALLY INFLICTED PHYSICAL HARMS

The first chapter offered an introduction to tort law through the law of battery, the
paradigmatic intentional tort with respect to people’s bodies. Now we pursue the law of
intentional torts against property, including real property (which is to say, land and any
fixtures thereupon) and personal property (which is to say, everything else). The chapter
then takes up defenses to liability for intentional torts, both as to bodies and as to
property. Finally, we end the chapter with a brief look at the tort of assault, which
introduces the special problems arising out of very real but nonetheless intangible
emotional or psychological harms.

A. Trespass
1. Trespass to Land
Dougherty v. Stepp, 18 N.C. 371 (1835)

The only proof introduced by the plaintiff to establish an act of trespass, was, that
the defendant had entered on the unenclosed land of the plaintiff, with a surveyor and
chain carriers, and actually surveyed a part of it, claiming it as his own, but without
marking trees or cutting bushes. This, his Honor held not to be a trespass, and the jury
under his instructions, found a verdict for the defendant, and the plaintiff appealed. . . .

RUFFIN, C.J.

In the opinion of the Court, there is error in the instructions given to the jury. The
amount of damages may depend on the acts done on the land, and the extent of injury to
it therefrom. But it is an elementary principle, that every unauthorised, and therefore
unlawful entry, into the close of another, is a trespass. From every such entry against the
will of the possessor, the law infers some damage; if nothing more, the treading down the
grass or the herbage, or as here, the shrubbery. Had the locus in quo been under
cultivation or enclosed, there would have been no doubt of the plaintiff’s right to recover.
Now our Courts have for a long time past held that if there be no adverse possession, the
title makes the land the owner’s close. Making the survey and marking trees, or making
it without marking, differ only in the degree, and not in the nature of the injury. It is the
entry that constitutes the trespass. There is no statute, nor rule of reason, that will make a
wilful entry into the land of another, upon an unfounded claim of right, innocent, which
one, who sat up no title to the land, could not justify or excuse. On the contrary, the
pretended ownership aggravates the wrong. Let the judgment be reversed, and a new trial
granted.

Judgment Reversed.
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Notes

1. Special rules for real property? Why is there “no statute, nor rule of reason” that will
excuse trespass to real property under the common law? Recall that if Putney had kicked
Vosburg on a playground as opposed to in the classroom, he might not have been held
liable for the damages to the smaller boy’s leg. The circumstances mattered. Judge
Ruffin, by contrast, seems to say that in trespass to real property, circumstances are
irrelevant. Why would that be? Moreover, why does the law of trespass to real property
dispense with the requirement that the defendant’s act cause damages? To make out a
cause of action in battery, as we saw in chapter 1, the plaintiff must show that the
defendant’s act was harmful or offensive. Not so in trespass to real property.

One view is that an important function of the law of trespass to property, at least
in some cases, is determining who owns what. In early modern England, trespass actions
(often trumped up by the parties collusively) became a principal vehicle for settling
underlying disputes over who owned a particular piece of land. In such cases, damages
really were irrelevant and would merely have gotten in the way of the determination that
both parties desired. See W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW
OF TORTS 67-68 (5th ed. 1984). Another view holds that trespass actions developed
primarily to protect the owners of real property in a medieval feudal regime in which
rights in land were the foundation of the social structure; on this view, the absence of a
damages requirement reflected the special and privileged place of property in medieval
and early modern England. See STUART M. SPEISER ET AL., THE AMERICAN LAW OF
TORTS § 23:1, at 840 (2011). Which of these justifications, if either, is compelling in the
law today? Are there other possible rationales? What is the justification for treating
owners of land differently from plaintiffs in battery cases making claims for injuries to
their body?

2. Thomas Ruffin. Judge Thomas Ruffin (author of the opinion in Dougherty) served as
the Chief Justice of the North Carolina Supreme Court from 1833 to 1852, and on that
court generally from 1829 to 1852, and again from 1858 to 1859. He is best remembered
not for Dougherty, but for the terrible case of State v. Mann, in which he held that it was
not a crime for a master to kill one of his slaves. His opinion asserted no rule of reason in
the master-slave relationship, just as he rejected any such rule for trespass to real

property:

The power of the master must be absolute, to render the submission of the slave
perfect. I most freely confess my sense of the harshness of this proposition, I feel
it as deeply as any man can. And as a principle of moral right, every person in his
retirement must repudiate it. But in the actual condition of things, it must be so.
There is no remedy. This discipline belongs to the state of slavery. They cannot be
disunited, without abrogating at once the rights of the master, and absolving the
slave from his subjection. It constitutes the curse of slavery to both the bond and
free portions of our population. But it is inherent in the relation of master and
slave.
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State v. Mann, 13 N.C. 263, 266-67 (1829). Suffice it to say, American law did not allow
tort actions by a slave against the master. Injuries to slaves who had been hired out by
their owners produced a substantial body of tort law in the American South as a
subcategory of the law of slavery. The plaintiffs in such cases, of course, were the owners,
not the injured slaves. See THOMAS MORRIS, SOUTHERN SLAVERY AND THE LAW, 1619-
1860 (1996).

3. Intangible trespass. Traditionally, trespass actions were limited to physical intrusions.
In Michigan, for example, dust, noise, and vibrations crossing from the defendant’s
mining activities onto a plaintiff’s property do not constitute a trespass. See Adams v.
Cleveland-Cliffs Iron Co., 602 N.W.2d 215 (Mich. App. 1999). In other jurisdictions,
courts have allowed that such intangible crossings over a property line may produce
liability for trespass. But even in these jurisdictions, there is a significant difference
between intangible trespass and tangible trespass. The former only creates liability in tort
if accompanied by actual damages. To put it in Judge Ruffin’s terms, there is a rule of
reason for intangible trespasses, and that rule of reason provides that trespasses without
injury are not actionable as trespasses. (Many such cases raise questions in the doctrine of
nuisance, which we will turn to in chapter 9.)

Why place this additional requirement on actions for intangible trespass to real
property? In Colorado, in a trespass action brought for sound waves, radiation, and
electromagnetic fields from a public utility, the state Supreme Court held that intangible
trespass actions may succeed “only if an aggrieved party is able to prove physical
damage to the property.” The Court explained:

The requirement that the intangible intrusion be intentional, and that a plaintiff
prove physical damage caused by the intrusion, safeguards against the concern
that allowing trespass claims against intangible intrusions would produce too
much liability. / ] Moreover, a property owner forced to prove damage will be
further limited to seeking redress in cases of serious or substantial invasions. The
difficulty in proving a connection between a minor damage and an intangible
intrusion is too great to support mass litigiousness on the part of pestered property
Oowners.

Public Service Co. of Colorado v. Van Wyck, 27 P.3d 377, 390 (Colo. 2001). What about
flashes of light communicated through buried fiber-optic cables? Should these be treated

as trespassing on the property in which the cables are buried? See In re WorldCom, Inc.,
546 F.3d 211, 217-18 (2d Cir. 2008) (Sotomayor, J.).

4. Aerial Trespass. English common law traditionally held that property rights extended
upward to the heavens. In William Blackstone’s words, “Land hath also, in its legal
signification, an indefinite extent, upwards as well as downwards. Cujus est solum, ejus
est usque ad coelom, is the maxim of the law, upwards.” 2 WILLIAM BLACKSTONE,
COMMENTARIES *18. The development of the airplane, however, began a decades long
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struggle to determine the relationship between airspace rights and trespass to land, a
struggle that culminated in the 1946 Supreme Court decision in United States v. Causby.
Justice William O. Douglas’s opinion for the Court held that the ad coelom doctrine “has
no place in the modern world.” United States v. Causby, 328 U.S. 256, 260-261 (1946).
The court held a landowner “owns at least as much of the space above the ground as he
can occupy or use in connection with the land.” Id. at 264. See generally STUART
BANNER, WHO OWNS THE SKY?: THE STRUGGLE TO CONTROL AIRSPACE FROM THE
WRIGHT BROTHERS ON (2008).

Judicial approaches to airspace property determinations ran alongside legislative
and regulatory attempts to establish boundaries between private and public airspace. The
1938 Civil Aeronautics Act provided “a public right of freedom of transit in air
commerce through the navigable air space of the United States.” Civil Aeronautics Act of
1938, Pub. L. No. 75-706 § 3, 52 Stat. 973, 980. The Federal Aviation Agency (FAA), in
turn, defines navigable airspace by reference to the minimum safe operating altitudes of
various aircraft. See 14 C.F.R. § 91.119 (2002).

But what about unmanned aircraft systems, commonly called drones? The FAA
currently does not provide minimum safe operating altitudes for drones, so there is no
clear regulatory standard for where navigable air space ends and private property begins.
ALISSA M. DOLAN & RICHARD M. THOMPSON II, CONG. RESEARCH SERV., R42940,
INTEGRATION OF DRONES INTO DOMESTIC AIRSPACE: SELECTED LEGAL ISSUES, (2013)
available at http://fas.org/sgp/crs/natsec/R42940.pdf. This may change in the future. In
2012 Congress instructed the FAA to “develop a comprehensive plan to safely accelerate
the integration of civil unmanned aircraft systems into the national airspace system.” See
FAA Modernization and Reform Act of 2012, Pub. L. No. 112-95, § 332(a)(1), 126 Stat.
11, 73. The law included a requirement to “define the acceptable standards for operation.”
Id. at § 332(a)(2)(A)(1). The integration is mandated “as soon as practicable, but not later
than September 30, 2015.” Id. at § 332(a)(3). The FAA could potentially determine that
navigable airspace for drones extends all the way to the ground.

If the FAA were to allow drones substantial freedom to navigate the air close to
ground level, could such a determination amount to a Fifth Amendment taking of private
property? See Troy A. Rule, Airspace and the Takings Clause, 90 WASH. U. L. REV. 421
(2013).

2. Trespass to Chattels

Traditionally, reported cases of trespass to chattels have been few and far between
and of relatively little legal significance, at least in the grand scheme of things. Typical
cases of trespass to chattels in the traditional sense include Jones v. Boswell, 250 S.W.3d
140 (Tex. App. 2008), in which the court found that an action of trespass to chattels
would lie where the defendant who repaired the plaintiffs’ bulldozer refused to return the
bulldozer before he received payment for his services, or Kirschbaum v. McLaurin
Parking Co., 188 N.C. App. 782, 656 S.E.2d 683 (2008), in which a court held that the
defendant was not liable for trespass to chattels when it placed a “boot” (an
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immobilization device that attaches to, and restricts the movement of, the wheel of a
vehicle) on the defendant’s car while the defendant was illegally parked in a private lot.

Common law jurisdictions typically hold that a person is liable for trespass to
chattels only if her interference with the chattel either causes dispossession or causes
injury to the possessor. See, e.g, RESTATEMENT (SECOND) OF TORTS § 218 (1965). In
other words, the common law imposes the same kind of injury or damage requirement
that appeared in the law of intangible trespasses and in the law of battery, but which is
not typically present in the law of trespass to real property.

Lately, this once sleepy area of the law has generated more excitement. Without
anyone quite anticipating what would take place, the law of trespass to chattels has
become central to a crucial question in the brave new world of digital interactions. What
about trespass in cyberspace?

Intel Corp. v. Hamidi, 71 P.3d 296 (Cal. 2003)

WERDEGAR, J.

Intel Corporation (Intel) maintains an electronic mail system, connected to the
Internet, through which messages between employees and those outside the company can
be sent and received, and permits its employees to make reasonable nonbusiness use of
this system. On six occasions over almost two years, Kourosh Kenneth Hamidi, a former
Intel employee, sent e-mails criticizing Intel’s employment practices to numerous current
employees on Intel’s electronic mail system. Hamidi breached no computer security
barriers in order to communicate with Intel employees. He offered to, and did, remove
from his mailing list any recipient who so wished. [Intel itself sent Hamidi several cease
and desist letters, demanding that he stop sending emails to addresses on its servers, but
Hamidi asserted a right to communicate with willing Intel employees and resumed his
electronic mailings.] Hamidi’s communications to individual Intel employees caused
neither physical damage nor functional disruption to the company’s computers, nor did
they at any time deprive Intel of the use of its computers. The contents of the messages,
however, caused discussion among employees and managers.

On these facts, Intel brought suit, claiming that by communicating with its
employees over the company’s e-mail system Hamidi committed the tort of trespass to
chattels. The trial court granted Intel’s motion for summary judgment and enjoined
Hamidi from any further mailings. [A preliminary injunction had been entered in
November 1998; the permanent injunction followed in June 1999.] A divided Court of
Appeal affirmed.

[W]e conclude that under California law the tort does not encompass, and should
not be extended to encompass, an electronic communication that neither damages the
recipient computer system nor impairs its functioning. Such an electronic communication
does not constitute an actionable trespass to personal property, i.e., the computer system,
because it does not interfere with the possessor’s use or possession of, or any other
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legally protected interest in, the personal property itself. . . .

1. Current California Tort Law

Dubbed by Prosser the “little brother of conversion,” the tort of trespass to
chattels allows recovery for interferences with possession of personal property “not
sufficiently important to be classed as conversion, and so to compel the defendant to pay
the full value of the thing with which he has interfered.” (Prosser & Keeton, Torts (5th
ed.1984) § 14, pp. 85-86.)

Though not amounting to conversion, the defendant’s interference must, to be
actionable, have caused some injury to the chattel or to the plaintiff’s rights in it. Under
California law, trespass to chattels “lies where an intentional interference with the
possession of personal property has proximately caused injury.” (Thrifty-Tel, Inc. v.
Bezenek (1996) [1.) . . .

The Restatement, too, makes clear that some actual injury must have occurred in
order for a trespass to chattels to be actionable. Under section 218 of the Restatement
Second of Torts, dispossession alone, without further damages, is actionable, but other
forms of interference require some additional harm to the personal property or the
possessor’s interests in it. . . . [A]s Prosser explains, modern day trespass to chattels
differs . . . from the action for trespass to land:

.. .. Where the defendant merely interferes without doing any harm—as
where, for example, he merely lays hands upon the plaintiff’s horse, or sits
in his car—there has been a division of opinion among the writers, and a
surprising dearth of authority. By analogy to trespass to land there might
be a technical tort in such a case. . . . Such scanty authority as there is,
however, has considered that the dignitary interest in the inviolability of
chattels, unlike that as to land, is not sufficiently important to require any
greater defense than the privilege of using reasonable force when
necessary to protect them. Accordingly it has been held that nominal
damages will not be awarded, and that in the absence of any actual
damage the action will not lie.”

(Prosser & Keeton, Torts [s. 14, p. 87]) .. ..

Intel suggests that the requirement of actual harm does not apply here because it
sought only injunctive relief, as protection from future injuries. But as Justice Kolkey,
dissenting below, observed, “[t]he fact the relief sought is injunctive does not excuse a
showing of injury, whether actual or threatened.” Indeed, in order to obtain injunctive
relief the plaintiff must ordinarily show that the defendant's wrongful acts threaten to
cause irreparable injuries, ones that cannot be adequately compensated in damages. . . .
[T]o issue an injunction without a showing of likely irreparable injury in an action for
trespass to chattels, in which injury to the personal property or the possessor's interest in
it is an element of the action, would make little legal sense.
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The dispositive issue in this case, therefore, is whether the undisputed facts
demonstrate Hamidi’s actions caused or threatened to cause damage to Intel’s computer
system, or injury to its rights in that personal property, such as to entitle Intel to judgment
as a matter of law.

... Intel contends that, while its computers were not damaged by receiving
Hamidi’s messages, its interest in the “physical condition, quality or value” (Rest.2d
Torts, s. 218 [ ]) of the computers was harmed. We disagree. . . .

In Thrifty-Tel, Inc. v. Bezenek, supra, | ], the California Court of Appeal held that
evidence of automated searching of a telephone carrier’s system for authorization codes
supported a cause of action for trespass to chattels. The defendant’s automated dialing
program “overburdened the [plaintiff’s] system, denying some subscribers access to
phone lines,” showing the requisite injury.

Following Thrifty—Tel, a series of federal district court decisions held that sending
[unsolicited commercial bulk email (“UCE”)] through an [internet service provider’s
(“ISP’s’] equipment may constitute trespass to the ISP’s computer system. . . .

In each of these spamming cases, the plaintiff showed, or was prepared to show,
some interference with the efficient functioning of its computer system. . .. In
[CompuServe, Inc. v. Cyber Promotions, Inc., 962 F. Supp. 1015 (S.D. Ohio, 1997)], the
plaintiff ISP's mail equipment monitor stated that mass UCE mailings, especially from
nonexistent addresses such as those used by the defendant, placed “a tremendous burden”
on the ISP’s equipment, using “disk space and drain[ing] the processing power,” making
those resources unavailable to serve subscribers.

Building on the spamming cases, in particular CompuServe, . . . recent district
court decisions addressed whether unauthorized robotic data collection from a company's
publicly accessible Web site is a trespass on the company's computer system. . . . In the
leading case, [eBay, Inc. v. Bidder’s Edge, Inc., 100 F. Supp. 2d 1058 (N.D. Cal. 2000)],
the defendant Bidder’s Edge operating an auction aggregation site, accessed the eBay
Web site about 100,000 times per day, accounting for between 1 and 2 percent of the
information requests received by eBay and a slightly smaller percentage of the data
transferred by eBay. The district court rejected eBay’s claim that it was entitled to
injunctive relief because of the defendant’s unauthorized presence alone, or because of
the incremental cost the defendant had imposed on operation of the eBay site, but found
sufficient proof of threatened harm in the potential for others to imitate the defendant’s
activity . . ..

That Intel does not claim the type of functional impact that spammers and robots
have been alleged to cause is not surprising in light of the differences between Hamidi's
activities and those of a commercial enterprise that uses sheer quantity of messages as its
communications strategy. Though Hamidi sent thousands of copies of the same message
on six occasions over 21 months, that number is minuscule compared to the amounts of
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mail sent by commercial operations. . . .

In addition to impairment of system functionality, CompuServe and its progeny
also refer to the ISP's loss of business reputation and customer goodwill, resulting from
the inconvenience and cost that spam causes to its members, as harm to the ISP's legally
protected interests in its personal property. Intel argues that its own interest in employee
productivity, assertedly disrupted by Hamidi’s messages, is a comparable protected
interest in its computer system. We disagree.

.. .. Intel’s workers . . . were allegedly distracted from their work not because of
the frequency or quantity of Hamidi’s messages, but because of assertions and opinions
the messages conveyed. Intel’s complaint is thus about the contents of the messages
rather than the functioning of the company’s e-mail system. . . . Intel’s position represents
a further extension of the trespass to chattels tort, fictionally recharacterizing the
allegedly injurious effect of a communication’s contents on recipients as an impairment
to the device which transmitted the message.

This theory of “impairment by content” (Burk, The Trouble with Trespass . . ., 4 J.
Small & Emerging Bus.L. at p. 37) threatens to stretch trespass law to cover injuries far
afield from the harms to possession the tort evolved to protect. . . .

Nor may Intel appropriately assert a property interest in its employees’ time. “The
Restatement test clearly speaks in the first instance to the impairment of the chattel. . . .
But employees are not chattels (at least not in the legal sense of the term).” (Burk, 7he
Trouble with Trespass, supra, 4 J. Small & Emerging Bus.L. at p. 36.)

II. Proposed Extension of California Tort Law

Writing on behalf of several industry groups appearing as amici curiae, Professor
Richard A. Epstein of the University of Chicago urges us to excuse the required showing
of injury to personal property in cases of unauthorized electronic contact between
computers, “extending the rules of trespass to real property to all interactive Web sites
and servers.” The court is thus urged to recognize, for owners of a particular species of
personal property, computer servers, the same interest in inviolability as is generally
accorded a possessor of land. In effect, Professor Epstein suggests that a company’s
server should be its castle, upon which any unauthorized intrusion, however harmless, is
a trespass.

Epstein’s argument derives, in part, from the familiar metaphor of the Internet as
a physical space, reflected in much of the language that has been used to describe it:
“cyberspace,” “the information superhighway,” e-mail “addresses,” and the like. Of
course, the Internet is also frequently called simply the “Net,” a term, Hamidi points out,
“evoking a fisherman’s chattel.” A major component of the Internet is the World Wide
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“Web,” a descriptive term suggesting neither personal nor real property, and “cyberspace”
itself has come to be known by the oxymoronic phrase “virtual reality,” which would
suggest that any real property “located” in “cyberspace” must be “virtually real” property.
Metaphor is a two-edged sword.

Indeed, the metaphorical application of real property rules would not, by itself,
transform a physically harmless electronic intrusion on a computer server into a trespass.
That is because, under California law, intangible intrusions on land, including
electromagnetic transmissions, are not actionable as trespasses (though they may be as
nuisances) unless they cause physical damage to the real property. (San Diego Gas &
Electric Co. v. Superior Court (1996) 13 Cal.4th 893, 936-937, 55 Cal.Rptr.2d 724, 920
P.2d 669.) Since Intel does not claim Hamidi’s electronically transmitted messages
physically damaged its servers, it could not prove a trespass to land even were we to treat
the computers as a type of real property. Some further extension of the conceit would be
required, under which the electronic signals Hamidi sent would be recast as tangible
intruders, perhaps as tiny messengers rushing through the “hallways” of Intel’s computers
and bursting out of employees’ computers to read them Hamidi’s missives. But such
fictions promise more confusion than clarity in the law. . . .

The plain fact is that computers, even those making up the Internet, are—like
such older communications equipment as telephones and fax machines—personal
property, not realty. Professor Epstein observes that “[a]lthough servers may be moved in
real space, they cannot be moved in cyberspace,” because an Internet server must, to be
useful, be accessible at a known address. But the same is true of the telephone: to be
useful for incoming communication, the telephone must remain constantly linked to the
same number (or, when the number is changed, the system must include some forwarding
or notification capability, a qualification that also applies to computer addresses). Does
this suggest that an unwelcome message delivered through a telephone or fax machine
should be viewed as a trespass to a type of real property? We think not: As already
discussed, the contents of a telephone communication may cause a variety of injuries and
may be the basis for a variety of tort actions (e.g., defamation, intentional infliction of
emotional distress, invasion of privacy), but the injuries are not to an interest in property,
much less real property, and the appropriate tort is not trespass.

More substantively, Professor Epstein argues that a rule of computer server
inviolability will, through the formation or extension of a market in computer-to-
computer access, create “the right social result.” In most circumstances, he predicts,
companies with computers on the Internet will continue to authorize transmission of
information through e-mail, Web site searching, and page linking because they benefit by
that open access. When a Web site owner does deny access to a particular sending,
searching, or linking computer, a system of “simple one-on-one negotiations” will arise
to provide the necessary individual licenses.

Other scholars are less optimistic about such a complete propertization of the

Internet. Professor Mark Lemley . . . writing on behalf of an amici curiae group of
professors of intellectual property and computer law, observes that under a property rule
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of server inviolability, “each of the hundreds of millions of [Internet] users must get
permission in advance from anyone with whom they want to communicate and anyone
who owns a server through which their message may travel.” The consequence for e-mail
could be a substantial reduction in the freedom of electronic communication, as the
owner of each computer through which an electronic message passes could impose its
own limitations on message content or source. . . .

... A leading scholar of internet law and policy, Professor Lawrence Lessig. . .,
has criticized Professor Epstein’s theory of the computer server as quasi-real property . . .
on the ground that it ignores the costs to society in the loss of network benefits: “eBay
benefits greatly from a network that is open and where access is free. It is this general
feature of the Net that makes the Net so valuable to users and a source of great innovation.
And to the extent that individual sites begin to impose their own rules of exclusion, the
value of the network as a network declines. If machines must negotiate before entering
any individual site, then the costs of using the network climb.” (Lessig, The Future of
Ideas: The Fate of the Commons in a Connected World (2001) p. 171) .. ..

We discuss this debate among the amici curiae and academic writers only to note
its existence and contours, not to attempt its resolution. Creating an absolute property
right to exclude undesired communications from one’s e-mail and Web servers might
help force spammers to internalize the costs they impose on ISP’s and their customers.
But such a property rule might also create substantial new costs, to e-mail and e-
commerce users and to society generally, in lost ease and openness of communication
and in lost network benefits. In light of the unresolved controversy, we would be acting
rashly to adopt a rule treating computer servers as real property for purposes of trespass
law. . ..

III. Constitutional Considerations

[The Court’s opinion declined to reach possible First Amendment claims on both
sides, but it did observe that injunctions barring communications “must comply with First
Amendment limits.” The majority strongly suggested that Hamidi’s emails were the
modern-day equivalent of protected speech, asserting that Hamidi “no more invaded
Intel's property than does a protester holding a sign or shouting through a bullhorn
outside corporate headquarters, posting a letter through the mail, or telephoning to
complain of a corporate practice.” And the majority dismissed Intel’s own constitutional
claims of a “right not to listen” on the grounds that the actual recipients of the emails was
not Intel but its individual employees. ]

Dissenting Opinion of BROWN, J.
... . Intel has invested millions of dollars to develop and maintain a computer

system. It did this not to act as a public forum but to enhance the productivity of its
employees. . . . The time required to review and delete Hamidi’s messages diverted
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employees from productive tasks and undermined the utility of the computer system. . . .

Hamidi concedes Intel’s legal entitlement to block the unwanted messages. The
problem is that although Intel has resorted to the cyberspace version of reasonable force,
it has so far been unsuccessful in determining how to resist the unwanted use of its
system. Thus, while Intel has the legal right to exclude Hamidi from its system, it does
not have the physical ability. It may forbid Hamidi’s use, but it cannot prevent it.

To the majority, Hamidi’s ability to outwit Intel’s cyber defenses justifies denial
of Intel’s claim to exclusive use of its property. Under this reasoning, it is not right but
might that determines the extent of a party’s possessory interest. Although the world
often works this way, the legal system should not. . . .

Dissenting Opinion by MOSK, J.

... .The majority fail to distinguish open communication in the public “commons”
of the Internet from unauthorized intermeddling on a private, proprietary intranet. Hamidi
is not communicating in the equivalent of a town square or of an unsolicited “junk”
mailing through the United States Postal Service. His action, in crossing from the public
Internet into a private intranet, is more like intruding into a private office mailroom,
commandeering the mail cart, and dropping off unwanted broadsides on 30,000 desks.
Because Intel’s security measures have been circumvented by Hamidi, the majority leave
Intel, which has exercised all reasonable self-help efforts, with no recourse unless he
causes a malfunction or systems “crash.” . . .

Intel correctly expects protection from an intruder who misuses its proprietary
system, its nonpublic directories, and its supposedly controlled connection to the Internet
to achieve his bulk mailing objectives—incidentally, without even having to pay postage.

Notes

1. Thrifty-Tel. v. Bezenek (1996). Thrifty-Tel was one of the first cases to apply trespass
to chattels principles to electronic communication. Thrifty-Tel., a long-distance telephone
company sued the parents of minors who used computers to crack the company’s
authorization codes, and to make long-distance calls without paying. In holding that
trespass to chattels “lies where an intentional interference with the possession of personal
property has proximately caused injury,” the Thrifty-Tel court found that the defendants’
hacking substantially interfered with Thrifty-Tel.’s operations, sufficiently to give rise to
a common law trespass to chattels cause of action. Thrifty-Tel, 54 Cal. Rptr. 2d at 473.

Around the same time, CompuServe Inc., an early internet service provider,
brought an action against Cyber Promotions Inc. for sending CompuServe users
unsolicited advertisements through CompuServe’s servers. The court in CompuServe Inc.
v. Cyber Promotions, Inc., 962 F. Supp. 1015, 1022 (S.D. Ohio 1997) found that
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defendants were guilty of trespass to chattels because “multitudinous electronic mailings
demand the disk space and drain the processing power of plaintiff's computer equipment,”
and because the defendants’ actions caused customers to complain, resulting in a loss of
good will toward CompuServe.

In Ticketmaster Corp. v. Tickets.com Inc., 2000 WL 525390 (C.D. Cal. Mar. 27,
2000), Ticketmaster filed suit against Tickets.com for their practice of providing
hyperlinks to Ticketmaster.com, and for copying event information from Ticketmaster’s
webpage and placing it on the Tickets.com web page. The court found that providing a
hyperlink to, and copying purely factual information from, a publicly available website
did not (absent more) establish a claim of trespass.

A few months after the Ticketmaster decision, a federal judge in the Northern
District of California held that the gathering of publicly accessible auction information
from eBay.com by an auction services firm called Bidder’s Edge constituted a trespass to
chattels. Bidder’s Edge used electronic “spiders” to crawl through bidding information on
eBay and other auction sites and used the information it collected to allow its customers
to compare goods and prices across bidding websites. Does it matter that eBay’s database
was publicly accessible, or that it posted a notice purporting to forbid the use of
information collecting spiders? Part of the threat to eBay was that Bidder’s Edge allowed
users to access the eBay site without encountering eBay’s advertising. Note that eBay
said that it was willing to sell Bidder’s Edge a license to collect the information for a
charge. See eBay, Inc. v. Bidder's Edge, Inc., 100 F. Supp. 2d 1058 (N.D. Cal. 2000).

2. The Property Analogy? Did the Hamidi court err in grounding its ruling in trespass to
chattels principles? For an argument that property analogies (either chattel or real)
wrongly govern virtual space, see Shyamkrishna Balganesh, Common Law Property
Metaphors on the Internet: The Real Problem with the Doctrine of Cyber Trespass, 12
MicH. TELECOMM. TECH. L. REV. 265 (2006). Richard Epstein, in contrast, has argued
that the Hamidi ruling’s refusal to adopt the real property analogy deprives internet users
of much needed civil protection when self-help remedies for excluding cyber trespassers
fail. See Richard A. Epstein, Intel Corp. v. Hamidi: The Role of Self-help in Cyberspace?,
1 J.L. EcoN. & PoL’Y 147 (2005) for an extended critique of Intel Corp. v. Hamidi. For
an argument that courts should chart a middle path requiring that plaintiffs show
sufficient recourse to self-help measures as a condition for awarding civil relief, see
Catherine M. Sharkey, Trespass Torts and Self-Help for an Electronic Age, 44 TULSA L.
REV. 677 (2008). Why not simply adopt a narrowly-tailored opt-out regime that would
allow harmless cyber interaction unless and until a party has been asked specifically to
cease and desist?

How far can trespass principles be applied? Consider the case of U.S. v. Jones,
132 S. Ct. 945 (2012), where police placed a GPS tracking device on the defendant’s
vehicle without a warrant. The Government introduced aggregated GPS data at trial that
connected Jones (the defendant) with a cocaine stash house. Delivering the opinion of the
Court, Justice Antonin Scalia reasoned that the question of whether placing the device on
the plaintiff’s vehicle amounted to a constitutionally regulated search and seizure turned
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on whether the government’s action would have constituted a trespass at common law.
Justice Sonia Sotomayor concurred, but worried that “[i]n cases of electronic or other
novel modes of surveillance that do not depend upon a physical invasion on property, the
majority opinion's trespassory test may provide little guidance.” 132 S. Ct. at 955. Did
placing the GPS device on the defendant’s personal property constitute a common law
trespass if it caused no damage to the property?

3. Anti-spamming legislation. Although the California Supreme Court declined to
censure Mr. Hamidi’s emailing in Intel Corp. v. Hamidi, Congress and many state
legislatures have passed anti-spamming laws. In 2003, Congress passed the Controlling
the Assault of Non-Solicited Pornography and Marketing (or CAN-SPAM) Act. Broadly,
the act protects against fraud, and misleading commercial emails. CAN-SPAM also
requires that commercial senders allow email recipients to opt out of receiving future
messages and establishes a national “Do-Not-Email” registry on which they can do so.
See 15 U.S.C.A §§ 7701-13. Many states, including California, have passed state anti-
spam statutes as well, though CAN-SPAM has preempted much of the content of the
state statutes. Interestingly, in recent years private email distributers have begun adding
additional safeguards for consumer privacy beyond those required by CAN-SPAM and
its state analogues. The widely-used digital distribution and marketing firm MailChimp,
for example, includes in its terms of use a commitment that their users “won’t send
Spam!” MailChimp reserves the right to enforce this provision by dropping clients who
violate it. Terms of Use, MAILCHIMP.COM, http://mailchimp.com/legal/terms/ (last visited
Apr. 8,2014). Does MailChimp’s policy suggest that some combination of market
reputation on the part of distributors and self-help by potential recipients would evolve
toward protections against spamming regardless of what the law does?

4. Property formalism? Now that we have some sense of the differences between
trespass to real property (Dougherty) and trespass to personal property (Hamidi), it is
important to observe that sometimes the difference between the two formal categories of
property — and thus the difference between the two trespass causes of action — can be
difficult to discern. Consider Blondell v. Consolidated Gas Co., where the plaintiff
natural gas supplier sued defendants for attaching a device known as a “governor” to the
plaintiff’s meters, pipes, and connections inside the buildings of the plaintiffs’ customers
for the purpose of reducing gas consumption by the customers. Defendants replied by
denying that their governors caused any damage to the plaintiff’s meters, pipes, and
connections. The meters, pipes, and connections belonged to the plaintiff; they were not
fixtures on the real property (the buildings) of the customers. Nonetheless, the court
applied the trespass standard as if the property in question was real rather than personal:

The meter is a device for measuring the consumption of gas, which the
law requires to be used by the plaintiff as a part of its system, while the
governor which the defendants claim the right to affix thereto is a device
designed for the purpose of regulating the pressure of the gas after it
passes through the meter. Now, it seems to us that the large mass of
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testimony contained in the record, showing on the one hand that the
affixing of the governor was, and on the other hand that it was not,
injurious to the meter and its connections, is entirely beside the question;
for, whether the alleged acts were or were not productive of injury, they
were, in the eye of the law, trespasses, if, as we have said, the meters are
the plaintiff's property.

43 A. 817, 819 (Md. 1908). Is the property at issue in Blondell real or personal? What is
at stake in deciding one way or the other?

B. Defenses to Trespass
1. Self-Defense
Courvoisier v. Raymond, 47 P. 284 (Colo. 1896)

HAYT, C.J. Itis admitted, or proven beyond controversy, that appellee received a
gunshot wound at the hands of the appellant at the time and place designated in the
complaint, and that, as the result of such wound, the appellee was seriously injured. It is
further shown that the shooting occurred under the following circumstances: That Mr.
Courvoisier, on the night in question, was asleep in his bed, in the second story of a brick
building, situate at the corner of South Broadway and Dakota streets, in South Denver;
that he occupied a portion of the lower floor of this building as a jewelry store. He was
aroused from his bed, shortly after midnight, by parties shaking or trying to open the door
of the jewelry store. These parties, when asked by him as to what they wanted, insisted
upon being admitted, and, upon his refusal to comply with this request, they used profane
and abusive epithets towards him. Being unable to gain admission, they broke some signs
upon the front of the building, and then entered the building by another entrance, and,
passing upstairs, commenced knocking upon the door of a room where defendant's sister
was sleeping. Courvoisier partly dressed himself, and, taking his revolver, went upstairs,
and expelled the intruders from the building. In doing this he passed downstairs, and out
on the sidewalk, as far as the entrance to his store, which was at the corner of the building.
The parties expelled from the building, upon reaching the rear of the store, were joined
by two or three others. In order to frighten these parties away, the defendant fired a shot
in the air; but, instead of retreating, they passed around to the street in front, throwing
stones and brickbats at the defendant, whereupon he fired a second, and perhaps a third,
shot. The first shot fired attracted the attention of plaintiff, Raymond, and two deputy
sheriffs, who were at the tramway depot across the street. These officers started towards
Mr. Courvoisier, who still continued to shoot; but two of them stopped, when they
reached the men in the street, for the purpose of arresting them, Mr. Raymond alone
proceeding towards the defendant, calling out to him that he was an officer, and to stop
shooting. Although the night was dark, the street was well lighted by electricity, and,
when the officer approached him, defendant shaded his eyes, and, taking deliberate aim,
fired, causing the injury complained of. The plaintiff's theory of the case is that he was a
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duly-authorized police officer, and in the discharge of his duties at the time; that the
defendant was committing a breach of the peace; and that the defendant, knowing him to
be a police officer, recklessly fired the shot in question. The defendant claims that the
plaintiff was approaching him at the time in a threatening attitude, and that the
surrounding circumstances were such as to cause a reasonable man to believe that his life
was in danger, and that it was necessary to shoot in self defense, and that defendant did
so believe at the time of firing the shot. . . .

The next error assigned relates to the instructions given by the court to the jury,
and to those requested by the defendant and refused by the court. The second instruction
given by the court was clearly erroneous. The instruction is as follows: ‘The court
instructs you that if you believe, from the evidence, that, at the time the defendant shot
the plaintiff, the plaintiff was not assaulting the defendant, then your verdict should be for
the plaintiff.” The vice of this instruction is that it excluded from the jury a full
consideration of the justification claimed by the defendant. The evidence for the plaintiff
tends to show that the shooting, if not malicious, was wanton and reckless; but the
evidence for the defendant tends to show that the circumstances surrounding him at the
time of the shooting were such as to lead a reasonable man to believe that his life was in
danger, or that he was in danger of receiving great bodily harm at the hands of the
plaintiff, and the defendant testified that he did so believe. He swears that his house was
invaded, shortly after midnight, by two men, whom he supposed to be burglars; that,
when ejected, they were joined on the outside by three or four others; that the crowd so
formed assaulted him with stones and other missiles, when, to frighten them away, he
shot into the air; that, instead of going away, some one approached him from the
direction of the crowd; that he supposed this person to be one of the rioters, and did not
ascertain that it was the plaintiff until after the shooting. He says that he had had no
previous acquaintance with plaintiff; that he did not know that he was a police officer, or
that there were any police officers in the town of South Denver; that he heard nothing
said at the time, by the plaintiff or any one else, that caused him to think the plaintiff was
an officer; that his eyesight was greatly impaired, so that he was obliged to use glasses;
and that he was without glasses at the time of the shooting, and for this reason could not
see distinctly. He then adds: “I saw a man come away from the bunch of men, and come
up towards me, and as I looked around I saw this man put his hand to his hip pocket. I
didn't think I had time to jump aside, and therefore turned around and fired at him. I had
no doubts but it was somebody that had come to rob me, because, some weeks before, Mr.
Wilson's store was robbed. It is next door to mine.”

By this evidence two phases of the transaction are presented for consideration:
First. Was the plaintiff assaulting the defendant at the time plaintiff was shot? Second. If
not, was there sufficient evidence of justification for the consideration of the jury? The
first question was properly submitted, but the second was excluded by the instruction
under review. The defendant's justification did not rest entirely upon the proof of assault
by the plaintiff. A riot was in progress, and the defendant swears that he was attacked
with missiles, hit with stones, brickbats, etc.; that he shot plaintiff, supposing him to be
one of the rioters. We must assume these facts as established in reviewing the instruction,
as we cannot say that the jury might have found had this evidence been submitted to them
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under a proper charge. By the second instruction, the conduct of those who started the
fracas was eliminated from the consideration of the jury. If the jury believed, from the
evidence, that the defendant would have been justified in shooting one of the rioters, had
such person advanced towards him, as did the plaintiff, then it became important to
determine whether the defendant mistook plaintiff for one of the rioters; and, if such a
mistake was in fact made, was it excusable, in the light of all the circumstances leading
up to and surrounding the commission of the act? If these issues had been resolved by the
jury in favor of the defendant, he would have been entitled to a judgment. Morris v. Platt,
32 Conn. 75; Patten v. People, 18 Mich. 318; Kent v. Cole, 84 Mich. 579, 48 N. W. 168;
Higgins v. Minaghan, 76 Wis. 298, 45 N. W. 127. The opinion the first of the cases above
cited contains an exhaustive review of the authorities, and is very instructive. The action
was for damages resulting from a pistol-shot wound. The defendant justified under the
plea of self-defense. The proof for the plaintiff tended to show that he was a mere
bystander at a riot, when he received a shot aimed at another; and the court held that, if
the defendant was justified in firing the shot at his antagonist, he was not liable to the
plaintiff, for the reason that the act of shooting was lawful under the circumstances.
Where a defendant, in a civil action like the one before us, attempts to justify on a plea of
necessary self-defense, he must satisfy the jury, not only that he acted honestly in using
force, but that his fears were reasonable under the circumstances, and also as to the
reasonableness of the means made use of. In this case, perhaps, the verdict would not
have been different, had the jury been properly instructed; but it might have been, and
therefore the judgment must be reversed.

Notes

1. Reasonable errors in self-defense. Why should innocent third parties bear the costs of
another person’s mistaken self-defense? Since at least Morris v. Platt, discussed in the
Courvoisier opinion, American courts have adopted the view that a defendant may not be
held liable for injuries caused by mistaken self-defense, so long as the mistake was
reasonable. Other legal systems, however, have allowed injured persons to hold
defendants liable under these circumstances, allocating mistake costs to the mistaken self-
defender himself. The Roman law rule, for example, provided that:

Those who do damage because they cannot otherwise defend themselves
are blameless; for all laws and all legal systems allow one to use force to
defend oneself against violence. But if in order to defend myself I throw a
stone at my attacker and I hit not him but a passerby I shall be liable under
the lex Aquilia; for it is permitted only to use force against an attacker

1 THEODOR MOMMSEN & ALAN WATSON EDS., THE DIGEST OF JUSTINIAN 9.2.45.4, at p.
292 (1985). Today’s German law adopts a similar approach. See RAYMOND YOUNGS,
ENGLISH, FRENCH & GERMAN COMPARATIVE LAW 472-73 (2d ed. 2007). The French
adopt the Courvoisier approach. Jean Limpens, Robert M. Kruithof & Anne
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Meinertzhagen-Limpens, Liability for One’s Own Act, in 11 INTERNATIONAL
ENCYCLOPEDIA OF COMPARATIVE LAW, 2-1, 2-171 (André Tunc ed., 1983).

In the United Kingdom, the House of Lords recently indicated its inclination to
adopt the Roman law rule of strict liability for mistaken self-defense, regardless of
whether the defendant’s beliefs and actions were reasonable under the circumstances. A
majority of the Lords of Appeal in the case affirmed their agreement with the opinion of
Lord Scott, who asserted that the correct principle would be that “in order to establish the
relevant necessity the defendant must establish that there was in fact an imminent and
real risk of attack.” Ashley v. Chief Constable of Sussex Police, [2008] UKHL 25,1 A.C.
962, para. 16-19. Because the issue was not squarely posed, the Lords of Appeal did not
decide the issue definitively.

On the other hand, the criminal law — and at least one U.S. jurisdiction’s tort law
— adopts a standard for self-defense that substantially vindicates a defendant whether her
belief in the necessity of self-defense is reasonable or not. Under this approach, so long
as the defendant has a subjectively authentic belief in the threat of an attack, she is
privileged to respond with appropriate force without risking prosecution for any crime for
which intent is a requirement. (She may nonetheless be liable for those crimes for which
proof of recklessness is sufficient.) See Moor v. Licciardello, 463 A.2d 268, 270-71 (Del.
1983).

Which is the better approach? The American one? The Roman law rule, which
now seems likely to become the British rule as well? Or the criminal law standard? Why
does the criminal law approach differ from the usual common law rule for civil liability?

2. Reasonable escalation. Defense of one’s self privileges a person to use reasonable
force to defend himself against an unprivileged act, or the threat of an imminent
unprivileged act, by another that the person reasonably believes will cause him harm. A
key limit here is that the force used in self-defense must be “reasonable.”

In Martin v. Yeoham, 419 S.W.2d 937 (Mo. App. 1967), for example, the court
held that a defendant’s apprehension of bodily harm alone would not have justified the
use of deadly force; only apprehension of “imminent danger of death or great bodily
harm” would have warranted the use of a firearm in defense against the perceived threat.
The basic test is whether the defendant’s use of force was necessary given all the
attendant facts and circumstances. As the Connecticut Supreme Court put it, “The
permissible degree of force used in self-defense depends on that which is necessary,

under all the circumstances, to prevent an impending injury.” Hanauer v. Coscia, 244
A.2d 611, 614 (Conn. 1968).

In English law, and according to the Restatement authors, the necessity standard,
properly understood, includes an obligation to retreat before using deadly force if retreat
is possible. See Restatement (Second) of Torts § 63 (1965). This is the doctrine known
as the “retreat to the wall” rule. A number of American states, however, follow the so-
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called “true man” or “stand your ground” rule, which allows the use of deadly force in
response to imminent danger of death or great bodily harm, even when the alternative of
retreat exists. E.g., Boykin v. People, 45 P. 419 (Colo. 1896). Some states have even
extended the stand-your-ground approach to allow deadly force in self-defense without
an obligation to make an available retreat by a person who is himself a trespasser at the
time. E.g., People v. Toler, 9 P.3d 341 (Colo. 2000). The Restatement authors, by
contrast, insist that such a duty to retreat will sometimes require that a person surrender
certain privileges to an attacker, or comply with certain demands by an attacker, if doing
so offers an alternative to the use of deadly force. See Restatement (Second) of Torts §
65 (1965). On the other hand, virtually all authorities agree when a person is at her
dwelling, she is not obliged to retreat before using deadly force. See Beard v. United
States, 158 U.S. 550, 563-64 (1895) (when defendant was at his dwelling he was “not
obliged to retreat . . . but was entitled to stand his ground, and meet any attack made upon
him with a deadly weapon, in such way . . . as . . . he, at the moment, honestly believed,
and had reasonable grounds to believe, were necessary to . . . protect himself from great
bodily injury”).

What are the considerations in favor of the Restatement’s “retreat to the wall”
approach as opposed to the majority “true man” approach? (Note that the doctrinal labels
themselves seem slanted heavily toward the latter, in a clumsily gendered way.) Why
does the Restatement view carve out the home as a special no-retreat-required zone? Is
defending one’s home somehow more worthy of respect than, say, defending one’s
family or one’s business or one’s neighbors?

3. Race and self-defense. “Stand your ground” laws faced renewed public scrutiny after
the death of a seventeen-year-old African-American named Trayvon Martin in Florida in
2012. Martin was walking to a local 7-Eleven to buy skittles and an iced tea when he was
shot to death by a neighborhood watch member named George Zimmerman. In
Zimmerman’s criminal trial, the trial judge instructed the jury that Florida’s 2005 “stand
your ground” law provided that Zimmerman had no duty to retreat before using deadly
force in self-defense as long as he was attacked in a place where he had a lawful right to
be. The jury found Zimmerman not guilty.

Critics argue that one problem with the “stand your ground” principle is the
apparent racial disparity of its impact. Psychological research on implicit bias finds that
in simulation shooting studies, “participants are faster and more accurate when shooting
an armed black man than an armed white man, and faster and more accurate when
responding ‘don’t shoot’ to an unarmed white man than an unarmed black man.” Joshua
Correll et al., Across the Thin Blue Line: Police Officers and Racial Bias in the Decision
to Shoot, 92 Personality & Soc. Psychol. 1007 (2007). The Urban Institute released a
study in 2013 that found “with respect to race, controlling for all other case attributes, the
odds a white-on-black homicide is found justified is 281 percent greater than the odds a
white-on-white homicide is found justified. By contrast, a black-on-white homicide has
barely half the odds of being ruled justifiable relative to white-on-white homicides.”
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John K. Roman, Race, Justifiable Homicide, and Stand Your Ground Laws: Analysis of
FBI Supplementary Homicide Report Data, The Urban Institute (2013).

How should the “reasonableness” standard be applied in view of such racial
disparities?

4. Defense of third parties.

A person is privileged to defend others, too — even strangers. Until the second
half of the twentieth century, most courts held that the privilege of a person to defend
another was no greater than the other’s right to defend himself. A person using force to
defend another thus took the risk that the other was for some reason not privileged to use
force in his own defense. If the other person, for example, was subject to lawful arrest
and confinement, or if the attack on the other person was itself privileged as self-defense
by some third party, it would follow that any use of force in his defense would not be
privileged.

Since the 1960s, the rule has shifted. Today, “one who intervenes in a struggle
between strangers under the mistaken but reasonable belief that he is protecting another
who he assumes is being unlawfully beaten is thereby exonerated from criminal liability”
— and from tort liability, too. People v. Young, 183 N.E.2d 319 (N.Y. 1962).

Which of the two approaches is better? Why do we see a shift from one approach
to the other?

2. Defense of Real Property

Bird v. Holbrook, 130 Eng. Rep. 911 (C.P. 1825)

[Plaintiff was a nineteen-year-old boy who, seeing a young woman giving chase
to a stray pea-hen, climbed the wall of a neighboring garden for the innocent purpose of
retrieving the fowl, which belonged to the young woman’s employer and had flown over
the wall and into the garden. The defendant, who leased the garden, used it to grow
“valuable flower-roots,” including tulips “of the choicest and most expensive description.”
He lived one mile from the garden but sometimes slept with his wife in a summer house
on the garden grounds so as to better protect his tulips. Shortly before the incident at
issue in the case, defendant had been robbed of flowers and roots in the value of about
£20. To prevent further theft, the defendant placed in the garden a spring gun loaded
with gunpowder and buckshot and operated by wires stretching across the garden’s paths
in three or four locations. Defendant posted no notice of the spring gun, and though the
wires were visible from the wall, the defendant conceded that the plaintiff did not see
them. When the defendant told one or two people about the spring gun, he asked them
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not to tell others of its presence in the garden “lest the villain should not be detected.”
One witness testified that he (the witness) had urged the defendant to post a notice of the
gun, but the defendant had answered that “he did not conceive that there was any law to
oblige him to so.” “The Defendant stated to the same person that the garden was very
secure, and that he and his wife were going to sleep in the summer-house in a few days.”
Plaintiff climbed the garden wall, which was nowhere higher than seven feet, between the
hours of six and seven in the afternoon. “Having called out two or three times to
ascertain whether any person was in the garden and waiting a short space of time without
receiving any answer,” the plaintiff jumped down into the garden and pursued the pea-
hen into a corner near the summer house, where his foot came into contact with one of
the wires close to the spot where the gun was set. The wire triggered the gun, which
discharged a load of swan shot into the plaintiffs’ knee, maiming him. After the case was
tried at the Bristol assizes, plaintiff and defendant consented to enter a verdict for the
plaintiff of £50, to be reserved pending the judgment of the Court of Common Pleas. ]

Merewether Serjt. for the defendant. . . . . The humanity or inhumanity of a
practice, is not a test of its legality . . . . Plaintiff cannot recover for an injury occasioned
to him by his own wrongful act. Commodum ex injuria non oritur [benefits do not arise
out of wrongful acts] and it is equally the principle of our law, that jus ex injuria non
oritur [rights do not arise out of wrongs]. If a man place broken glass on a wall, or spikes
behind a carriage, one who willfully encounters them, and is wounded, even though it
were by night, when he could have no notice, has no claim for compensation. Volenti non
fit injuria [no legally cognizable injury occurs with the consent of the victim]. The
Defendant lawfully places a gun on his own property; he leaves the wires visible; he
builds a high wall, expressly to keep off intruders; and if, under those circumstances, they
are permitted to recover for an injury resulting from their scaling the wall, no man can
protect his property at a distance.

Wilde in reply. . . . No illustration can be drawn from the use of spikes and broken
glass on walls, &c. These are mere preventives, obvious to the sight,-- unless the
trespasser chooses a time of darkness, when no notice could be available,-- mere
preventives, injurious only to the persevering and determined trespasser, who can
calculate at the moment of incurring the danger the amount of suffering he is about to
endure, and who will, consequently, desist from his enterprise whenever the anticipated
advantage is outweighed by the pain which he must endure to obtain it.

BEST, C.J. ... It has been argued that the law does not compel every line of
conduct which humanity or religion may require; but there is no act which Christianity
forbids, that the law will not reach: if it were otherwise, Christianity would not be, as It
has always been held to be, part of the law of England. I am, therefore, clearly of opinion
that he who sets spring guns, without giving notice, is guilty of an inhuman act and that,
if injurious consequences ensue, he is liable to yield redress to the sufferer. But this case
stands on grounds distinct from any that have preceded it. In general, spring guns have
been set for the purpose of deterring; the Defendant placed his for the express purpose of
doing injury; for, when called on to give notice, he said, “If I give notice, I shall not catch
him.” He intended, therefore, that the gun should be discharged, and that the contents

63



2. Intentional Harms

should be lodged in the body of his victim, for he could not be caught in any other way.
On these principles the action is clearly maintainable, and particularly on the latter
ground. . .. As to the case of Brock v. Copeland, Lord Kenyon proceeded on the ground
that the Defendant had a right to keep a dog for the preservation of his house, and the
Plaintiff, who was his foreman, knew where the dog was stationed. The case of the
furious bull is altogether different; for if a man places such an animal where there is a
public footpath, he interferes with the rights of the public. What would be the
determination of the court if the bull were placed in a field where there is no footpath, we
need not now decide; but it may be observed, that he must be placed somewhere, and is
kept, not for mischief, but to renew his species; while the gun in the present case was
placed purely for mischief. . . .

... . But we want no authority in a case like the present; we put it on the principle
that it is inhuman to catch a man by means which may maim him or endanger his life,
and, as far as human means can go, it is the object of English law to uphold humanity and
the sanctions of religion. It would be, indeed, a subject of regret, if a party were not liable
in damages, who, instead of giving notice of the employment of a destructive engine, or
removing it, at least, during the day, expressed a resolution to withhold notice, lest, by
affording it, he should fail to entrap his victim.

BURROUGH, J. The common understanding of mankind shews, that notice ought to
be given when these means of protection are resorted to; and it was formerly the practice
upon such occasions to give public notice in market towns. But the present case is of a
worse complexion than those which have preceded it; for if the Defendant had proposed
merely to protect his property from thieves, he would have set the spring guns only by
night. The Plaintiff was only a trespasser: if the Defendant had been present he would not
have been authorized even in taking him into custody, and no man can do indirectly that
which he is forbidden to do directly. . . . [N]o notice whatever was given, but the
Defendant artfully abstained from giving it, and he must take the consequences.

Notes

1. Pea-fowls versus tulips. Judge Richard Posner analyzes Bird as presenting a conflict
between two economic activities:

The issue in the case, as an economist would frame it, was the proper
accommodation of two legitimate activities, growing tulips and raising peacocks.
The defendant had a substantial investment in the tulip garden; he lived at a
distance; and the wall had proved ineffective against thieves. In an era of
negligible police protection, a spring gun may have been the most cost-effective
means of protection for the tulips. But since spring guns do not discriminate
between the thief and the innocent trespasser, they deter owners of domestic

64



2. Intentional Harms

animals from pursuing their animals onto other people’s property and so increase
the costs (enclosure costs or straying losses) of keeping animals. The court in
Bird implied an ingenious accommodation: One who set a spring gun must post
notices that he has done so. Then owners of animals will not be reluctant to
pursue their animals onto property not so posted. A notice will be of no avail at
night, but animals are more likely to be secured then and in any event few owners
would chase their straying animals after dark.

POSNER, ECONOMIC ANALYSIS OF LAW 260-61 (8th ed. 2011). If this is the right way to
think about Bird v. Holbrook, what explains the court’s decision to place the obligation to
avoid the conflict between the two activities on the tulip growers rather than on the pea-
fowl farmers? The tulip grower has at least built a wall. Should the plaintiff be able to
sue the pea-fowl farmer for the effects of his failure to keep the pea-fowl contained?

Note Judge Posner’s reference to the negligible police protection of 1820s Great
Britain. We no longer live in such an era — at least not in developed countries. Does this
matter for the analysis? What about technological changes? Should spring guns or other
dangerous traps be allowed even with notice in defense of private property now that
inexpensive digital cameras promise the possibility of constant surveillance?

2. Malicious traps. The use of spring guns and other traps by property owners looking
for an inexpensive way to defend their property — or to wreak private vengeance on
thieves — has not disappeared in the era of modern policing. Such traps raise questions of
both criminal law, which asks whether criminal punishment is appropriate, and tort law,
which asks whether property-owners should be required to compensate for the injuries
their traps cause, or should instead be treated as having engaged in justified self-defense.

Probably the most celebrated (and reviled) instance of the use of spring gun traps
is Katko v. Briney, 183 N.W.2d 657 (Iowa 1971), near the beginning of the late-
twentieth-century crime wave. The issue before the court in Katko was whether an owner
“may protect personal property in an unoccupied boarded-up farm house against
trespassers and thieves by a spring gun capable of inflicting death or serious injury.”
After a series of break-ins to their vacant farmhouse over a ten year period — break-ins
that had resulted in considerable property damage and the theft of household items — Mr.
and Mrs. Briney decided to put a stop to the crimes once and for all. In June 1967 they
supplemented the “no trespass” signs on the property with boards on the windows and
doors and with a spring-loaded shotgun wired to fire when the door to a bedroom was
opened.

In July 1967, a man named Katko entered the home to steal antique glass bottles
and fruit jars he had found on an earlier visit. After loosening a board on the porch
window, Katko entered the house with a companion and began to search it. On opening
the north bedroom door, Katko triggered the shotgun trap set by the defendants. The 20-
gauge spring shotgun fired, striking Katko in the right leg above the ankle; much of his
leg, including part of the tibia, was destroyed. Katko later entered a guilty plea to larceny,
stating that he knew “he had no right to break and enter the house with the intent to steal.”
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The value of the jars and bottles was set at less than $20 in value; Katko was later fined
$50 and paroled during good behavior from his 60-day jail sentence. The legal
consequences for the Brineys were somewhat stiffer; when Katko brought suit for
damages, the trial judge instructed the jury:

You are hereby instructed that one may use reasonable force in the
protection of his property, but such right is subject to the qualification that
one may not use such means of force as will take human life or inflict
great bodily injury. Such is the rule even though the human party is a
trespasser and is in violation of the law himself.

The jury found for Katko and awarded him $20,000 in compensatory damages and an
additional $10,000 in punitive damages. The lowa Supreme Court upheld the verdict and
approved the instruction, 183 N.W.2d 657, notwithstanding widespread protest, an angry
dissent, and a nationwide fundraiser that netted some $10,000 for the Brineys.
Newspapers later reported that the Brineys sold 80 acres of their 120-acre farm in order

to pay the judgment to Katko. When asked several years later whether he had any regrets,
Mr. Briney replied: “There’s one thing I’d do different, though. . .. I"d have aimed that
gun a few feet higher.” Booby Trap Case in lowa Takes New Turn, CHI. TRIBUNE, April
25,1975, p. 1.

Why was the spring shotgun an unjustifiable protection for the Brineys’
farmhouse? Does it matter that the defendants’ home was several miles from the scene?
That neither Mr. Briney nor Mrs. Briney were present on the property at the time of the
break-in? Under what conditions, if any, could the Brineys’ shotgun trap be considered a
reasonable protection of property?

3. Defense of Chattels
Gortarez v. Smitty’s Super Valu, 680 P.2d 807 (Ariz. 1984)
FELDMAN, J.

Ernest Gortarez, age 16, and his cousin, Albert Hernandez, age 18, went to
Smitty’s store on January 2, 1979, around 8:00 p.m. [In the automotive department,
Hernandez selected and bought something known as a “power booster” for $22.00, while
Gortarez picked up a 59-cent vaporizer used to freshen the air in cars. Before leaving the
store, Gortarez changed his mind, left the vaporizer near the check-out stand and left the
store through an unattended check-out aisle. A clerk, not having seen Gortarez put down
the vaporizer,] told the assistant manager and the security guard, Daniel Gibson, that
“[t]hose two guys just ripped us off.” . . .

Gibson and Scott Miller, the assistant manager, along with two other store

employees, then ran out of the store to catch the two young men as they were about to get
inside their car in the parking lot. Miller went to the passenger side to intercept Gortarez,
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while Gibson went for Hernandez, who was about to open the car door on the driver's
side. Gibson said that he identified himself “as an officer” by showing his badge as he ran
up to Hernandez. (Gibson was an off-duty police officer working as a security guard for
Smitty’s.) Gibson told Hernandez: “I believe you have something you did not pay for.”
He then seized Hernandez, put his arms on the car and began searching him. Hernandez
offered no resistance even though Gibson did not ask for the vaporizer, nor say what he
was looking for. In cross-examination, Gibson admitted that Hernandez did nothing to
resist him, and, as Gibson searched him, Hernandez kept repeating that he did not have
anything that he had not paid for.

Meanwhile, on the other side of the car, flanked by Miller, Gortarez saw Gibson
grab Hernandez, push him up against the car, and search him. Gortarez was outraged at
this behavior and used strong language to protest the detention and the search—yelling at
Gibson to leave his cousin alone. According to Gortarez, he thought the men were
looking for the vaporizer because he heard Gibson tell the others to watch out for the
bottle, and to look under the car for the bottle. Gortarez testified that he told the men that
Hernandez did not have the vaporizer—it was in the store. No one had stopped to check
at the counter through which the two exited, where the vaporizer was eventually found in
one of the catch-all baskets at the unattended check-out stand.

Seeing Gibson “rousting” Hernandez, Gortarez came to the defense of his cousin,
ran around the front of the car and pushed Gibson away. Gibson then grabbed Gortarez
and put a choke hold around Gortarez’ neck until he stopped struggling. Both Hernandez
and Gortarez testified that the first time that Gibson identified himself to them was after
he had restrained Gortarez in a choke hold. There was testimony that Gortarez was held
in the choke hold for a period of time even after Gortarez had advised the store
employees that he had left the vaporizer in the store. When a carry-out boy told the store
employees that he had found the vaporizer in a basket at the check-out stand, the two
cousins were released.

Gortarez later required medical treatment for injuries suffered from the choke
hold. Plaintiffs sued Smitty’s and Gibson for false arrest [and] false imprisonment . . . .
The case was tried before a jury. At the close of all the evidence, the court directed a
verdict for the defendants on the false imprisonment and false arrest count[s]. . . . The
court of appeals affirmed, and plaintiffs petition this court for review. . . .

There is a limited privilege for an owner whose property has been wrongfully
taken, while in fresh pursuit, to use reasonable force to recapture a chattel. An important
caveat to this privilege is that the actor must be correct as to the facts which he believes
grant him the privilege, and faces liability for damages resulting from any mistake,
however reasonable. The force privileged must be reasonable under the circumstances,
and not calculated to inflict serious bodily harm. Ordinarily, the use of any force at all
will not be justified until there has been a demand made for the return of the property.

Thus, privileges for misdemeanor arrest traditionally available at common law
recognize no privilege to arrest for ordinary “shoplifting.” Under this rule a shopkeeper
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who believed that a customer was shoplifting was placed in an untenable position. Either
the shopkeeper allowed the suspect to leave the premises, risking the loss of merchandise,
or took the risk of attempting to recapture the chattel by detaining the customer, facing
liability for the wrongful detention if the person had not stolen merchandise.

As Prosser noted, shoplifting is a major problem, causing losses that range into
millions of dollars each year. There have been a number of decisions which permit a
business person for reasonable cause, to detain a customer for investigation. This
privilege, however, is narrow: it is confined to what is reasonably necessary for its
limited purpose, of enabling the defendant to do what is possible on the spot to discover
the facts. . . .

.. .. Arizona has adopted the shopkeeper's privilege by statute, which provides in
pertinent part:

C. A merchant, or his agent or employee, with reasonable cause, may
detain on the premises in a reasonable manner and for a reasonable time
any person suspected of shoplifting ... for questioning or summoning a law
enforcement officer.

D. Reasonable cause is a defense to a civil or criminal action against a
peace officer, merchant or an agent or employee of such merchant for
false arrest, false or unlawful imprisonment or wrongful detention. A.R.S.
§ 13—1805 (emphasis supplied).

.. .. Once reasonable cause is established, there are two further questions
regarding the application of the privilege. We must ask whether the purpose of the
shopkeeper's action was proper (i.e., detention for questioning or summoning a law
enforcement officer). The last question is whether the detention was carried out in a
reasonable manner and for a reasonable length of time. If the answer to any of the three
questions is negative, then the privilege granted by statute is inapplicable and the actions
of the shopkeeper are taken at his peril. . . .

[The court concluded that while it could not say that the shopkeepers lacked
reasonable cause or acted with an improper purpose, neither could it conclude that the
detention was necessarily reasonable under the circumstances:]

There was no request that the two young men remain. No inquiry was made with
regard to whether Hernandez had the vaporizer. Gibson testified that Hernandez gave no
indication of resistance and made no attempt to escape. The possible theft of a 59-cent
item hardly warrants apprehension that the two were armed or dangerous. There was,
arguably, time to make a request to remain before Gibson seized Hernandez and began
searching him. Also, there is no indication that such a request would obviously have been
futile. The evidence adduced probably would have supported a finding that the manner of
detention was unreasonable as a matter of law. At best, there was a question of fact; there
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was no support for the court's presumptive finding that as a matter of law the detention
was performed reasonably.

[T]he court erred in its findings with respect to both the purpose and manner of
detention. This requires reversal and retrial. . . .

Notes

1. The recapture privilege. In Hodegeden v. Hubbard, 18 Vt. 504 (1846), the plaintiff
purchased a stove from defendants in exchange for a promissory note, making assurances
of his creditworthiness. When the defendant-sellers “on the same day, and soon after the
sale” learned of credible reports that the buyer-plaintiff’s assurances were false, and that
he was irresponsible and a poor credit risk, they gave chase and caught up to him on the
road to his home. Plaintiff drew a knife to defend himself, but was overcome by the
defendants, who held him down and recaptured the stove. The court rejected plaintiff’s
suit on the grounds that the defendants were privileged to recapture the stove:

To obtain possession of the property in question no violence to the person
of the plaintiff was necessary, or required, unless from his resistance. It
was not like property carried about the person, as a watch, or money, nor
did it require a number of people to effect the object. The plaintiff had no
lawful possession, nor any right to resist the attempt of the defendants to
regain the property, of which he had unlawfully and fraudulently obtained
the possession.

18 Vt. at 507-08. Critical to the shopkeeper’s privilege is the requirement that the
privilege be exercised (as the Gortarez court opinion indicated) “on the spot” or while in
“fresh pursuit” of the purported shoplifters. What is the function of the “fresh pursuit”
rule?

2. Claims of right. In Kirby v. Foster,22 A. 1111 (R.I. 1891), Foster gave his
bookkeeper, Kirby, a sum of money to be used as wages for other employees. The
plaintiff, acting under the advice of counsel, took from this money the amount due him at
the time, and an additional $50 that Kirby believed to have been wrongly deducted from
his pay by Foster on a previous occasion. Kirby put this sum into his pocket, and
returned the balance to Foster, saying he had received his pay and was going to leave, and
that he did this under advice of counsel. The defendants — Foster and his son — then
seized the plaintiff, and attempted to take the money from him. A struggle ensued, in
which the plaintiff claims to have received injury, which led to his suit. In his opinion,
Judge Stiness rejected the defense that Foster was engaged in a privileged recapture of his
money:

Unquestionably, if one takes another’s property from his possession,
without right and against his will, the owner or person in charge may
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protect his possession, or retake the property, by the use of necessary force.
He is not bound to stand by and submit to wrongful dispossession or
larceny when he can stop it, and he is not guilty of assault, in thus
defending his right, by using force to prevent his property from being
carried away. But this right of defense and recapture involves two

things: First, possession by the owner; and, second, a purely wrongful
taking or conversion, without a claim of right. If one has intrusted his
property to another, who afterwards, honestly, though erroneously, claims
it as his own, the owner has no right to retake it by personal force. If he
has, the actions of replevin and trover in many cases are of little use. The
law does not permit parties to take the settlement of conflicting claims into
their own hands. It gives the right of defense, but not of redress. The
circumstances may be exasperating; the remedy at law may seem to be
inadequate; but still the injured party cannot be arbiter of his own claim.
Public order and the public peace are of greater consequence than a private
right or an occasional hardship. Inadequacy of remedy is of frequent
occurrence, but it cannot find its complement in personal violence.

22 A. 1112. Why does Kirby’s claim of right in the money transform the legal situation
from that of ordinary recapture of chattels?

4. Consent
Mohr v. Williams, 104 N.W. 12, 13-16 (Minn. 1905)

BroOwN, J. Defendant is a physician and surgeon of standing and character, making
disorders of the ear a specialty, and having an extensive practice in the city of St. Paul.
He was consulted by plaintiff, who complained to him of trouble with her right ear, and,
at her request, made an examination of that organ for the purpose of ascertaining its
condition. He also at the same time examined her left ear, but, owing to foreign
substances therein, was unable to make a full and complete diagnosis at that time. The
examination of her right ear disclosed a large perforation in the lower portion of the drum
membrane, and a large polyp in the middle ear, which indicated that some of the small
bones of the middle ear (ossicles) were probably diseased. He informed plaintiff of the
result of his examination, and advised an operation for the purpose of removing the polyp
and diseased ossicles. After consultation with her family physician, and one or two
further consultations with defendant, plaintiff decided to submit to the proposed operation.
She was not informed that her left ear was in any way diseased, and understood that the
necessity for an operation applied to her right ear only. She repaired to the hospital, and
was placed under the influence of anaesthetics; and, after being made unconscious,
defendant made a thorough examination of her left ear, and found it in a more serious
condition than her right one. A small perforation was discovered high up in the drum
membrane, hooded, and with granulated edges, and the bone of the inner wall of the
middle ear was diseased and dead. He called this discovery to the attention of Dr. Davis -
- plaintiff's family physician, who attended the operation at her request -- who also
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examined the ear, and confirmed defendant in his diagnosis. Defendant also further
examined the right ear, and found its condition less serious than expected, and finally
concluded that the left, instead of the right, should be operated upon; devoting to the right
ear other treatment. He then performed the operation of ossiculectomy on plaintiff's left
ear; removing a portion of the drum membrane, and scraping away the diseased portion
of the inner wall of the ear. The operation was in every way successful and skillfully
performed. It is claimed by plaintiff that the operation greatly impaired her hearing,
seriously injured her person, and, not having been consented to by her, was wrongful and
unlawful, constituting an assault and battery; and she brought this action to recover
damages therefor.

The trial in the court below resulted in a verdict for plaintiff for $14,322.50.
Defendant thereafter moved the court for judgment notwithstanding the verdict, on the
ground that, on the evidence presented, plaintiff was not entitled to recover . . .. The trial
court denied the motion for judgment . . .. Defendant appealed . . ..

The . . . contention of defendant is that the act complained of did not amount to an
assault and battery. This is based upon the theory that, as plaintiff's left ear was in fact
diseased, in a condition dangerous and threatening to her health, the operation was
necessary, and, having been skillfully performed at a time when plaintiff had requested a
like operation on the other ear, the charge of assault and battery cannot be sustained; that,
in view of these conditions, and the claim that there was no negligence on the part of
defendant, and an entire absence of any evidence tending to show an evil intent, the court
should say, as a matter of law, that no assault and battery was committed, even though
she did not consent to the operation. In other words, that the absence of a showing that
defendant was actuated by a wrongful intent, or guilty of negligence, relieves the act of
defendant from the charge of an unlawful assault and battery. We are unable to reach that
conclusion, though the contention is not without merit. It would seem to follow from
what has been said on the other features of the case that the act of defendant amounted at
least to a technical assault and battery. If the operation was performed without plaintiff's
consent, and the circumstances were not such as to justify its performance without, it was
wrongful; and, if it was wrongful, it was unlawful. [E]very person has a right to complete
immunity of his person from physical interference of others, except in so far as contact
may be necessary under the general doctrine of privilege; and any unlawful or
unauthorized touching of the person of another, except it be in the spirit of pleasantry,
constitutes an assault and battery.

In the case at bar, as we have already seen, the question whether defendant's act in
performing the operation upon plaintiff was authorized was a question for the jury to
determine. If it was unauthorized, then it was, within what we have said, unlawful. It was
a violent assault, not a mere pleasantry; and, even though no negligence is shown, it was
wrongful and unlawful. The case is unlike a criminal prosecution for assault and battery,
for there an unlawful intent must be shown. But that rule does not apply to a civil action,
to maintain which it is sufficient to show that the assault complained of was wrongful and
unlawful or the result of negligence. . . .

71



2. Intentional Harms

The amount of plaintiff's recovery, if she is entitled to recover at all, must depend
upon the character and extent of the injury inflicted upon her, in determining which the
nature of the malady intended to be healed and the beneficial nature of the operation
should be taken into consideration, as well as the good faith of the defendant.

Order affirmed.

Notes

1. Consent or utility? The operation was “in every way successful and skillfully
performed.” No one seems to have doubted that the surgeon adopted the prudent course
of action once the operation had begun. Moreover, the surgeon even consulted with his
patient’s family doctor during the surgery. To have obtained permission from the patient
herself would have required that she be brought out of anesthesia and then put back under,
no easy feat at the time, and a procedure with considerable risks to the patient herself.

Why on earth, then, would the court conclude that the undoubtedly correct
surgical decision was nonetheless a battery on the plaintiff? Isn’t this a wasteful decision,
requiring future doctors and patients to expend unnecessary and foolish resources in time,
money, and health?

2. Identifying Consent. It is not always easy to identify when consent has taken place.
Consider O Brien v. Cunard Steamship Co., 28 N.E. 266 (Mass. 1891), in which a
steerage passenger on the defendant’s steamship brought an action for intentional tort
alleging that defendant administered a contaminated vaccine without her consent.
Plaintiff never said to anyone that she desired to be vaccinated. To the contrary, she told
the ship’s surgeon that she had already been vaccinated, though it had left no mark. On
the other hand, plaintiff waited in a line with 200 other women who were all vaccinated;
plaintiff presented her arm to the surgeon as the women before her had done; and plaintiff
used the vaccination card she received to gain admission to the United States at the port
of Boston.

Writing for the court, Judge Knowlton, held that the question of consent turned on
a broad reading of the surrounding facts and circumstances:

In determining whether the act was lawful or unlawful, the surgeon's
conduct must be considered in connection with the surrounding
circumstances. If the plaintiff's behavior was such as to indicate consent
on her part, he was justified in his act, whatever her unexpressed feelings
may have been. In determining whether she consented, he could be guided
only by her overt acts and the manifestations of her feelings.

The court concluded about the women passengers that “[t]hey all indicated by their
conduct that they desired to avail themselves of the provisions made for their benefit.”
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28 N.E. at 273-74. Does this kind of consent-by-conduct allay the kinds of concerns that
motivate the consent requirement in the first place?

3. Boilerplate consent. Modern consent mechanisms in the medical care context are
radically different from the informal inferences of O 'Brien. Establishing consent in a
medical context is now a matter of detailed medical paperwork. Consider the following
excerpt from a standardized consent form at Yale-New Haven Hospital:

SECTION A
1. After discussing other options, including no treatment, with my doctor, I ask Dr.
and/or his/her partners to perform the

following procedure(s):

Name or description of operation(s),
procedure(s) and/or treatment(s). Indicate applicable level, side, or site. 1
understand that this procedure is for purposes of

2. I give permission to my doctor to do whatever may be necessary if there is a
complication or unforeseen condition during my procedure.
3. My doctor has explained to me that some possible complications of the
procedure(s) can include:
a. Bleeding; infection; accidental injury of other body parts; my condition
returning or not being improved; or, possibly, death.
b. My doctor has discussed with me the additional risks listed below and
their chances of happening. I do understand that other things can happen
as well.

4. T agree to have anesthesia as necessary to perform the procedure(s). I understand
that if an anesthesiologist is to be involved he/she will speak to me about the risks
of anesthesia in more detail.

5. Tunderstand that I may need to have a blood transfusion during or after the
procedure(s). I understand that some risks of blood transfusions include: fever,
allergic reaction, or getting an infectious disease. I agree to receive blood or blood
products if my doctor decides it is necessary.

6. I give permission to the hospital to keep tissue, blood, body parts, or fluids
removed from my body during the procedure and use them to make a diagnosis,
after which they may be used for scientific research or teaching by appropriate
persons within or outside the hospital. These materials will only be used for
scientific research after review by an ethics board. I understand that I will no
longer own or have any rights to these things regardless of how they may be used.

7. Tunderstand that Yale-New Haven is a teaching hospital. Doctors who are in
training may help my doctor with the procedure. My doctor will supervise these
trainees and will be present at all important times during the procedure. I also
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understand that my doctor’s associate(s), surgical assistants and/or other non-
physicians or trainees may assist or perform parts of the procedure under my
doctor’s supervision, as permitted by law and hospital policy. If others who are
not hospital staff will be present in the operating room, my doctor has spoken
with me about this.

8. Tunderstand the purpose and potential benefits of the procedure. My doctor has
explained to me what results to expect, and the chances of getting those results. I
understand that no promises or guarantees have been made or can be made about
the results of the procedure(s).

9. I give permission to the hospital and the above-named doctor to photograph
and/or videotape the procedure(s) for medical, scientific, or educational purposes.

Consent signed on ,20  at AM /PM

Signature of Patient or Guardian (Circle one)

Signature of Doctor Performing Procedure

Signature of Person Obtaining Consent

Printed Name

Printed Name

Do boilerplate consent forms of modern medical practice undo the decision in Mohr? Or
do they vindicate it? What if the consent form said only the following: “I give
permission to my doctor to do whatever she or he deems advisable for my health and
wellbeing during my procedure.” Would this undo the decision in Mohr?

5. Necessity
Ploof v. Putnam, 71 A. 188 (Vt. 1908)

MUNSON, J. It is alleged as the ground on recovery that on the 13th day of November
1904, the defendant was the owner of a certain island in Lake Champlain, and of a certain
dock attached thereto, which island and dock were then in charge of the defendant's
servant; that the plaintiff was then possessed of and sailing upon said lake a certain
loaded sloop, on which were the plaintiff and his wife and two minor children; that there
then arose a sudden and violent tempest, whereby the sloop and the property and persons
therein were placed in great danger of destruction; that, to save these from destruction or
injury, the plaintiff was compelled to, and did, moor the sloop to defendant's dock; that
the defendant, by his servant, unmoored the sloop, whereupon it was driven upon the
shore by the tempest, without the plaintiff's fault; and that the sloop and its contents were
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thereby destroyed, and the plaintiff and his wife and children cast into the lake and upon
the shore, receiving injuries. . . .

There are many cases in the books which hold that necessity, and an inability to
control movements inaugurated in the proper exercise of a strict right, will justify entries
upon land and interferences with personal property that would otherwise have been
trespasses. A reference to a few of these will be sufficient to illustrate the doctrine. . . . In
trespass of cattle taken in A., defendant pleaded that he was seised of C. and found the
cattle there damage feasant, and chased them towards the pound, and they escaped from
him and went into A., and he presently retook them; and this was held a good plea. . . . If
one have a way over the land of another for his beasts to pass, and the beasts, being
properly driven, feed the grass by morsels in passing, or run out of the way and are
promptly pursued and brought back, trespass will not lie. . . . A traveler on a highway
who finds it obstructed from a sudden and temporary cause may pass upon the adjoining
land without becoming a trespasser because of the necessity. . . . An entry upon land to
save goods which are in danger of being lost or destroyed by water or fire is not a
trespass. . .. In Proctor v. Adams, 113 Mass. 376, 18 Am. Rep. 500, the defendant went
upon the plaintiff's beach for the purpose of saving and restoring to the lawful owner a
boat which had been driven ashore, and was in danger of being carried off by the sea; and
it was held no trespass. . . .

This doctrine of necessity applies with special force to the preservation of human
life. One assaulted and in peril of his life may run through the close of another to escape
from his assailant. . . . One may sacrifice the personal property of another to save his life
or the lives of his fellows. In Mouse's Case, 12 Co. 63, the defendant was sued for taking
and carrying away the plaintiff's casket and its contents. It appeared that the ferryman of
Gravesend took 47 passengers into his barge to pass to London, among whom were the
plaintiff and defendant; and the barge being upon the water a great tempest happened,
and a strong wind, so that the barge and all the passengers were in danger of being lost if
certain ponderous things were not cast out, and the defendant thereupon cast out the
plaintiff's casket. It was resolved that in case of necessity, to save the lives of the
passengers, it was lawful for the defendant, being a passenger, to cast the plaintiff's
casket out of the barge; that, if the ferryman surcharge the barge, the owner shall have his
remedy upon the surcharge against the ferryman, but that if there be no surcharge, and the
danger accrue only by the act of God, as by tempest, without fault of the ferryman, every
one ought to bear his loss to safeguard the life of a man.

It is clear that an entry upon the land of another may be justified by necessity . . . .
But the defendant questions the sufficiency of the counts because they do not negative the
existence of natural objects to which the plaintiff could have moored with equal safety.
The allegations are, in substance, that the stress of a sudden and violent tempest
compelled the plaintiff to moor to defendant's dock to save his sloop and the people in it.
The averment of necessity is complete, for it covers not only the necessity of mooring to
the dock; and the details of the situation which created this necessity, whatever the legal
requirements regarding them, are matters of proof, and need not be alleged. It is certain
that the rule suggested cannot be held applicable irrespective of circumstance, and the
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question must be left for adjudication upon proceedings had with reference to the
evidence or the charge.

Judgment affirmed and cause remanded.

Vincent v. Lake Erie Transp. Co., 109 Minn. 456, 124 N.W. 221 (1910)

O'BRIEN, J. The steamship Reynolds, owned by the defendant, was for the purpose of
discharging her cargo on November 27, 1905, moored to plaintiff's dock in Duluth. While
the unloading of the boat was taking place a storm from the northeast developed, which at
about 10 o'clock p. m., when the unloading was completed, had so grown in violence that
the wind was then moving at 50 miles per hour and continued to increase during the night.
There is some evidence that one, and perhaps two, boats were able to enter the harbor that
night, but it is plain that navigation was practically suspended from the hour mentioned
until the morning of the 29th, when the storm abated, and during that time no master
would have been justified in attempting to navigate his vessel, if he could avoid doing so.
After the discharge of the cargo the Reynolds signaled for a tug to tow her from the dock,
but none could be obtained because of the severity of the storm. If the lines holding the
ship to the dock had been cast off, she would doubtless have drifted away; but, instead,
the lines were kept fast, and as soon as one parted or chafed it was replaced, sometimes
with a larger one. The vessel lay upon the outside of the dock, her bow to the east, the
wind and waves striking her starboard quarter with such force that she was constantly
being lifted and thrown against the dock, resulting in its damage, as found by the jury, to
the amount of $500.

We are satisfied that the character of the storm was such that it would have been
highly imprudent for the master of the Reynolds to have attempted to leave the dock or to
have permitted his vessel to drift a way from it. . . . [T]hose in charge of the dock and the
vessel at the time of the storm were not required to use the highest human intelligence,
nor were they required to resort to every possible experiment which could be suggested
for the preservation of their property. Nothing more was demanded of them than ordinary
prudence and care, and the record in this case fully sustains the contention of the
appellant that, in holding the vessel fast to the dock, those in charge of her exercised good
judgment and prudent seamanship.

It is claimed by the respondent that it was negligence to moor the boat at an
exposed part of the wharf, and to continue in that position after it became apparent that
the storm was to be more than usually severe. We do not agree with this position. The
part of the wharf where the vessel was moored appears to have been commonly used for
that purpose. It was situated within the harbor at Duluth, and must, we think, be
considered a proper and safe place, and would undoubtedly have been such during what
would be considered a very severe storm. The storm which made it unsafe was one which
surpassed in violence any which might have reasonably been anticipated.

76



2. Intentional Harms

The appellant contends by ample assignments of error that, because its conduct
during the storm was rendered necessary by prudence and good seamanship under
conditions over which it had no control, it cannot be held liable for any injury resulting to
the property of others, and claims that the jury should have been so instructed. An
analysis of the charge given by the trial court is not necessary, as in our opinion the only
question for the jury was the amount of damages which the plaintiffs were entitled to
recover, and no complaint is made upon that score.

The situation was one in which the ordinary rules regulating properly rights were
suspended by forces beyond human control, and if, without the direct intervention of
some act by the one sought to be held liable, the property of another was injured, such
injury must be attributed to the act of God, and not to the wrongful act of the person
sought to be charged. If during the storm the Reynolds had entered the harbor, and while
there had become disabled and been thrown against the plaintiffs' dock, the plaintiffs
could not have recovered. Again, if while attempting to hold fast to the dock the lines had
parted, without any negligence, and the vessel carried against some other boat or dock in
the harbor, there would be no liability upon her owner. But here those in charge of the
vessel deliberately and by their direct efforts held her in such a position that the damage
to the dock resulted, and, having thus preserved the ship at the expense of the dock, it
seems to us that her owners are responsible to the dock owners to the extent of the injury
inflicted.

In Depue v. Flatau, 100 Minn. 299, 111 N. W. 1, 8 L. R. A. (N. S.) 485, this court
held that where the plaintiff, while lawfully in the defendants' house, became so ill that he
was incapable of traveling with safety, the defendants were responsible to him in
damages for compelling him to leave the premises. If, however, the owner of the
premises had furnished the traveler with proper accommodations and medical attendance,
would he have been able to defeat an action brought against him for their reasonable
worth?

In Ploofv. Putnam, 71 Atl. 188,20 L. R. A. (N. S.) 152, the Supreme Court of
Vermont held that where, under stress of weather, a vessel was without permission
moored to a private dock at an island in Lake Champlain owned by the defendant, the
plaintiff was not guilty of trespass, and that the defendant was responsible in damages
because his representative upon the island unmoored the vessel, permitting it to drift upon
the shore, with resultant injuries to it. If, in that case, the vessel had been permitted to
remain, and the dock had suffered an injury, we believe the shipowner would have been
held liable for the injury done.

Theologians hold that a starving man may, without moral guilt, take what is
necessary to sustain life; but it could hardly be said that the obligation would not be upon
such person to pay the value of the property so taken when he became able to do so. And
so public necessity, in times of war or peace, may require the taking of private property
for public purposes; but under our system of jurisprudence compensation must be made.
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Let us imagine in this case that for the better mooring of the vessel those in charge
of her had appropriated a valuable cable lying upon the dock. No matter how justifiable
such appropriation might have been, it would not be claimed that, because of the
overwhelming necessity of the situation, the owner of the cable could not recover its
value.

This is not a case where life or property was menaced by any object or thing
belonging to the plaintiff, the destruction of which became necessary to prevent the
threatened disaster. Nor is it a case where, because of the act of God, or unavoidable
accident, the infliction of the injury was beyond the control of the defendant, but is one
where the defendant prudently and advisedly availed itself of the plaintiffs' property for
the purpose of preserving its own more valuable property, and the plaintiffs are entitled to
compensation for the injury done.

Order affirmed.

LEwIS, J. Idissent. It was assumed on the trial before the lower court that appellant's
liability depended on whether the master of the ship might, in the exercise of reasonable
care, have sought a place of safety before the storm made it impossible to leave the dock.
The majority opinion assumes that the evidence is conclusive that appellant moored its
boat at respondent's dock pursuant to contract, and that the vessel was lawfully in
position at the time the additional cables were fastened to the dock, and the reasoning of
the opinion is that, because appellant made use of the stronger cables to hold the boat in
position, it became liable under the rule that it had voluntarily made use of the property
of another for the purpose of saving its own. In my judgment, if the boat was lawfully in
position at the time the storm broke, and the master could not, in the exercise of due care,
have left that position without subjecting his vessel to the hazards of the storm, then the
damage to the dock, caused by the pounding of the boat, was the result of an inevitable
accident. If the master was in the exercise of due care, he was not at fault. The reasoning
of the opinion admits that if the ropes, or cables, first attached to the dock had not parted,
or if, in the first instance, the master had used the stronger cables, there would be no
liability. If the master could not, in the exercise of reasonable care, have anticipated the
severity of the storm and sought a place of safety before it became impossible, why
should he be required to anticipate the severity of the storm, and, in the first instance, use
the stronger cables?

[ am of the opinion that one who constructs a dock to the navigable line of waters,
and enters into contractual relations with the owner of a vessel to moor at the same, takes
the risk of damage to his dock by a boat caught there by a storm, which event could not
have been avoided in the exercise of due care, and further, that the legal status of the
parties in such a case is not changed by renewal of cables to keep the boat from being
cast adrift at the mercy of the tempest.

JAGGARD, J., concurs herein.
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Notes

1. The incomplete privilege of necessity. Under the privilege of necessity, a defendant is
permitted to commit what would otherwise be an intentional tort to another's rights in
property or realty to protect a more valuable interest in property or an interest in bodily
security or life. See RESTATEMENT (SECOND) OF TORTS §§ 262, 263 & cmt. d (1965).
Where the more valuable interest belongs to a large number of persons, for example,
where a city must be saved from a fire, the privilege is one of public necessity, and the
defendant owes no compensation. See id. § 262 & cmi. d. However, where the more
valuable interest belongs only to the defendant or a small number of persons, the
privilege is classified as a case of private necessity, and in suits by a party injured by the
invasion, courts will require that the taker pay compensation for the harm caused by the
invasion. See id. § 263(2) & cmt. e. The privilege of private necessity is thus an
incomplete privilege. Note that even where the privilege is incomplete in this sense, the
privilege to invade another’s property means that a property owner engaging in self-help
to prevent the privileged invasion must pay for any damages resulting from her self-help.
See id. § 263 cmt. b.

2. A philosopher’s view of Vincent. Philosophers of tort law typically argue that the
normative structure of tort law is organized around wrongs and obligations of repair. But
if that is so, what was the wrong in Vincent? Leading philosopher of tort law Jules
Coleman offered an ingenious argument on this score:

There are three different ways in which “wrongs” and “compensation” can
be connected. (1) You wrong me and owe me compensation because of
the wrong you have done me. (2) You pay me compensation and thereby
make right (or make permissible) what would otherwise be a wrong to me.
(3) You wrong me and owe me compensation, but your conduct is
permissible even if you cannot and ultimately do not compensate me.

Jules L. Coleman, Some Reflections on Richard Brooks’s “Efficient Performance
Hypothesis,” 116 YALE L.J. POCKET PART 416 (2007). Does the Coleman explanation
offer an adequate explanation of why a law of civil wrongs would require compensation
from the shipowner to the dockowner?

3. The paradigm of reciprocity. Perhaps the wrong that correct justice theorists believe
is present in Vincent can be cashed out in terms of fairness. This is George Fletcher’s
view — namely, that an unexcused nonreciprocity of risk is what makes sense of Vincent.

The critical feature of [ Vincent] is that the defendant created a risk of harm
to the plaintiff that was of an order different from the risks that the
plaintiff imposed on the defendant. [Sluppose that two sailors secured
their ships in rough weather to a single buoy. [E]ach party would subject
the other to a risk of . . . abrasion. [This] manifestation [] of the paradigm
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of reciprocity . . . express[es] the same principle of fairness: all individuals
in society have the right to roughly the same degree of security from risk.
By analogy to John Rawls’ first principle of justice, the principle might
read: we all have the right to the maximum amount of security compatible
with a like security for everyone else. This means that we are subject to
harm, without compensation, from background risks, but that no one may
suffer harm from additional risks without recourse for damages against the
risk-creator. Compensation is a surrogate for the individual’s right to the
same security as enjoyed by others. But the violation of the right to equal
security does not mean that one should be able to enjoin the risk-creating
activity or impose criminal penalties against the risk-creator. The interests
of society may often require a disproportionate distribution of risk. Yet,
according to the paradigm of reciprocity, the interests of the individual
require us to grant compensation whenever this disproportionate
distribution of risk injures someone subject to more than his fair share of
risk.

George P. Fletcher, Fairness and Utility in Tort Theory, 85 HARV. L. REV. 537 (1972).
Does Fletcher’s view of Vincent do a better job than Coleman’s view of explaining the
outcome of the case? The question for any view based on reciprocity is how to identify
the appropriate baseline from which reciprocity may be measured. Fletcher’s conception
of reciprocal risks in the case of two sailors and a single buoy presupposes that the law
vests each sailor with a protectable entitlement in their respective vessels. But whether
any such entitlements exist is what we are trying to decide. To take the Vincent example,
can we identify the risks as nonreciprocal without assuming that the plaintiff has a
protectable entitlement in the dock? But isn’t that what we are trying to decide?

4. A civil recourse approach? More recently, Goldberg and Zipursky have attempted to
establish a civil recourse theory of tort as an alternative to both the economic-utilitarian
and corrective justice approaches. The basic idea that animates civil recourse theory is
that a tort is a wrong that empowers the victim to seek satisfaction from the wrongdoer
through special means of redress provided by the government. Tort (in this view) is
therefore not about loss-spreading, risk allocation, or even compensation, but rather about
vindicating the right of the victim of wrong to recourse from the tortfeasor. Goldberg and
Zipursky believe that their view of tort generates an explanation of Vincent:

Our own view of Vincent is that . . . it deserves attention because it vividly
demonstrates the distinctiveness of the wrong of trespass to land. Vincent,
we believe, is a plain-vanilla trespass case. The ship owner intentionally
occupied the defendant’s property (the dock) even after it was no longer
permitted to do so. It therefore committed a trespass for which
compensation was owed. Of course its decision to trespass was entirely
reasonable. However — as we have emphasized all along — the wrong of
trespass, at least in the first instance, has nothing to do with whether the
defendant behaved reasonably. . . .

80



2. Intentional Harms

Even though the reasonableness of the trespass in Vincent does not prevent
it from being a trespass, it does have some significance on the outcome of
the case. . . . [T]he same circumstances that explain why the captain’s
decision to stay put was entirely reasonable also explain why the dock
owner in Vincent, like the dock owner in Ploof, would have faced liability
if it had forcibly ejected the Reynolds from the dock, thereby causing it or
its crew to suffer harm. A property owner has a limited privilege to take
measures to ward off trespassers [but] as we saw in Katko v. Briney, a
property possessor cannot do just anything in response to trespasses.
Ploof tells us that if a property owner expels trespassers under
circumstances where the expulsion exposes them to a grave risk of death
or bodily harm, the property owner will have abused his privilege to
defend his property and therefore will be subject to liability for battery.

JOHN C. P. GOLDBERG AND BENJAMIN C. ZIPURSKY, THE OXFORD INTRODUCTIONS TO U.S.
LAaw: TORTS (2010). What, in Goldberg’s and Zipursky’s view, explains why the
dockowner may not forcibly unmoor the shipowner? Do Goldberg and Zipursky have an
account of this feature of the legal structure, or does their theory beg the question of
whence the privilege comes?

5. The economic view of Vincent. A very different set of accounts of tort law and of
cases like Vincent emphasizes the economic logic of the case. In this view, the aim of the
law should be to allocate liability to the party best positioned and incentivized to
minimize the costs of accidents. Costs should be allocated, in other words, to the best
cost avoider. See GUIDO CALABRESI, THE COSTS OF ACCIDENTS (1970).

Note, however, that cases like Vincent pose two wrinkles. The first is that it can
be very hard for an adjudicator to accurately gauge which party is better positioned to
minimize accident costs. The second is that it is not always clear that adjudicators will in
fact always be able to decide that question, at least as a prospective matter. Will
shipowners in Minnesota bear the risk of Vincent-like damages in future Vincent-like
situations? One might think so having just read the case. But if we allow shipowners and
dockowners to trade the risks before those risks come to fruition, we should expect to see
the risk freely traded, even if the common law tort rule allocates it to ship owners as an
initial matter.

This insight has made the Vincent decision a classic case for the discussion of
what economists and lawyers call the Coase Theorem. In a famous article, Nobel Prize-
winning economist Ronald Coase contended that absent transaction costs, rational parties
will transact to allocate the entitlements to their highest value user regardless of the initial
allocation of legal entitlements. Parties will do so in order to maximize the joint value of
the entitlement in question. Coase gave the analogy of a then-recent British case brought
by a physician against a neighboring baker whose noisy machinery interfered with his
medical practice. The court had allocated the entitlement to the doctor, who thereafter
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had the power to stop the confectioner from using the loud machines. But Coase
observed that a rational doctor would have been willing to

waive his right and allow the machinery to continue in operation if the
confectioner would have paid him a sum of money which was greater than
the loss of income which he would suffer from having to move to a more
costly or less convenient location or from having to curtail his activities at
this location or, as was suggested as a possibility, from having to build a
separate wall which would deaden the noise and vibration.

Ronald N. Coase, The Problem of Social Cost, 3 J.L. & ECON. 1, 9 (1960). In turn, the
baker “would have been willing to do this,” if and only if “the amount he would have to
pay the doctor was less than the fall in income he would suffer if he had to change his
mode of operation at this location, abandon his operation or move his confectionery
business to some other location.” /d.

The only real question, in Coase’s account, was whether “continued use of the machinery
adds more to the confectioner’s income that it subtracts from the doctor’s.” If it did, then
the baker would buy from the doctor the right to continue with the machinery. Indeed,
Coase’s insight was that the same outcome would obtain no matter whether the court
found for the doctor or the baker.

But now consider the situation if the confectioner had won the case. The
confectioner would then have had the right to continue operating his noise
and vibration-generating machinery without having to pay anything to the
doctor. The boot would have been on the other foot: the doctor would
have had to pay the confectioner to induce him to stop using the
machinery.

Just as in the first scenario in which the doctor won, the parties will trade the entitlement
so that the party valuing it most ends up with it. As Coase concludes: “With costless
market transactions, the decision of the courts concerning liability for damage would be
without effect on the allocation of resources.” Coase’s point is that where trading is
possible, entitlements will tend to go to their highest value users. /d. at 9-10.

At around the same time Coase wrote The Problem of Social Cost, Guido
Calabresi made a similar observation in a classic article, The Decision for Accidents:

[A]lthough there are situations in which the choice of an original loss
bearer is relatively easy because it . . . makes no difference . . . there are
other situations in which the choice of an original loss bearer or, if you
wish, the question of what loss belongs to what activity, is not only
important, but hard!

Guido Calabresi, The Decision for Accidents, 78 HARV. L. REV. 713, 732 (1965).
Calabresi emphasized the pervasiveness of transaction costs, where Coase emphasized

82



2. Intentional Harms

the power of markets. But together their insights have produced elaborate literatures in
law and economics in the years since.

Some of the claims in the law and economics literature are quite contentious
because they make strong assertions or assumptions about the efficiency of markets. But
the basic point — that common law adjudications are often not the final word on the
allocation of an entitlement -- is a straightforward, important, and widely accepted one.

How does this matter for torts? Typically the Coase theorem is stated in the form
of entitlements and assets. But as the case of the baker and the confectioner suggests, the
point holds for liabilities and risks, too. Rational parties in settings of low transaction
costs will trade liabilities and risks just as they trade entitlements and assets. Only now
they will tend to allocate those liabilities and risks not to a highest value user, but to a
lowest cost bearer.

Now we can begin to see the implications of Coase's ideas about entitlements and
transaction costs for risks like those present in Vincent v. Lake Erie Transportation.
Under what conditions will dock owners bear those risks, even if Vincent remains the
background common law rule? The Coase Theorem seems to indicate that we should
expect mooring contracts to allocate the costs of storm damage to the lowest-cost bearer
(an inverse to the highest value user above). This only stands to reason, since the real
price of any such contract is the price net of the cost of the risks. If the cost of the risks
can be reduced, the parties to the contract can split the gains between them: shipowners
can pay reduced net prices while dockowners receive higher net prices. It’s a win-win!
Mooring contracts should allocate risks to shipowners when they are in a better position
to bear those risks at minimum costs, and to dockowners when the situation is reversed.
Shipowners and dockowners would be foolish to do otherwise. They would simply be
leaving money on the table, or in the water, as the case may be.

6. What difference do legal rules make? The Coase Theorem does not assert that legal
rules make no difference. The Theorem purports to identify what kinds of difference,
under conditions of low or zero transaction costs, legal rules will and will not make.
Even if the initial allocation of an entitlement or a risk makes no difference for its
ultimate allocation, the initial allocation does have a distributional or wealth effect.
Entitlement allocations have a positive wealth effect on the initial holder because it
endows her with either the entitlement or the value received for transferring it to some
other higher value holder. Risk allocations have a negative wealth effect because the
initial allocatee will need to pay a cheaper cost bearer to take it off of her hands.

To see this in a real life setting, consider the Ploof case as an example. By
allocating the entitlement, or privilege, to boat owners, the court made the Ploof family

that much better off.

In contractual settings, however, there is a wrinkle. The privilege in Ploof
settings exists for all boaters moving forward, whether or not dock owners agree. That is
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the pro-boater wealth effect of the initial entitlement. Similarly, in the Vincent case the
decision of the Minnesota Supreme Court benefitted the dockowner at the expense of the
shipowner. But prospectively, the rule allocating the privilege as between shipowners
and dockowners who come together in consensual docking agreements — as in Vincent v.
Lake Erie-like settings -- is a different kind of animal. Rather than allocating an initial
entitlement as in Ploof, the Vincent rule is better thought of as setting a default rule or a
contract presumption. Moving forward, the allocation of this risk is subject to
rearrangement by the parties if they see fit to alter the presumptive or default term of the
mooring contract. In future Vincent v. Lake Erie situations, the privilege to lash and re-
lash can only come about if both parties agree to bring it into existence by virtue of
entering into a mooring contract that either tacitly or expressly adopts the contract
presumption or default rule. The result is that the law has not allocated an entitlement to
the initial allocatee at all — at least not in any obvious way. As Stewart Schwab puts it,
“because both sides to a contract simultaneously agree to create and distribute wealth, the
distributive effect of contract rules is muted.” Stewart Schwab, A Coasean Experiment
on Contract Presumptions, 17 J. LEGAL STUD. 237, 239 (1988).

7. Transaction costs. Real-world bargaining is not seamless, of course. The real world
involves transaction costs, and when these costs are included in the analysis it turns out
that parties may not be able to enter into jointly advantageous arrangements. In some
situations there simply isn’t an opportunity to bargain. The parties creating risks for one
another, for example, may be strangers hurtling down a highway toward one another. Or
perhaps they are in a Ploof-like situation, where a sudden oncoming storm makes
negotiation impossible. The usual mooring scenario typically does not involve very high
transaction costs at all, at least not in this sense. Shipowners and dockowners are already
entering into deals with one another, so the transaction costs of adding a term to govern
the risks of storm damage are low. But in many other settings transaction costs may be
prohibitive.

Ian Ayres and Jack Balkin argue that in high-transaction-costs settings the
privilege regime of Ploof and Vincent creates ersatz auctions in which a sequence of
unilateral actions by the parties may reproduce the effect of a market without transaction
costs.

Viewing entitlements as auctions implies that after one party exercises its
option to take nonconsensually, the other has an option to “take back,” and
so on, for some number of rounds. . . . [R]eciprocal takings regimes, like
ordinary auctions, can increase efficiency by inducing participants to
reveal information about how much they value an asset. This tends to
place the asset in the hands of the person who is willing to pay the most
for it.

The Ayres and Balkin argument is that the process by which the parties choose to

exercise their option to take (either by mooring or unmooring) essentially reproduces the
dynamic of an internal auction in which the parties bid on the entitlement in question.
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The shipowner moors if he thinks the savings thereby achieved to be greater than the
damages to be incurred. That’s his opening bid, and it flushes new information into the
open: namely, that the shipowner’s willingness to pay to save his vessel (his reserve price,
in the parlance of auctions) is greater than what he takes the value of the dock to be.

With this new information, the dockowner, in turn, has the opportunity to unmoor.

That’s a second bid. It too reveals new information about the relative valuations of the
assets in question. And the auction need not be over. The shipowner may re-lash the
vessel to the dock, and the dockowner may sever the lines again. With each passing
round the chance that we will make the right choice as between saving the dock or the
ship in the storm rises, even though no market transaction ever takes place. As Ayres and
Balkin explain, “[t]he more rounds we add to an internal auction, the more it appears to
mimic bargaining between the participants.” lan Ayres and J.M. Balkin, Legal
Entitlements as Auctions: Property Rules, Liability Rules, and Beyond, 106 YALE L.J.
703 (1996-1997).

C. Emotional and Dignitary Harms: The Example of Assault

L deS. & Wifev. W. de S.
Assizes, 1348 or 1349, Thorpe, C.J.!

I de S and M, his wife, complain of W de S concerning this that the said W, in the year
etc., with force and arms [vi et armis] did make an assault upon the said M at S and beat
her. And W. pleaded not guilty. And it was found by verdict of the inquest that the said
W. came in the night to the house of the said I., and would have bought some wine, but
the door of the tavern was closed; and he pounded on the door with a hatchet, which he
had in his hand, and the female plaintiff put her head out at a window and told him to
stop; and he saw her and aimed at her with the hatchet, but did not hit her. Whereupon
the inquest said that it seemed to them that there was no trespass, since there was no harm
done. THORP, C. J. There is harm done, and a trespass for which they shall recover
damages, since he made an assault upon the woman, as it is found, although he did no
other harm. Wherefore tax his damages, &c. And they taxed the damages at half a mark.
THORP, C. J., awarded that they should recover their damages, &c., and that the other
should be taken. Et sic nota, that for an assault one shall recover damages, &C.

Notes

1. The action for assault. The case of I. de S. is an early recognition of legally
protectable interests in an emotional state — the emotional state of being free of certain

1'Y.B. Lib.Ass. folio 99, placitum 60 (Assizes 1348), translated from the Law French in, JAMES BARR
AMES, SELECT CASES ON TORTS 1 (1874).
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kinds of fright. Prosser described the assault action as recourse for unlawful “touching of
the mind™:

The interest in freedom from apprehension of a harmful or offensive
contact with the person, as distinguished from the contact itself, is
protected by an action for the tort known as assault. No actual contact is
necessary to it, and the plaintiff is protected against a purely mental
disturbance of this distinctive kind. This action, which developed very
early as a form of trespass, is the first recognition of a mental, as distinct
from a physical, injury. There is a “touching of the mind, if not of the
body.”

W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF TORTS § 10, at 43 (5" ed. 1984).

2. Everyday frictions? Even if the action of assault has been recognized at common law
for centuries, it has always been hedged in by limits. Not every obnoxious or hurtful
touching of the mind gives rise to an assault action. Courts normally do not allow assault
remedies for the ordinary insults and frictions that accompany everyday life. In Bollaert v.
Witter, 792 P.2d 465 (Or. App. 1990), for example, an Oregon State appellate court ruled
against a party’s claims of assault in a home boundary dispute where an angry neighbor
yelled: “let’s duke it out ... I’m a Vietnam vet” and “I wouldn't be surprised if my
wife—if, while you’re working on the fence, my wife took a gun and shot you.”
Similarly, in Groffv. Sw. Beverage Co., Inc., 997 So. 2d 782 (La. 2008), a Louisiana
court dismissed the assault claims of an employee who sued his employer for yelling,
“using numerous profanities,” and “hitting the desk with his hand.” These are the sorts of
unpleasant encounters that the common law of torts requires people to bear on their own.

3. Threats of future harm? Nor is it sufficient to allege threats of future harm. Consider
the opinion in Kijonka v. Seitzinger, written by Judge Richard Posner of the U.S. Court of
Appeals for the Seventh Circuit. Appellant Kijonka was a former small-town mayor who
during his term had fired the town dog-catcher, one Berle “Peanut” Shoulders, Jr., after
reports of corruption and narcotics dealing. Shoulders then stalked Kijonka for some time
in a threatening manner. Some time later the two men spotted one another while driving.
“[A]ccording to Shoulders, Kijonka rolled down his car window, gave Shoulders a ‘dirty
look,” and said: “You have a nice day and your ass is mine you son of a bitch and I will
get you.”” Judge Posner held that the exchange did not constitute an assault:

Ever since the fourteenth century, assault whether civil or criminal has
involved (1) a threatening gesture, or an otherwise innocent gesture made
threatening by the accompanying words, that (2) creates a reasonable

apprehension of an imminent battery. . .. A merely verbal threat of
indefinite action in the indefinite future is not an assault. . . . It is missing
two elements: gesture and imminence. . . . Kijonka’s rolling down his car
window was not a threatening gesture . . . . There was no threatening

gesture, nor even a present threat. It’s not as if Kijonka had said, “I have a
gun in my glove compartment and I’m going to reach in and get it and
shoot you, you son of a bitch.” Even that would have been a threat rather
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than an assault until he actually reached toward the glove compartment. . . .

Shoulders, given his history of stalking Kijonka, may have feared that the
day of retribution had arrived (though this is doubtful, given the presence
at the scene of a policeman). But a victim’s fear . . . cannot transform a
remote threat into an assault.

364 F.3d 645 (7" Cir. 2004). Why should the common law not make such behavior
actionable? Is there anything socially valuable in the kind of behavior at issue here?

4. Threats of Distant Harm. Distance in space will vitiate an assault action just as surely
as distance in time. The canonical case is Smith v. Newsam, 84 E. R. 722 (K.B. 1673),
where the court per Chief Justice Hale rejected a claim of assault in which plaintiff
complained that the defendant had shaken “a sword against the plaintiff in a cutlers shop,
being on the other side the street.” Mere words or gestures will not constitute an assault
absent the imminent apprehension of contact.

5. Conditional Threats. The same principle renders conditional threats inactionable. In the
classic English case Tuberville v. Savage, the “evidence to prove a provocation was, that the
plaintiff put his hand upon his sword and said, ‘If it were not assize-time, I would not take such
language from you.”” Assize-time was when the king’s judges arrived to deliver justice in the
English countryside. With the array of royal officials present, it would have been a singularly
bad time for one person to attack another. And so the court concluded that the plaintiff’s
evidence was insufficient to make out an assault:

the declaration of the plaintiff was that he would not assault him, the
judges being in town; and the intention as well as the act makes an assault.
Therefore, if one strike another upon the hand or arm or breast in
discourse, it is no assault, there being no intention to assault; but if one,
intending to assault, strike at another and miss him, this is an assault: so if
he hold up his hand against another in a threatening manner and say
nothing, it is an assault.

Tuberville v. Savage, 86 Eng. Rep. 684 (K.B. 1669).

6. The Restatement Approach. The Restatement view is that an actor may be liable for assault to
another if (1) the actor either intended to cause a “harmful or offensive contact” to the other
person or to a third party, or to cause “imminent apprehension of such contact,” and (2) the other
person is “thereby put in such imminent apprehension.” Merely imposing an unreasonable risk
of harmful or offensive contacts, without the intent to cause such contacts or imminent
apprehension thereof, may give rise to liability for negligence, but does not constitute the tort of
assault. Restatement (Second) of Torts § 21 (1965).
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Speicher v. Rajitora
766 N.W.2d 649 (Iowa App. 2009)

EISENHAUER, J. Daniel Rajtora and Kendra Speicher are the parents of an eight-year-old
daughter. Although they never married, the parties have resided with one another on
various occasions. Daniel appeals a civil domestic abuse protective order issued in favor
of Kendra. He argues the district court’s finding he committed domestic abuse assault is
not supported by a preponderance of the evidence. He specifically maintains there was
insufficient evidence he acted in a manner “intended to place another in fear of
immediate physical contact which will be painful, injurious, insulting, or offensive,
coupled with the apparent ability to execute the act.” See lowa Code §§ 239.2(2),
708.1(2) (2007). . ..

On March 30, 2008, Daniel returned their daughter to Kendra’s residence after a
visitation. Daniel did not see Kendra at any time on March 30, and did not speak to her at
the drop-off. Kendra testified she called Daniel about five minutes later using a new cell
phone Daniel had just purchased for their daughter. Kendra asked Daniel to prevent their
daughter from taking her new cell phone to church or school. Kendra testified Daniel
threatened her by replying: “Shut the * * * up. Don’t worry about it and shut the f* * *
up before I come over there and beat both your asses.”

Kendra stated she placed the call to Daniel’s cell phone and he did not say where he was
located. However, she believed he had returned to a friend’s house one to two miles away.
At the hearing, Daniel admitted swearing, but denied making a threat. Daniel was at his
friend’s house during the call.

Even assuming Daniel made the alleged threat, we are compelled to find insufficient
evidence of assault . . . . Assault requires “fear of immediate physical contact” coupled
with “the apparent ability to execute” the assault. The record does not establish Daniel’s
apparent ability to execute the threat at the time the threat was made. The testimony only
established Kendra’s belief Daniel had a future ability to return from a distance and
execute the threat.

We find insufficient evidence to support the assault element of domestic abuse assault.
We reverse and remand for dismissal of the protective order.

Note

Torts and domestic abuse. 1t is one thing to deny a remedy for ordinary everyday frictions,
for distant threats, or for medieval bluster. But what about the all-too-ordinary verbal
attacks that are characteristic of abusive domestic relations? Do the limits of the assault
cause of action prevent the law from dealing with domestic violence? What about
stalking? Would a more robust assault action empower otherwise disempowered people
to resist private threats or acts of violence? Put bluntly: does tort law do anything about
this grave social problem?
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CHAPTER 3. STRICT LIABILITY AND NEGLIGENCE: HISTORY
AND INTRODUCTION

So far in this book we have been studying torts arising out of intentionally inflicted harms.
But the great majority of torts cases in the court system are not intentional tort cases at all.
They are unintentionally inflicted harms. In other words, they are accidents. Butifa
defendant does not intend an injury, ought she be obligated to compensate the plaintiff

for it? If so, what kinds of unintentional injuries produce such obligations to

compensate? These are the central questions for the law of unintentional torts, and we
turn to them now through the development of the comn law of torts.

A. Common Law Beginnings

In the first several centuries after the Norman Conquest, the Norman kings left the
resolution of many disputes to the local or church courts that were scattered choc-a-bloc
across the English landscape. Parties seeking the king’s justice in disputes involving real
property or interpersonal violence, however, could seek out the king’s justice. A petition
to the king’s chancellor could produce powerful royal intervention — but only if the
chancellor determined that it was the kind of dispute into which the king ought to
intervene. Over time, as the number of petitions grew, the chancellor came to recognize
certain categories of dispute as entitled to royal justice. Such disputes were causes for
royal action — or causes of action, as we know them today. A petition alleging the kinds
of facts that constituted one of these stereotyped disputes would produce a letter, or “writ,”
from the chancellor to a local official ordering him to take steps toward resolving the
dispute in question.

Thus was born the so-called “writ system,” which formed the basis for the law
common to the king’s courts — the English common law — for nearly a thousand years.
The chancellors’ categories hardened into particularized forms of action, which offered
specific procedures and remedies for complaints stated in terms of the stereotyped factual
allegations that followed the pattern of the chancellor’s category. From time to time,
under pressure from parties seeking the king’s justice, the chancellor slowly recognized
new forms of action to address new kinds of disputes. Moreover, parties seeking the
advantages of the king’s justice often sought to fit their disputes within the preexisting
categories of the forms of action. And as the king’s representatives recognized these
expansions of the existing forms of action, the writ system grew and expanded to meet
new kinds of disputes.

The evolution of the writ system explains the common law beginnings of the law
of unintentional torts. The writ of trespass was first recognized in the twelfth century; it
offered a remedy in the king’s courts for intentional breaches of the king’s peace by force
and arms -- vi et armis in the Latin. (Recall the recitations of “force and arms” in the



3. Strict Liability and Negligence

action for trespass in Ploof v. Putnam and the action for assaultin [ de S v. W de S in
chapter 2.) Over time, the recitation of the key phrase “force and arms” in complaints
initiating a cause of action for trespass became a mere fiction; the terms were used solely
because they were necessary to invoke the procedures of royal justice, even where there
was no real allegation that force or arms had been used at all. In the late 13th century and
14th century, the clerks of the Chancery began to authorize a subsidiary form of action as
well, a writ known as the writ of trespass on the case. Trespass on the case, or simply
“case” as it was sometimes known, dropped the recitation of force and arms and supplied
a cause of action for the kinds of harms that seemed too indirect to be characterized as
trespasses by force and arms.

All this may seem quite mysterious, but it is relatively simple once one drops the
unfamiliar language. The forms of action were simply the causes for which the king’s
justice might be invoked. The king’s writs were simply his orders to lower officials to
commence the process by which the cause in question might be redressed. A typical writ
issued by the Chancellor upon a complaint of trespass would have looked something like
this one:

The King to the sheriff of S., greeting. If A. shall give you security for
pursuing his claim, then put by gage and safe pledges B. that he be before us
on the octave of Michaelmas, wheresoever we shall then be in England [i.e., in
the King’s Bench], to show why [ostensurus quare] with force and arms [vi et
armis] he made assault on the selfsame A. at N., and beat, wounded and ill
treated him so that his life was despaired of, and offered other outrages against
him, to the grave damage of the selfsame A. and against our peace. And have
there the names of the pledges, and this writ. Witness etc.

J.H. BAKER, AN INTRODUCTION TO ENGLISH LEGAL HISTORY 545 (4th
ed. 2002). To translate: “Dear Sheriff, Hello! If A is willing to put up a bond, then
please order B to put up a bond of his own and to find men who will vouch for him and
agree to offer their own assets to guarantee that he will appear at the fall term of the court
to answer A’s allegations. Yours as ever, King.” Thus would a medieval or early modern
tort case begin.

With the establishment of the writs of trespass and case, the basic building blocks
of early modern tort law were in place. But key questions remain unresolved in our
account thus far. The most important for our purposes is to determine the kinds of
unintentional harm for which the writs of trespass and case would offer remedies. As far
as we can tell, this question first arose in round-about fashion as part of a fifteenth-
century case. The late medieval report of the case appears below. As you will quickly
see, the dispute was not really about unintentional torts at all. Yet as the parties argued
the case in the royal court, they arranged for part of the case to turn on the answer to the
question of whether the defendant had committed an unintentional wrong. The lawyers
for the parties and the judges then weighed in with a startling variety of possible answers
to our central question: when is an actor liable for unintentional harms?
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Hulle v. Orynge (The Case of the Thorns), Y. B. Mich. 6 Ed. 1V, fo. 7, pl. 18 (1466)

[Plaintiff Hulle brought a writ of trespass against defendant Orynge for breaking
into his close with force and arms (“quare vi & armis clausum fregit”’) and consuming
and trampling his grass and crops on six acres of land in Devon. Defendant Orynge
pleaded that he owned one acre adjoining the plaintiff’s land, that while cutting thorns
there from a thorn hedge on his property, the thorns fell onto the plaintiff’s land by their
own will (ipso invito), that he had gone immediately onto the plaintiff’s land to recover
the thorns, and that this was the trespass of which the plaintiff complained. The plaintiff
demurred. The report, translated from Law French, is taken from a medieval Year-Book
during the reign of King Edward IV.]

And Catesby said, Sir, it has been argued that if a man acts whereby injury and
damage are done to another person against his will, even though the act is lawful,
nonetheless he shall be punished if he could by some means have avoided the damage.
Sir, to me the truth seems contrary. As I understand, if a man acts in a lawful fashion,
and damage occurs to another against his will, he will not be punished. Consider the case
that [ driving my cattle along the highway, and that you have an acre of land along the
highway, and my cattle enter into your land and destroy your plantings, and I come
immediately and chase the cattle from your land, in this case you will not have an action
against me, because the driving of the cattle was lawful, and their entry into your land
was against my will. No more here, because the cutting was lawful and the falling onto
your land was against my will, and therefore the taking back was good and permissible.
And Sir, [ put it that if [ cut my trees, and a bough fell on a man, and killed him, in this
case [ will not be attainted of a felony, because my cutting was permissible, and the
falling on the man was against my will. No more here.

Fairfax. To me it seems the contrary. I say that there is a difference between
when a man acts in a way that entails a felony, and when he acts in a way that entails a
trespass, because in the case that Catesby advances there is no felony, because felony
requires malice aforethought, but it was against his will, such that there was no animo
felonico. But if someone cuts his plantings and a bough fell on a man and injured him, in
this case there will be an action of trespass. Also, sir, if a man shoots at the butts and his
bow turns in his hand and kills a man at its own invitation [i.e., against the shooter’s will],
it is not a felony, as has been said. But if he injures a man by his shooting, he will have a
good action of trespass against him, even if the shooting was lawful, and the injury to the
other was against his will. Also here.

Pigot. To the same idea, I suggest that if [ had a mill and the water that comes to
my mill flows past your land and you cut your willows such that against your will they
fall in the water and stop the flow so that I do not have enough water for my mill, in this
case | have an action of trespass, even tough the cutting was lawful and the falling was
against your will. . . .

Yonge. It seems to me the opposite. In this case you have damnum absque
injuria [damage without legal injury]. In this case you will have no action, because if
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there is no wrong [tort] there will be no reason for him to recover damages. So it was
here where he went into the plaintiff’s close to retrieve the thorns that had fallen there:
this entry was not wrongful [tortious], because when he cut the thorns and they fell into
the close against his will, nonetheless the property in the thorns remained in him, and
therefore it was lawful for him to remove them from his close. Notwithstanding that the
plaintiff was injured, he has done no wrong [tort].

Brian. To me it seems the opposite. My idea is that when a man acts he is bound
to do it in such a manner that by his act neither prejudice nor damage is done to others.
In a case where I build my house and a timber falls on the house of my neighbor and
damages his house, he has a good action, even though building my house was lawful and
the timber fell against my will. Also if a man assaults me and I cannot avoid him without
hitting him, and in my defense I raise my stick to strike him, and there is someone behind
me, and in raising my stick I strike him, in this case he will have an action against me,
even though my raising of my stick was lawful self-defense and his injury was against
my will. The same is true here.

LITTLETON, J. In my view, if a man is damaged that is reason that he should be
recompensed. To my understanding, the case that Catesby has put is not the law, because
if your cattle comes onto my land and consumes my plantings, then even if you
immediately come and chase your cows, it is obligatory of you to make amends for what
they have done, be the damage great or small. . .. And sir if it were the law that he was
able to come and take the thorns, then by the same reasoning if he cut a large tree he
would be able to come in with carts and horses to carry the trees out; that would be
unreasonable, because the plaintiff might have corn or other plantings there. Nor here,
because the law is the same for big things and small, and he will make amends according
to the size of the trespass.

CHOKE, J. This resembles my view, because where the principal thing was not
lawful, then the thing that depends on it will not be lawful. When the defendant cut the
thorns and they fell, this falling was unlawful and therefore his coming to take them was
unlawful. As to what has been said about their falling against his will, that is no plea, but
it obliges him to say that he could not have acted in any other way, or that he did all that
he could to keep them out, otherwise he will render the damages. And Sir, if the thorns
or a large tree had fallen onto the plaintiff’s land by wind, in this case he would have
been able to go to take them, because the falling would not have been his act, but that of
the wind.

Notes

1. The liability standard for unintentional torts. How many different positions on the
liability threshold in unintentional torts are articulated by the lawyers and the judges in
The Case of the Thorns? Are there arguments to be made on behalf of some or all of
these views? Are there still further possible positions the law might adopt?
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2. Why so few cases? One striking feature of the Thorns case is that it poses the
question of what the liability standard ought to be for unintentional torts — but it does so
in the context of an intentional tort dispute. We rely on the case as a way of identifying
the liability standard for unintentional torts in the early modern period because torts cases
were few and far between prior to the nineteenth century. Why so few torts cases until
then? Professor Norma Landau suggests one explanation: seventeenth- and eighteenth-
century plaintiffs often took advantage of the now-long-abandoned system of private
prosecution to initiate criminal processes against those who injured them. See Norma
Landau, Indictment for Fun and Profit: A Prosecutor’s Reward at Eighteenth-Century
Quarter Sessions, 17 Law & Hist. Rev. 507 (1999). Professor Landau notes that plaintiffs
“were not really interested in bringing defendants before [a] court” for punishment.
Instead, plaintiffs “were interested . . . in obtaining compensation for the offense.” Id. at
529. The threat of criminal punishments must surely have been a very powerful club
with which to induce settlement from the accused. The rise of the modern system of
public prosecution in the early nineteenth century, however, eliminated this criminal
process option and helped bring about the rise of tort law.

3. Over a hundred years later, the English Court of Common Pleas weighed in with
another ruling on the question of what sorts of unintentional injuries created a legal
obligation of compensation, this time when an injury arose out of a soldiers’ skirmish in
London.

Weaver v. Ward, 80 Eng. Rep. 284 (C.P. 1616)

Weaver brought an action of trespass of assault and battery against Ward. The
defendant pleaded, that he was amongst others by the commandment of the Lords of the
Council a trained soldier in London, of the band of one Andrews captain; and so was the
plaintiff, and that they were skirmishing with their musquets charged with powder for
their exercise in re militari, against another captain and his band; and as they were so
skirmishing, the defendant casualiter & per infortunium & contra voluntatem suam
[accidentally and by misfortune and against his will], in discharging of his piece did hurt
and wound the plaintiff. ...

And upon demurrer by the plaintiff, judgment was given for him; for though it
were agreed, that if men tilt or tourney in the presence of the King, or if two masters of
defence [i.e., prize-fighters] playing [for] their prizes kill one another, that this shall be no
felony -- or if a lunatick kill a man, or the like -- because felony must be done animo
felonico; yet in trespass, which tends only to give damages according to hurt or loss, it is
not so. And therefore if a lunatick hurt a man, he shall be answerable in trespass. And
therefore no man shall be excused of a trespass (for this is the nature of an excuse, and
not of a justification . . .) except it may be judged utterly without his fault.
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As if a man by force take my hand and strike you, or if here the defendant had
said, that the plaintiff ran cross his piece when it was discharging, or had set forth the
case with the circumstances, so as it had appeared to the Court that it had been inevitable,
and that the defendant had committed no negligence to give occasion to the hurt.

Notes

1. Ward’s defense. What is Ward’s story, and why is it insufficient as a plea in defense
against Weaver’s trespass action?

2. Stories that worked, stories that didn’t. The court gives examples of stories the
defendant could have offered that would have satisfied its “utterly without fault” standard.
It also offers the story of the “lunatick” to illustrate an injury for which a defendant will
be held answerable in trespass. And it offers at least a couple of ways of articulating the
principle explaining which stories “lie,” meaning which stories make up a case for the
plaintiff at the pleading stage, and which stories do not. Can we develop a sense of the
landscape of early modern common law liability for unintentional harms, at least in
trespass cases, from the report of Weaver v. Ward?

3. Attenuated causation? One question that the Weaver case does not explicitly address
is what might have happened had the causal connection between plaintiff Weaver and
defendant Ward been considerably more attenuated? In the actual event, as the court at
the time understood, the plaintiff had been the man nearest in the ranks to the defendant.
But what if Weaver had been on the far side of the soldiers’ infantry square as they
skirmished? Or what if Weaver was injured by a panic and stampede among the
skirmishers after Ward’s musket went off unexpectedly? Recall from the introduction to
this section that the writ of trespass was associated with relatively direct injuries, whereas
the writ of trespass on the case was associated with indirect injuries like the trampling
incident we have hypothesized here.

Judge Fortescue of the King’s Bench gave the classic statement of the distinction
between trespass and case in 1726:

[I]f a man throws a log into the highway, and in that act it hits me, I may maintain
trespass, because it is an immediate wrong; but if as it lies there I tumble over it and
receive an injury, I must bring an action upon the case; because it is only prejudicial in
consequence for which originally [i.e., in trespass vi et armis] I could have no action at
all.

Reynolds v. Clarke, 92 Eng. Rep. 410 (K.B. 1726). The neat distinction offered by

Fortescue, however, soon gave way to great difficulty. The next case gives us a sense of
how the early modern common law tried to resolve the problem of indirect injuries. The
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underlying problem of indirect injuries is especially important because it raises general
considerations that are with us still today.

Scott v. Shepherd, 96 Eng. Rep. 525 (K.B., 1773)

Trespass and assault for throwing, casting, and tossing a lighted squib at and against the
plaintiff, and striking him therewith on the face, and so burning one of his eyes, that he
lost the sight of it . . . .

[T]he cause came on to be tried before Nares, J., last Summer Assizes, at
Bridgwater, when the jury found a verdict for the plaintiff with £100 damages, subject to
the opinion of the Court on this case: On the evening of the fair-day at Milborne Port,
28th October, 1770, the defendant threw a lighted squib, made of gun-powder [ | from
the street into the market-house, which is a covered building, supported by arches, and
enclosed at one end, but open at the other and both the sides, where a large concourse
of people were assembled; which lighted squib, so thrown by the defendant, fell upon the
standing of one Yates, who sold gingerbread[.] That one Willis instantly, and to prevent
injury to himself and the said wares of the said Yates, took up the said lighted squib from
off the said standing, and then threw it across the said market-house, when it fell upon
another standing there of one Ryal, who sold the same sort of wares, who instantly, and
to save his own goods from being injured, took up the said lighted squib from off the said
standing, and then threw it to another part of the said market-house, and, in so
throwing it, struck the plaintiff then in the said market-house in the face therewith,
and the combustible matter then bursting, put out one of the plaintiff's eyes. . ..

NARES, J., was of opinion, that trespass would well lie in the present case. That
the natural and probable consequence of the act done by the defendant was injury to
somebody, and therefore the act was illegal at common law. And the throwing of squibs
has by statute . . . been since made a nuisance. Being therefore unlawful, the defendant
was liable to answer for the consequences, be the injury mediate or immediate. . .. The
principle I go upon is . . . that if the act in the first instance be unlawful, trespass
will lie. Wherever therefore an act is unlawful at first, trespass will lie for the
consequences of it.  So, in . ... [The Case of the Thorns,] for going upon the plaintiff’s
land to take the boughs off which had fallen thereon in lopping. . . . I do not think it
necessary, to maintain trespass, that the defendant should personally touch the
plaintiff. . . . He is the person, who, in the present case, gave the mischievous faculty to
the squib. That mischievous faculty remained in it till the explosion. . . . The
intermediate acts of Willis and Ryal will not purge the original tort in the defendant. But
he who does the first wrong is answerable for all the consequential damages. . . .

BLACKSTONE, J., was of opinion that an action of trespass did not lie for Scott
against Shepherd upon this case. He took the settled distinction to be, that where the
injury is immediate, an action of trespass will lie; where it is only consequential, it must
be an action on the case [ ]. The lawfulness or unlawfulness of the original act is not the
criterion. . . . [T]his cannot be the general rule; for it is held by the Court . . . that if
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throw a log of timber into the highway, (which is an unlawful act), and another man
tumbles over it, and is hurt, an action on the case only lies, it being a consequential
damage; but if in throwing it I hit another man, he may bring trespass, because it is an
immediate wrong.  Trespass may sometimes lie for the consequences of a lawful act. If
in lopping my own trees a bough accidentally falls on my neighbour’s ground, and I go
thereon to fetch it, trespass lies. This is the case cited from 6 Edw. IV, 7 [The Case of
the Thorns]. But then the entry is of itself an immediate wrong. And case will
sometimes lie for the consequence of an unlawful act. If by false imprisonment I have a
special damage, as if I forfeit my recognizance thereby, I shall have an action on the
case . .. .yet here the original act was unlawful, and in the nature of trespass. So that
lawful or unlawful is quite out of the case.

The solid distinction is between direct or immediate injuries, on the one hand, and
mediate or consequential, on the other. And trespass never lay for the latter. If this be so,
the only question will be, whether the injury which the plaintiff suffered was immediate,
or consequential only; and I hold it to be the latter. The original act was, as against Yates,
a trespass; not as against Ryal, or Scott. The tortious act was complete when the squib
lay at rest upon Yates's stall. He, or any bystander, had, I allow, a right to protect
themselves by removing the squib, but should have taken care to do it in such a manner
as not to endamage others. But Shepherd, I think, is not answerable in an action of
trespass and assault for the mischief done by the squib in the new motion impressed upon
it, and the new direction given it, by either Willis or Ryal; who both were free agents,
and acted upon their own judgment. This differs it from the cases put of turning loose
a wild beast or a madman. They are only instruments in the band of the first agent. Nor is
it like diverting the course of an enraged ox, or of a stone thrown, or an arrow glancing
against a tree; because there the original motion . . . is continued, though diverted. Here
the instrument of mischief was at rest, till a new impetus and a new direction are given it,
not once only, but by two successive rational agents. But it is said that the act is not
complete, nor the squib at rest, till after it is spent or exploded. It certainly has a power of
doing fresh mischief, and so has a stone that has been thrown against my windows, and
now lies still. Yet if any person gives that stone a new motion, and does farther mischief
with it, trespass will not lie for that against the original thrower.

No doubt but Yates may maintain trespass against Shepherd. And, according to
the doctrine contended for, so may Ryal and Scott. Three actions for one single act! Nay,
it may be extended in infinitum. If a man tosses a football into the street, and, after being
kicked about by one hundred people, it at last breaks a tradesman's windows; shall he
have trespass against the man who first produced it? Surely only against the man who
gave it that mischievous direction. But it is said, if Scott has no action against Shepherd,
against whom must he seek his remedy? I give no opinion whether case would lie against
Shepherd for the consequential damage, though, as at present advised, I think . . . it would.
But I think, in strictness of law, trespass would lie against Ryal, the immediate actor in
this unhappy business. Both he and Willis have exceeded the bounds of self-defence, and
not used sufficient circumspection in removing the danger from themselves. The
throwing it across the market-house, instead of brushing it down, or throwing [it] out of
the open sides into the street, (if it was not meant to continue the sport, as it is called),
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was at least an unnecessary and incautious act. Not even menaces from others are
sufficient to justify a trespass against a third person; much less a fear of danger to either
his goods or his person -- nothing but inevitable necessity. Weaver and Ward.

I admit that the defendant is answerable in trespass for all the direct and inevitable
effects caused by his own immediate act. But what is his own immediate act? The
throwing [of] the squib to Yates’s stall. Had Yates’s goods been burnt, or his person
injured, Shepherd must have been responsible in trespass. But he is not responsible for
the acts of other men. . . . [I]f I bring trespass for an immediate injury, and prove at most
only a consequential damage, judgment must be for the defendant [ ]. It is said by
Lord Raymond, and very justly, . . . “we must keep up the boundaries of actions,
otherwise we shall introduce the utmost confusion.” As I therefore think no immediate
injury passed from the defendant to the plaintiff. . . I am of opinion, that in this action
judgment ought to be for the defendant.

GOULD, J., was of the same opinion with Nares, J., that this action was well
maintainable. The whole difficulty lies in the form of the action, and not in the substance
of the remedy. The line is very nice between case and trespass upon these occasions:

I am persuaded there are many instances wherein both or either will lie. I agree with
brother Nares, that wherever a man does an unlawful act, he is answerable for all the
consequences; and trespass will lie against him . . . . But, exclusive of this, I think the
defendant may be considered in the same view as if he himself had personally thrown the
squib in the plaintiff's face. The terror impressed upon Willis and Ryal excited self-
defence, and deprived them of the power of recollection. What they did was therefore the
inevitable consequence of the defendant’s unlawful act. Had the squib been thrown into
a coach full of company, the person throwing it out again would not have been
answerable for the consequences. What Willis and Ryal did was by necessity, and the
defendant imposed that necessity upon them. . . .

DE GREY, C.J. This case is one of those wherein the line drawn by the law
between actions on the case and actions of trespass is very nice and delicate. Trespass is
an injury accompanied with force, for which an action of trespass vi et armis lies against
the person from whom it is received. The question here is, whether the injury received by
the plaintiff arises from the force of the original act of the defendant, or from a new force
by a third person. I agree with my brother Blackstone as to the principles he has laid
down, but not in his application of those principles to the present case. The real question
certainly does not turn upon the lawfulness or unlawfulness of the original act; for actions
of trespass will lie for legal acts when they become trespasses by accident; as in the cases
cited for cutting thorns, lopping of a tree, shooting at a mark, defending oneself by a stick
which strikes another behind, etc. They may also not lie for the consequences even of
illegal acts, as that of casting a log in the highway. But the true question is, whether the
injury is the direct and immediate act of the defendant, and I am of opinion, that in this
case it is. The throwing [of] the squib was an act unlawful and tending to affright the
bystanders. So far, mischief was originally intended; not any particular mischief, but
mischief indiscriminate and wanton. Whatever mischief therefore follows, he is the
author of it. . . . I look upon all that was done subsequent to the original throwing as a
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continuation of the first force and first act, which will continue till the squib was spent by
bursting. And I think that any innocent person removing the danger from himself to
another is justifiable; the blame lights upon the first thrower. The new direction and new
force flow out of the first force, and are not a new trespass. ... On these reasons I
concur with Brothers Gould and Nares, that the present action is maintainable.

Notes

1. Direct and indirect. Given the liability standard set out in the Case of the Thorns and
in Weaver v. Ward, it seems vital to Blackstone that the writ of trespass be restricted to
direct rather than indirect consequences. The football (soccer!) example he offers
illustrates his concern. Do Nares or Gould have a good answer? On the other hand, is
Blackstone’s distinction between direct and indirect distinction sustainable? What about
De Grey’s idea that directness follows from the relevant agent’s intentions rather than
from the path of the object in question? What about Gould’s idea that Willis and Ryal
were not agents in the right way?

2. The great William Blackstone. Blackstone, whose opinion failed to carry the day in
Scott v. Shepherd, was one of the most important jurists in the history of the common law.
As the first holder of the Vinerian Chair of English Law at Oxford University, Blackstone
was responsible for turning the common law into a subject worthy of university study.
His Commentaries on the Laws of England, published in four volumes between 1765 and
1769, aimed to take the accumulated forms of action in the common law and make sense
of them as a body of law founded on rational principles with coherence and integrity.
Given that the common law had accumulated in ad hoc fashion for over seven hundred
years by the time he began to write, this was no small feat. Blackstone’s effort was so
successful that virtually every American law student for the next century learned the law
by reading American editions of the Vinerian Professor’s great text. And unlike
contemporary common law works such as digests and practice manuals, which
functioned even in their time as reference books, the four volumes of Blackstone remain
readable as a classic text to this day.

Does Blackstone’s commitment to reason and the rule of law as a body of
principles help us understand his view in Scott v. Shepherd? To be sure, the great jurist’s
distinction between direct and indirect injuries will be very difficult to maintain in
practice. But what mechanisms are his fellow judges likely to try to invoke in order hold
off the problem that Blackstone’s soccer example identifies? At the heart of Scott v.
Shepherd, then, is a deep problem in legal theory. Law aims to articulate principles of
general application that can resolve future disputes. But the multifariousness of human
behavior and social life and the limits of reason make it exceedingly hard to exclude . . .
human discretion from the operation of the law.
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3. Whose act? The action on the case was more appealing to Blackstone in Scott v.
Shepherd because of its association with a heightened liability standard of negligence.
Plaintiffs in actions on the case typically only recovered damages if they could show that
a defendant’s negligent or otherwise wrongful act caused the injury in question. This
meant that the innocent kicker of a soccer ball would not be stuck with liability for the
damage done by the same soccer ball at some later time, where the later damage would
not have occurred but for the initial innocent kick. Only a negligent or otherwise
wrongful initial act would raise the possibility of the actor being held liable for such
downstream damages.

And yet a puzzle persists about the liability standard for trespass actions in the
seventeenth and eighteenth centuries. If the court in Weaver v. Ward really meant to say
that a defendant may be held liable without regard to fault, how were courts to know
which of the two actors before them — plaintiff and defendant — was responsible for the
injury in question in the relevant way? To put this a different way, when the Weaver
court said that a defendant might plead that the injury was the result of the plaintiff’s act
instead of the defendant’s act, how was a court to decide which act was the responsible
act? Both parties will inevitably have acted. What seems to be needed is some further
basis for distinguishing the conduct of the two parties. But the early modern common
law does not seem to have offered much by way of such a basis -- not at the pleading
stage, at least.

But if the pleadings offered no basis for distinguishing injuries attributable to
plaintiff’s actions from those attributable to the defendant’s acts, a basis for allocating the
liability between plaintiff and defendant may have emerged at the trial stage. If the
parties joined issue on some allegation of fact, the king’s judges sent causes of action out
into the countryside for a trial by jury. The next case suggests that despite the suggestion
of The Case of the Thorns, Weaver v. Ward, and Scott v. Shepherd, negligence questions
may have been raised in trespass actions in those jury trials precisely as a way of
identifying which of the two parties had acted in such a way as to make him the one who
should bear the costs of the injury.

Gibbons v. Pepper, 91 Eng. Rep. 922 (K.B. 1695)

Trespass, assault and battery. The defendant pleads, that he rode upon a horse in
the King’s highway, and that his horse being affrighted ran away with him . . . so that he
could not stop the horse; that there were several persons standing in the way, among
whom the plaintiff stood; and that he called to them to take care, but that notwithstanding,
the plaintiff did not go out of the way, but continued there; so that the defendant’s horse
ran over the plaintiff against the will of the defendant . . . . The plaintiff demurred. And
Serjeant Darnall for the defendant argued, that if the defendant in his justification shows
that the accident was inevitable, and that the negligence of the defendant did not cause it,
judgment shall be given for him. To prove which he cited [cases].
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Northey for the plaintiff said, that in all these cases the defendant confessed a
battery, which he afterwards justified; but in this case he justified a battery, which is no
battery. Of which opinion was the whole Court; for if I ride upon a horse, and J. S. whips
the horse, so that he runs away with me and runs over any other person, he who whipped
the horse is guilty of the battery, and not me. But if I by spurring was the cause of such
accident, then I am guilty. In the same manner, if A. takes the hand of B. and with it
strikes C., A. 1is the trespasser, and not B. And, per Curiam, the defendant might have
given [his] justification in evidence, upon the general issue pleaded. And therefore
judgment was given for the plaintiff.

Notes

1. Early modern common law pleading and procedural imperatives. To understand
Gibbons v. Pepper, one has to know a little bit about the pleading system of the early
modern common law courts. Once the plaintiff had selected his writ, the defendant was
put to a choice before the king’s judges at Westminster. He could issue a general denial
(plead “the general issue”). Or he could enter a special plea (plead “the special issue”)
confessing the validity of the plaintiff’s allegation but asserting some justification. The
former plea sent the cause of action to a trial by jury on the truth of the plaintiff’s story, a
trial that was usually held in the vicinity of the acts complained of. The latter plea put the
plaintiff to a choice. Now the plaintiff could either issue a general denial of the facts
alleged in the defendant’s special plea in justification, which would produce a jury trial
on the limited question of whether the defendant’s story was true, or issue a special plea
of his own. Typically, the special plea at this stage would be a demurrer, asserting that
the defendant’s justification, even if true, was not sufficient as a matter of law.

The plaintiff’s lawyer in Gibbons adopted this latter strategy and demurred to the
defendant’s plea. Northey says — and the judges of the King’s Bench seem to agree — that
it would be a good special plea for a defendant in a trespass action to confess the trespass
but justify it some way. The defendant might, for example, say that the injury was
inevitable in the sense suggested in Weaver v. Ward. It would also have been permissible
for the defendant to enter a general denial and assert that there was no tort at all because
the defendant’s acts were not the relevant cause of the plaintiff’s injury. But this
defendant, Northey claims, wants to have it both ways: to say that the relevant cause was
the fright given to the horse, not the defendant’s act, and that the injury was inevitable.
Northey’s response is to say that this is a bad plea -- that the defendant may not plead
both ways but must instead choose one plea or another. And the court agrees.

One might wonder at the fairness of this: why put the defendant to the burden of
specifying so precisely the kind of plea he means to enter? Over time, the demanding
and highly particular procedures of the common law became objects of derision and
scorn. It would seem the domain of pettifogging lawyers drawing obscure distinctions
and laying traps for the unwary and untrained. Our modern procedural system, since at
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least the middle of the nineteenth century, has dropped the elaborate pleading
requirements from the front end of civil actions.

But the early modern system was not merely a device for generating fine
distinctions and procedural niceties. People rarely create arbitrary and capricious
systems; we create institutions for reasons, and here the reason was that it served an
important function. The common law trial had no discovery stage: there was no sharing
of information between the parties in advance of the trial. The result was that the factual
issues on which the jury would decide had to be narrowed by the pleadings lest one or
both of the litigants risk being completely taken by surprise by his adversary’s trial
strategy and not have prepared witnesses or other evidence on the relevant story.
(Consider Serjeant Darnall’s plea for the defendant in Gibbons: it impermissibly
presented not one but two different factual defenses to the plaintiff’s complaint, first that
the horse had been frightened by some third party or some other agency, and second that
the injury was inevitable in the sense suggested by the court in Weaver v. Ward.) The
common law courts’ insistence on extremely specific pleading was an effort to focus the
proceedings on as narrow an issue as possible.

Note that although to our eyes the common law’s early pleading system may seem
unappealing, our own procedural alternative is hardly free of dysfunction. Recall first
how incredibly expensive our system is. The pretrial process by which parties share
information with one another — discovery and depositions — is so overwhelmingly costly
that many kinds of cases simply cannot be brought at all, at least not in an economical
matter. Recall also that our system has essentially brought an end to the civil trial
altogether, since virtually all cases that do get brought settle in advance of trial. Both of
these characteristics of our system of trials may be traced directly to the reform of the
common law pleading system. The advent of elaborate pretrial processes like discovery
became necessary once the common law pleading had been abolished. In turn, discovery
has turned out to be so expensive and to produce so much information at the pretrial stage
that it has in most cases led the parties to settle rather than litigate to trial. For more on
this point, see John H. Langbein, The Disappearance of Civil Trial in the United States,
122 YALE L.J. 522 (2012).

2. Common law juries and the fault standard. Gibbons is important to us not only
because the case illustrates the choices to be made in designing a procedural system, but
also because it reveals more about the liability standard at common law for unintentional
injuries. The judges of King’s Bench emphasize the centrality for the law of trespass of
identifying the relevant actor. To act and cause injury is to have committed a trespass.

But the penultimate line of Gibbons suggests something more — it indicates that at
least some of the kinds of justifications and excuses that the defendant sought to offer
could have been raised and litigated at the jury trial stage of the proceedings. We have
much less information about the jury trials in the early common law than we do about the
pleadings that took place at Westminster. Trial transcripts do not exist. But the
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suggestion of Gibbons is that juries may have been making distinctions between the
parties that were subtler than the relatively crude pleading categories.

3. Gibbons foreshadowed a crisis for the rigid forms of the common law writ system.
The crisis was especially apparent in highway cases, particularly in carriage accidents.
The difficulty appeared in the following case:

Leame v. Bray, 102 Eng. Rep. 724 (K.B. 1803)

[In a trespass action plaintiff declared that the defendant “with force and arms” drove
“along the King’s highway with such great force and violence upon and against the
plaintiff’s curricle drawn by two horses,” that the plaintiff’s servant was thrown to the
ground and plaintiff himself leapt to the ground and was injured as his horses fled in
fright, fracturing his collar bone. Defendant pleaded not guilty and the case went to trial
where it appeared in evidence at trial before Lord Ellenborough C.J. that the accident
occurred because the defendant drove his carriage on the wrong side of the road on a dark
night. The defendant objected that “the injury having happened from negligence, and not
wilfully, the proper remedy was by an action on the case and not of trespass vi et armis.
The trial judge dismissed the plaintiff’s case as having been brought under the wrong
writ. |

Gibbs and Park [for the defendant-respondent] now shewed cause against a rule
for setting aside the nonsuit, and admitted that there were many precedents of trespass vi
et armis for an injury immediately proceeding from the party, although his will did not go
along with his act; but here they contended that the injury was consequential and not
immediately flowing from the forcible act of the defendant, and in such a case trespass
will not lie unless such act be done willfully. . . .

Erskine and Hovell [for the plaintiff-appellant] in support of the rule. The
distinction which was taken in Reynolds v. Clarke has been adopted in all the subsequent
cases that where the immediate act itself occasions a prejudice or is an injury to the
plaintiff’s person &c. there trespass vi et armis will lie: but where the act itself is not an
injury, but a consequence from that act is prejudicial to the plaintiff’s person, &c., there
trespass vi et armis will not lie, but the proper remedy is by an action on the case. ... In
none of the cases is it laid down as a branch of the distinction that the act done must be
either wilful, or illegal, or violent, in order to maintain trespass: the only question is,
whether the injury from it be immediate.

LORD ELLENBOROUGH C.J. The true criterion seems to be according to what
Lord C.J. de Grey says in Scott v. Shepherd, whether the plaintiff received an injury by
force from the defendant. If the injurious act be the immediate result of the force
originally applied by the defendant, and the plaintiff by injured by it, it is the subject of
an action of trespass vi et armis by all the cases both ancient and modern. It is immaterial
whether the injury be wilful or not. As is in the case alluded to by my brother Grose,
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where on shooting at butts for a trial of skill with the bow and arrow, the weapon then in
use, in itself a lawful act, and no unlawful purpose in view; yet having accidentally
wounded a man, it was holden to be a trespass, being an immediate injury from an act of
force by another. Such also was the case of Weaver v. Ward, in Hob. 134, where a like
unfortunate accident happened whilst persons were lawfully exercising themselves in
arms. So in none of the cases mentioned in Scott v. Shepherd did willfulness make any
difference. . . .

LE BLANC J. In many of the cases the question has come before the Court upon
a motion in arrest of judgment, where the Court in determining whether trespass or case
were the proper remedy, have observed on the particular language of the declaration. But
in all the books the invariable principle to be collected is, that where the injury is
immediate on the act done, there trespass lies; but where it is not immediate on the act
done, but consequential, there the remedy is in case. And the distinction is well instanced
by the example put out of a man’s throwing a log into the highway: if at the time of its
being thrown it hit any person, it is trespass, but if after it be thrown, any person going
along the road receive an injury by falling over it as it lies there, it is case. Neither does
the degree of violence with which the act is done make any difference: for if the log were
put down in the most quiet way upon a man’s foot, it would be trespass; but if thrown
into the road with whatever violence, and one afterwards fall over it, it is case and not
trespass. So here, if the defendant had simply placed his chaise in the road, and the
plaintiff had run against it in the dark, the injury would not have been direct, but in
consequence only of the defendant’s previous improper act. Here however the defendant
was driving the carriage at the time with the force necessary to move it along, and the
injury to the plaintiff happened from that immediate act: therefore the remedy must be
trespass: and all the cases will support that principle.

Note

The problem of surprise. In Leame, the trial judge saw the writ of trespass as
inappropriate for non-willful carriage accidents arising out of mere negligence, because
there was no willful injury. The defendant here, after all, did not intend to be on the
wrong side of the road. But the trial court was reversed on appeal. Why the reversal?
One consideration might have been that requiring plaintiffs to use the writ of trespass on
the case in highway cases would put them at risk of being surprised at trial by testimony
that the defendant actually intended to strike them. In an intentional or willful highway
collision, only trespass would be appropriate. And so the justices of King’s Bench
concluded that a plaintiff such as the plaintiff in Leame had to be allowed to move
forward in trespass, even in actions for mere negligence.

The difficulty that soon became apparent is that plaintiffs moving forward in case
face the same risk of surprise: if facts emerged at trial to suggest that the proper writ was
trespass, the same difficulty of surprise would arise once more, which is precisely what
happened in Williams v. Holland:
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Williams v. Holland, 131 Eng. Rep. 848 (C.P. 1833)

[John Williams, the son and servant of the plaintiff and Mary Ann Williams, the
infant daughter of the Plaintiff, were riding in horse-drawn cart along a public highway
when the defendant “so carelessly, unskillfully, and improperly drove, governed, and
directed” his horse-drawn gig that “by and through the carelessness, negligence,
unskillfulness, and improper conduct of the Defendant, the said gig and horse of the
Defendant then and there ran and struck with great violence upon and against the cart and
horse of the Plaintiff, and thereby then and there crushed, broke to pieces, and damaged
the same,” injuring John and Mary Ann and depriving the plaintiff of the service of his
son and putting him to the expense of doctor’s bills. The defendant pled not guilty.]

At the trial before Tindal C. J., it appeared that the Plaintiff’s cart was standing at
the side of a road twenty-four feet wide, with the near wheel on the footway, when the
Defendant in a gig, and, in the act of racing with another gig, drove against the cart, upset
and broke it to pieces . . . . The defence was that the defendant’s horse had run away with
him. And the Chief Justice left it to the jury to say whether the collision was the result of
accident, or of negligence and carelessness in the defendant. The jury found the latter,
and gave a verdict with damages for the Plaintiff. It was also contended, on the part of
the Defendant, that the action was misconceived, and ought to have been trespass instead
of case. The Chief Justice having reserved that point for the consideration of the Court,
Bompas Serjt. obtained thereupon, a rule nisi to set aside the verdict and enter a nonsuit.*

Jones Serjt. [for the plaintiff], who shewed cause, contended, that the result of all
the cases on this subject was, that where the act complained of is immediate and wilful,
the remedy is only by action of trespass; where the act is immediate, but occasioned by
negligence or carelessness, the remedy is either by trespass or case; where the act is
unimmediate, the remedy is by case only. [citing Weaver v. Ward, Reynolds v. Clarke,
Scott v. Shepherd, and Leame v. Bray]

Bompas [for the defendant], in support of his rule, insisted, that the effect of all the
authorities is, that when the act complained of is immediate, whether it be willful or the
result of negligence, the remedy is by trespass only.

TINDAL C.J. ... [T]he present rule was obtained for setting aside the verdict
and entering a nonsuit, under leave given for that purpose, upon the ground that the
injury having been occasioned by the immediate act of the Defendant himself, the
action ought to have been trespass, and that the case was not maintainable; and
amongst other cases cited by the Defendant's counsel in support of this objection,
that of Leame v. Bray (3 East, 593) was principally relied upon as an authority in point.

[T]he present objection ought not to prevail, unless some positive and inflexible
rule of law, or some authority too strong to be overcome, is brought forward in its support.
If such are to be found, they must, undoubtedly, be adhered to; for settled forms of action,
adapted to different grievances, contribute much to the certain administration of justice.
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But upon examining the cases cited in argument, both in support of, and in answer
to, the objection, we cannot find one in which it is distinctly held, that the present
form of action is not maintainable under the circumstances of this case.

For as to Leame v. Bray, on which the principal reliance is placed by the
Defendant, in which the form of action was trespass, and the circumstances very nearly
the same as those in the case now under consideration, the only rule established is,
that an action of trespass might be maintained, not that an action on the case could not.
The case of Savignac v. Roome, in which the Court held that case would not lie where the
defendant’s servant willfully drove against the plaintiff’s carriage, was founded on the
principle, that no action would lie against the master for the wilful act of his servant . . . .

We hold it, however, to be unnecessary, to examine very minutely the grounds of
the various decisions; for the late case of Moreton v. Hardern and Others [decided] . . .
that where the injury is occasioned by the carelessness and negligence of the Defendant,
although it be occasioned by his immediate act, the Plaintiff may, if he thinks proper,
make the negligence of the Defendant the ground of his action, and declare in case. It has
been urged, indeed, in answer to [Moreton v. Hardern], that it was decided on the ground,
that the action was brought against one of the proprietors who was driving, and against
his co-proprietors who were absent, but whose servant was on the box at the time; and
that as trespass would not have been maintainable against the co-proprietors who were
absent, so case was held maintainable in order that all the proprietors might be included.
But it is manifest that the Court did not rest their opinion upon so narrow a ground; nor
indeed would it have been a solid foundation for the judgment, that the master, who was
present, should be made liable to a different form of action than he otherwise would have
been if the servant of the other proprietors had not been there.

We think the case last above referred to has laid down a plain and intelligible rule,
that where the injury is occasioned by the carelessness and negligence of the defendant,
the plaintiff is at liberty to bring an action on the case, notwithstanding the act is
immediate, so long as it is not a willful act; and, upon the authority of that case, we think
the present form of action maintainable to recover damages for the injury.

Notes

1. Highway cases. Williams v. Holland addressed a problem that was emerging in
highway cases and in cases involving enterprises with more than one owner such as that
in Moreton v. Hardern and Others, discussed by Chief Justice Tindal. The problem was
that requiring a plaintiff to choose between trespass and case in advance of the trial
forced the plaintiff to gamble on what the underlying facts might turn out to be. If the
defendant himself was driving, Leame v. Bray permitted the plaintiff to move ahead in
trespass. But if it turned out that the defendant’s servant was driving, then the injury
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would be indirect as between plaintiff and defendant such that case might seem to be the
only appropriate cause of action. Williams resolved this problem by making clear that
either way, a writ of trespass on the case would be an appropriate cause of action in
highway collisions, so long as the defendant’s act was not willful.

2. Trespass on the case. After Williams, trespass on the case became the standard form
of action in highway cases. Williams thus increased the association between showings of
negligence and highway cases. This made sense because the highway cases brought out
an underlying problem with the trespass cases reaching back all the way to the Case of
the Thorns and Weaver v. Ward. It was one thing to attribute great significance to the act
that caused the plaintiff’s injury. But on what principle did the common law courts
conclude that the relevant cause of that injury was the defendant’s act rather than the
plaintiff’s own? In the middle of the nineteenth-century, common law jurists would
identify an answer to this problem. We now turn to the answer to which they arrived.

B. Negligence versus Strict Liability

Despite a smattering of older cases such as those in Section A above, the modern
law of unintentional torts is quite new. It traces itself back to the middle of the nineteenth
century, when a confluence of developments gave rise to something recognizable as
modern tort law. Industrialization produced a sharp increase in the sheer number of
accidental injuries and deaths. The demise of the writ system and the abolition of the old
common law forms of action gave rise to substantive conceptual categories for the law,
such that for the first time law book publishers issued treatises on tort law. Equally
important, the rise of a market economy characterized by male wage earners supporting
families of dependent women and children gave rise to new pressure for wage
replacement when wage earners were injured or killed. See generally JOHN FABIAN
WITT, THE ACCIDENTAL REPUBLIC (2004).

Just as modern tort law was beginning to emerge, an influential judge in
Massachusetts weighed in on the question that had animated the smattering of English
cases since the Case of the Thorns: when is a defendant obligated to compensate a
plaintiff for unintentionally inflicted harm? Strangely enough, the question would arise
in a case that had nothing to do with the industrial revolution or the kinds of wage work
that seemed to have occasioned the new law of torts. To the contrary, the case involved
the kind of simple problem that torts jurists had posed as hypotheticals for centuries.
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Brown v. Kendall, 60 Mass. 292 (1850)

It appeared in evidence, on the trial . . . that two dogs, belonging to the plaintiff
and the defendant, respectively, were fighting in the presence of their masters; that the
defendant took a stick about four feet long, and commenced beating the dogs in order to
separate them; that the plaintiff was looking on, at the distance of about a rod, and that he
advanced a step or two towards the dogs. In their struggle, the dogs approached the place
where the plaintiff was standing. The defendant retreated backwards from before the dogs,
striking them as he retreated; and as he approached the plaintiff, with his back towards
him, in raising his stick over his shoulder, in order to strike the dogs, he accidentally hit
the plaintiff in the eye, inflicting upon him a severe injury.

SHAW, C.J. This is an action of trespass, vi et armis, brought by George Brown
against George K. Kendall, for an assault and battery . ... [The trial court entered
judgment for the plaintiff, instructing “the jury, that if it was not a necessary act, and the
defendant was not in duty bound to part the dogs, but might with propriety interfere or
not as he chose, the defendant was responsible for the consequences of the blow, unless it
appeared that he was in the exercise of extraordinary care, so that the accident was
inevitable, using the word not in a strict but a popular sense.”]

The facts set forth in the bill of exceptions preclude the supposition, that the blow,
inflicted by the hand of the defendant upon the person of the plaintiff, was intentional.
The whole case proceeds on the assumption, that the damage sustained by the plaintiff,
from the stick held by the defendant, was inadvertent and unintentional; and the case
involves the question how far, and under what qualifications, the party by whose
unconscious act the damage was done is responsible for it. We use the term
"unintentional" rather than involuntary, because in some of the cases, it is stated, that the
act of holding and using a weapon or instrument, the movement of which is the
immediate cause of hurt to another, is a voluntary act, although its particular effect in
hitting and hurting another is not within the purpose or intention of the party doing the act.

It appears to us, that some of the confusion in the cases on this subject has grown
out of the long-vexed question, under the rule of the common law, whether a party's
remedy, where he has one, should be sought in an action of the case, or of trespass. This
is very distinguishable from the question, whether in a given case, any action will lie. The
result of these cases is, that if the damage complained of is the immediate effect of the act
of the defendant, trespass vi et armis lies; if consequential only, and not immediate, case
is the proper remedy. Leame v. Bray, 3 East, 593. . ..

In these discussions, it is frequently stated by judges, that when one receives
injury from the direct act of another, trespass will lie. But we think this is said in
reference to the question, whether trespass and not case will lie, assuming that the facts
are such, that some action will lie. These dicta are no authority, we think, for holding,
that damage received by a direct act of force from another will be sufficient to maintain
an action of trespass, whether the act was lawful or unlawful, and neither wilful,
intentional, or careless. In the principal case cited, Leame v. Bray, the damage arose from
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the act of the defendant, in driving on the wrong side of the road, in a dark night, which
was clearly negligent if not unlawful. . . .

We think, as the result of all the authorities, the rule is correctly stated by Mr.
Greenleaf, that the plaintiff must come prepared with evidence to show either that the
intention was unlawful, or that the defendant was in fault; for if the injury was
unavoidable, and the conduct of the defendant was free from blame, he will not be liable.
2 Greenl. Ev. §§ 85 to 92. If, in the prosecution of a lawful act, a casualty purely
accidental arises, no action can be supported for an injury arising therefrom. . .. In
applying these rules to the present case, we can perceive no reason why the instructions
asked for by the defendant ought not to have been given; to this effect, that if both
plaintiff and defendant at the time of the blow were using ordinary care, or if at that time
the defendant was using ordinary care, and the plaintiff was not, or if at that time, both
the plaintiff and defendant were not using ordinary care, then the plaintiff could not
recover.

In using this term, ordinary care, it may be proper to state, that what constitutes
ordinary care will vary with the circumstances of cases. In general, it means that kind and
degree of care, which prudent and cautious men would use, such as is required by the
exigency of the case, and such as is necessary to guard against probable danger. A man,
who should have occasion to discharge a gun, on an open and extensive marsh, or in a
forest, would be required to use less circumspection and care, than if he were to do the
same thing in an inhabited town, village, or city. To make an accident, or casualty, or as
the law sometimes states it, inevitable accident, it must be such an accident as the
defendant could not have avoided by the use of the kind and degree of care necessary to
the exigency, and in the circumstances in which he was placed.

We are not aware of any circumstances in this case, requiring a distinction
between acts which it was lawful and proper to do, and acts of legal duty. There are cases,
undoubtedly, in which officers are bound to act under process, for the legality of which
they are not responsible, and perhaps some others in which this distinction would be
important. We can have no doubt that the act of the defendant in attempting to part the
fighting dogs, one of which was his own, and for the injurious acts of which he might be
responsible, was a lawful and proper act, which he might do by proper and safe means. If,
then, in doing this act, using due care and all proper precautions necessary to the
exigency of the case, to avoid hurt to others, in raising his stick for that purpose, he
accidentally hit the plaintiff in his eye, and wounded him, this was the result of pure
accident, or was involuntary and unavoidable, and therefore the action would not lie. Or
if the defendant was chargeable with some negligence, and if the plaintiff was also
chargeable with negligence, we think the plaintiff cannot recover without showing that
the damage was caused wholly by the act of the defendant, and that the plaintiff's own
negligence did not contribute as an efficient cause to produce it.

The [trial] court instruct[ion] . . .. is to be taken in connection with the charge

afterwards given, that if the jury believed, that the act of interference in the fight was
unnecessary, (that is, as before explained, not a duty incumbent on the defendant,) then
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the burden of proving extraordinary care on the part of the defendant, or want of ordinary
care on the part of plaintiff, was on the defendant.

The court are of opinion that these directions were not conformable to law. If the
act of hitting the plaintiff was unintentional, on the part of the defendant, and done in the
doing of a lawful act, then the defendant was not liable, unless it was done in the want of
exercise of due care, adapted to the exigency of the case, and therefore such want of due
care became part of the plaintiff's case, and the burden of proof was on the plaintiff to
establish it. 2 Greenl. Ev. § 85.

Perhaps the learned judge, by the use of the term extraordinary care, in the above
charge, explained as it is by the context, may have intended nothing more than that
increased degree of care and diligence, which the exigency of particular circumstances
might require, and which men of ordinary care and prudence would use under like
circumstances, to guard against danger. If such was the meaning of this part of the charge,
then it does not differ from our views, as above explained. But we are of opinion, that the
other part of the charge, that the burden of proof was on the defendant, was incorrect.
Those facts which are essential to enable the plaintiff to recover, he takes the burden of
proving. The evidence may be offered by the plaintiff or by the defendant; the question of
due care, or want of care, may be essentially connected with the main facts, and arise
from the same proof; but the effect of the rule, as to the burden of proof, is this, that when
the proof'is all in, and before the jury, from whatever side it comes, and whether directly
proved, or inferred from circumstances, if it appears that the defendant was doing a
lawful act, and unintentionally hit and hurt the plaintiff, then unless it also appears to the
satisfaction of the jury, that the defendant is chargeable with some fault, negligence,
carelessness, or want of prudence, the plaintiff fails to sustain the burden of proof, and is
not entitled to recover.

New trial ordered.

Notes

1. What is a holding? What is the holding of Brown v. Kendall? For that matter, what is
a holding? Judges do not make law simply by speaking and writing. A judge’s opinion,
or at least part of that opinion, becomes law for subsequent cases by virtue of the court’s
resolution of the dispute that is before the court. That is why a case that settles before it
is decided by a court does not produce any law at all. In the formulation of Judge Pierre
Leval of the U.S. Court of Appeals for the Second Circuit, a holding is a “proposition of
law” that “explain[s] why the court’s judgment goes in favor of the winner.” Pierre N.
Leval, Judging Under the Constitution: Dicta About Dicta, 81 N.Y.U. L. REV 1249, 1256
(2006). Professors Michael Abramowicz and Maxwell Stearns observe further that it
cannot be that holdings are merely those parts of an opinion necessary (or, as in one
influential formulation, “pivotal”) in reaching the decision, since there is often more than
one possible route to a particular resolution. Abramowicz and Stearns argue therefore
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that a holding consists of “those propositions along the chosen decisional path or paths of
reasoning that (1) are actually decided, (2) are based upon the facts of the case, and (3)
lead to the judgment.” Michael Abramowicz & Maxwell Stearns, Defining Dicta, 57
STAN. L. REV. 953,961 (2004).

Using the Leval or Abramowicz/Stearns theories of a holding, we might take the
question about the holding of Brown v. Kendall a step further. The first question is what
Justice Shaw held in Brown v. Kendall as to the relevant liability standard. But the
second and underlying question is whether there was a holding at all!

2. Tort law as industrial subsidy? Setting aside the problem of characterizing the holding
of Brown v. Kendall, it seems clear that Shaw meant to articulate a principle for
distinguishing between the plaintiff and the defendant in accident cases. The principle
Shaw identified was the negligence principle. He moved the liability standard as
administered by judges toward something like a negligence test, holding defendants liable
only when they fail to exercise ordinary or reasonable care — that is, when they act
negligently. This negligence standard generally offers a more favorable approach for
defendants than a test that holds them liable even if they exercise reasonable care, but fail
to take the extraordinary care on which earlier cases sometimes seemed to insist. Why
would Shaw have wanted to do this?

Given the historical influence of Shaw’s opinion, a substantial literature has tried
to explain Shaw’s motivations. Harvard professor Morton Horwitz controversially
claimed that Shaw adopted the negligence standard to subsidize industrialization and
economic growth at the expense of poor constituencies. In contrast to the stricter liability
standard that preceded it, Horwitz argues, negligence immunized emerging industries
from legal liability absent fault, placing more of the burden of economic growth on the
weakest groups in American society: groups like farmers and workers. MORTON
HORWITZ, THE TRANSFORMATION OF AMERICAN LAW, 1780-1860, at 97, 99-
101 (1977).

Subsequent scholars have criticized Horwitz’s thesis. Some dispute Horwitz’s
characterization of mid- and late-nineteenth-century tort law as having been especially
friendly to defendants. For example, Peter Karsten has argued that nineteenth-century
negligence plaintiffs faced no “new ‘roadblocks and hurdles’” in collecting damages. See
PETER KARSTEN, HEART VERSUS HEAD: JUDGE-MADE LAW IN
NINETEENTH-CENTURY AMERICA 80 (1997). Gary Schwartz similarly rejected
Horwitz’s claim that nineteenth-century courts favored major industries. See Gary T.
Schwartz, The Character of Early American Tort Law, 36 UCLA L. REV. 641, 717
(1988); Gary T. Schwartz, Tort Law and the Economy in Nineteenth Century America: A
Reinterpretation, 90 YALE L.J. 1717, 1720 (1981).

The more perceptive critique of the Horwitz view begins with the observation that
before the era of Brown v. Kendall, there were remarkably few tort actions for personal
injuries of any kind. For them, Brown v. Kendall is thus not a decision narrowing an
earlier era of relatively liberal liability, but precisely the opposite. It is the beginning of
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the modern liability regime, representing the end of an era of pervasive status-based
immunities from suit, and also the halting beginning of a new era of tort-based
responsibility for harms. For this account, see especially Robert Rabin, The Historical
Development of the Fault Principle: A Reinterpretation, 15 GA. L. REV. 925, 961 (1981),
and also Richard A. Epstein, The Historical Origins and Economic Structure of Workers’
Compensation Law, 16 GA. L. REV. 75 (1982), and John Fabian Witt, From Loss of
Services to Loss of Support, 25 LAW & SOCIAL INQUIRY 717 (2000).

Scholars have also objected to one of Horwitz’s underlying premises: that private
law doctrine can redistribute wealth among social groups. For example, Richard Epstein
has claimed that courts and common law doctrines typically lack the institutional capacity
to redistribute wealth, since (after all) all parties — including industrialists — are
simultaneously prospective defendants and prospective plaintiffs. In theory, they may
stand to lose as much as they gain from new common law rules favoring one side or the
other. See Richard A. Epstein, The Social Consequences of Common Law Rules, 95
HARV. L. REV. 1717, 1718 (1982). Today’s lawyer-economists thus usually argue that
common law rules are highly inferior to the tax system as mechanisms for redistributing
wealth. See Louis Kaplow and Steven Shavell, Why the Legal System is Less Efficient
Than the Income Tax in Redistributing Income, 23 J. L. STUD. 667 (1994).

Is there any reason to think that in the real world firms or industries with deep
pockets are more likely to be defendants than plaintiffs in tort litigation? It is a
sociological fact that some actors are essentially not worth suing in tort: they are
“judgment proof,” as the saying goes, because they lack the assets against which any tort
judgment against them could be collected. Firms or industries with assets, by contrast,
are judgment-worthy. They are worth suing. Note that assisting industries through the
targeted manipulation of tort rules is something that policy-makers continue to do to this
day. To take one recent example, several state legislatures have recently passed
legislation to immunize the private space flight industry from liability. See, e.g., COLO.
REV. STAT. §§ 41-6-101(1) to (2)(a) (2014). These state immunity statutes protect and
subsidize the “small but growing” private space flight industry. See Justin Silver, Note,
Houston, We Have a (Liability) Problem, 112 MICH. L. REV. 833, 838 (2014). At the
federal level, to take two further examples, Congress has immunized firearm
manufacturers from suits by the victims of criminal shootings, see Protection of Lawful
Commerce in Arms Act, 15 U.S.C. § 7901 (2012), and vaccine manufacturers from tort
actions for bad reactions to childhood vaccines, see National Childhood Vaccine Injury
Act, 42 U.S.C. § 300aa-11 (2012). These targeted, scalpel-like immunizations are
considerably more precise than the blunderbuss of the general negligence standard. But
they suggest that tort rules can accomplish some kinds of distributive goals, worthy or
otherwise — or, at least, that lobbyists and legislatures think so. For a recent argument that
the choice between private law rules or the tax system as the best vehicle for
redistribution is a contextual and empirical question, see Zachary Liscow, Reducing
Inequality on the Cheap: When Legal Rule Design Should Include Equity as Well as
Efficiency, 123 YALE L.J. 2134 (2014).
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3. Negligence and wrongfulness. Are there other grounds that might have made the
negligence principle appealing to Shaw? One view argues that the ordinary care standard
advances the social interest, not merely the private interests of particular industries. This
argument, to which we will return in chapter 4, contends that the standard of ordinary
care demands of actors only that they not engage in conduct that is, on balance, socially
harmful and therefore wrongful. Another view comes from jurists who defend tort law as
an institution of corrective justice. For them, tort law embodies the obligation to repair
wrongful losses. The negligence standard might be said to be consistent with this
emphasis on wrongfulness because to act negligently is to behave wrongfully, even if not
intentionally so. See JULES L. COLEMAN, RISKS AND WRONGS (1992).

The leading turn-of-the-twentieth-century jurist, and later Supreme Court justice,
Oliver Wendell Holmes, Jr., organized much of the book with which he made his name
around identifying a moral ground for the test that Shaw articulated in Brown v. Kendall:

Oliver Wendell Holmes, Jr., The Common Law 77, 81-96 (1881)

The object of the next two Lectures is to discover whether there is any common
ground at the bottom of all liability in tort, and if so, what that ground is. . . .

[T]here are two theories of the common-law liability for unintentional harm. Both
of them seem to receive the implied assent of popular textbooks, and neither of them is
wanting in plausibility and the semblance of authority.

The first is that of Austin, which is essentially the theory of a criminalist.
According to him, the characteristic feature of law, properly so called, is a sanction or
detriment threatened and imposed by the sovereign for disobedience to the sovereign's
commands. As the greater part of the law only makes a man civilly answerable for
breaking it, Austin is compelled to regard the liability to an action as a sanction, or, in
other words, as a penalty for disobedience. It follows from this, according to the
prevailing views of penal law, that such liability ought only to be based upon personal
fault; and Austin accepts that conclusion, with its corollaries, one of which is that
negligence means a state of the party's mind. These doctrines will be referred to later, so
far as necessary.

The other theory is directly opposed to the foregoing. It seems to be adopted by
some of the greatest common law authorities, and requires serious discussion before it
can be set aside in favor of any third opinion which may be maintained. According to this
view, broadly stated, under the common law a man acts at his peril. It may be held as a
sort of set-off, that he is never liable for omissions except in consequence of some duty
voluntarily undertaken. But the whole and sufficient ground for such liabilities as he does
incur outside the last class is supposed to be that he has voluntarily acted, and that
damage has ensued. If the act was voluntary, it is totally immaterial that the detriment
which followed from it was neither intended nor due to the negligence of the actor.
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In order to do justice to this way of looking at the subject, we must remember that
the abolition of the common-law forms of pleading has not changed the rules of
substantive law. Hence, although pleaders now generally allege intent or negligence,
anything which would formerly have been sufficient to charge a defendant in trespass is
still sufficient, notwithstanding the fact that the ancient form of action and declaration has
disappeared.

In the first place, it is said, consider generally the protection given by the law to
property, both within and outside the limits of the last-named action. If a man crosses his
neighbor's boundary by however innocent a mistake, or if his cattle escape into his
neighbor's field, he is said to be liable in trespass quare clausum fregit. If an auctioneer in
the most perfect good faith, and in the regular course of his business, sells goods sent to
his rooms for the purpose of being sold, he may be compelled to pay their full value if a
third person turns out to be the owner, although he has paid over the proceeds, and has no
means of obtaining indemnity.

Now suppose that, instead of a dealing with the plaintiff’s property, the case is
that force has proceeded directly from the defendant’s body to the plaintiff's body, it is
urged that, as the law cannot be less careful of the persons than of the property of its
subjects, the only defences possible are similar to those which would have been open to
an alleged trespass on land. You may show that there was no trespass by showing that the
defendant did no act; as where he was thrown from his horse upon the plaintiff, or where
a third person took his hand and struck the plaintiff with it. In such cases the defendant’s
body is the passive instrument of an external force, and the bodily motion relied on by the
plaintiff is not his act at all. So you may show a justification or excuse in the conduct of
the plaintiff himself. But if no such excuse is shown, and the defendant has voluntarily
acted, he must answer for the consequences, however little intended and however
unforeseen. If, for instance, being assaulted by a third person, the defendant lifted his
stick and accidentally hit the plaintiff, who was standing behind him, according to this
view he is liable, irrespective of any negligence toward the party injured.

The arguments for the doctrine under consideration are, for the most part, drawn
from precedent, but it is sometimes supposed to be defensible as theoretically sound.
Every man, it is said, has an absolute right to his person, and so forth, free from detriment
at the hands of his neighbors. In the cases put, the plaintiff has done nothing; the
defendant, on the other hand, has chosen to act. As between the two, the party whose
voluntary conduct has caused the damage should suffer, rather than one who has had no
share in producing it. . . .

In spite, however, of all the arguments which may be urged for the rule that a man
acts at his peril, it has been rejected by very eminent courts, even under the old forms of
action. In view of this fact, and of the further circumstance that, since the old forms have
been abolished, the allegation of negligence has spread from the action on the case to all
ordinary declarations in tort which do not allege intent, probably many lawyers would be
surprised that any one should think it worthwhile to go into the present discussion. Such
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is the natural impression to be derived from daily practice. But even if the doctrine under
consideration had no longer any followers, which is not the case, it would be well to have
something more than daily practice to sustain our views upon so fundamental a question;
as it seems to me at least, the true principle is far from being articulately grasped by all
who are interested in it, and can only be arrived at after a careful analysis of what has
been thought hitherto. It might be thought enough to cite the decisions opposed to the rule
of absolute responsibility, and to show that such a rule is inconsistent with admitted
doctrines and sound policy. But we may go further with profit, and inquire whether there
are not strong grounds for thinking that the common law has never known such a rule,
unless in that period of dry precedent which is so often to be found midway between a
creative epoch and a period of solvent philosophical reaction. Conciliating the attention
of those who, contrary to most modern practitioners, still adhere to the strict doctrine, by
reminding them once more that there are weighty decisions to be cited adverse to it, and
that, if they have involved an innovation, the fact that it has been made by such
magistrates as Chief Justice Shaw goes far to prove that the change was politic, I think I
may assert that a little reflection will show that it was required not only by policy, but by
consistency. [ will begin with the latter.

The same reasoning which would make a man answerable in trespass for all
damage to another by force directly resulting from his own act, irrespective of negligence
or intent, would make him answerable in case for the like damage similarly resulting
from the act of his servant, in the course of the latter’s employment. The discussions of
the company's negligence in many railway cases would therefore be wholly out of place,
for although, to be sure, there is a contract which would make the company liable for
negligence, that contract cannot be taken to diminish any liability which would otherwise
exist for a trespass on the part of its employees.

More than this, the same reasoning would make a defendant responsible for all
damage, however remote, of which his act could be called the cause. So long, at least, as
only physical or irresponsible agencies, however unforeseen, co-operated with the act
complained of to produce the result, the argument which would resolve the case of
accidentally striking the plaintiff, when lifting a stick in necessary self-defence, adversely
to the defendant, would require a decision against him in every case where his act was a
factor in the result complained of. The distinction between a direct application of force,
and causing damage indirectly, or as a more remote consequence of one's act, although it
may determine whether the form of action should be trespass or case, does not touch the
theory of responsibility, if that theory be that a man acts at his peril.

As was said at the outset, if the strict liability is to be maintained at all, it must be
maintained throughout. A principle cannot be stated which would retain the strict liability
in trespass while abandoning it in case. It cannot be said that trespass is for acts alone,
and case for consequences of those acts. All actions of trespass are for consequences of
acts, not for the acts themselves. And some actions of trespass are for consequences more
remote from the defendant's act than in other instances where the remedy would be case.
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An act is always a voluntary muscular contraction, and nothing else. The chain of
physical sequences which it sets in motion or directs to the plaintiff's harm is no part of it,
and very generally a long train of such sequences intervenes. An example or two will
make this extremely clear.

When a man commits an assault and battery with a pistol, his only act is to
contract the muscles of his arm and forefinger in a certain way, but it is the delight of
elementary writers to point out what a vast series of physical changes must take place
before the harm is done. Suppose that, instead of firing a pistol, he takes up a hose which
is discharging water on the sidewalk, and directs it at the plaintiff, he does not even set in
motion the physical causes which must co-operate with his act to make a battery. Not
only natural causes, but a living being, may intervene between the act and its effect. . . .
In Scott v. Shepherd . . . trespass was maintained against one who had thrown a squib
into a crowd, where it was tossed from hand to hand in self-defence until it burst and
injured the plaintiff. Here even human agencies were a part of the chain between the
defendant's act and the result, although they were treated as more or less nearly automatic,
in order to arrive at the decision.

Now I repeat, that, if principle requires us to charge a man in trespass when his
act has brought force to bear on another through a comparatively short train of
intervening causes, in spite of his having used all possible care, it requires the same
liability, however numerous and unexpected the events between the act and the result. If
running a man down is a trespass when the accident can be referred to the rider's act of
spurring, why is it not a tort in every case . . . seeing that it can always be referred more
remotely to his act of mounting and taking the horse out?

Why is a man not responsible for the consequences of an act innocent in its direct
and obvious effects, when those consequences would not have followed but for the
intervention of a series of extraordinary, although natural, events? The reason is, that, if
the intervening events are of such a kind that no foresight could have been expected to
look out for them, the defendant is not to blame for having failed to do so. It seems to be
admitted by the English judges that, even on the question whether the acts of leaving dry
trimmings in hot weather by the side of a railroad, and then sending an engine over the
track, are negligent,—that is, are a ground of liability,—the consequences which might
reasonably be anticipated are material. Yet these are acts which, under the circumstances,
can hardly be called innocent in their natural and obvious effects. The same doctrine has
been applied to acts in violation of statute which could not reasonably have been
expected to lead to the result complained of.

But there is no difference in principle between the case where a natural cause or
physical factor intervenes after the act in some way not to be foreseen, and turns what
seemed innocent to harm, and the case where such a cause or factor intervenes, unknown,
at the time . . . .

To return to the example of the accidental blow with a stick lifted in self-defence,
there is no difference between hitting a person standing in one’s rear and hitting one who

115



3. Strict Liability and Negligence

was pushed by a horse within range of the stick just as it was lifted, provided that it was
not possible, under the circumstances, in the one case to have known, in the other to have
anticipated, the proximity. In either case there is wanting the only element which
distinguishes voluntary acts from spasmodic muscular contractions as a ground of
liability. In neither of them, that is to say, has there been an opportunity of choice with
reference to the consequence complained of,—a chance to guard against the result which
has come to pass. A choice which entails a concealed consequence is as to that
consequence no choice.

The general principle of our law is that loss from accident must lie where it falls,
and this principle is not affected by the fact that a human being is the instrument of
misfortune. But relatively to a given human being anything is accident which he could
not fairly have been expected to contemplate as possible, and therefore to avoid. In the
language of the late Chief Justice Nelson of New York: “No case or principle can be
found, or if found can be maintained, subjecting an individual to liability for an act done
without fault on his part.... All the cases concede that an injury arising from inevitable
accident, or, which in law or reason is the same thing, from an act that ordinary human
care and foresight are unable to guard against, is but the misfortune of the sufferer, and
lays no foundation for legal responsibility.” If this were not so, any act would be
sufficient, however remote, which set in motion or opened the door for a series of
physical sequences ending in damage; such as riding the horse, in the case of the runaway,
or even coming to a place where one is seized with a fit and strikes the plaintiff in an
unconscious spasm. Nay, why need the defendant have acted at all, and why is it not
enough that his existence has been at the expense of the plaintiff? The requirement of an
act is the requirement that the defendant should have made a choice. But the only
possible purpose of introducing this moral element is to make the power of avoiding the
evil complained of a condition of liability. . . .

A man need not, it is true, do this or that act, the term act implies a choice,—but
he must act somehow. Furthermore, the public generally profits by individual activity. As
action cannot be avoided, and tends to the public good, there is obviously no policy in
throwing the hazard of what is at once desirable and inevitable upon the actor. The state
might conceivably make itself a mutual insurance company against accidents, and
distribute the burden of its citizens' mishaps among all its members. There might be a
pension for paralytics, and state aid for those who suffered in person or estate from
tempest or wild beasts. As between individuals it might adopt the mutual insurance
principle pro tanto, and divide damages when both were in fault, as in the rusticum
judicium of the admiralty, or it might throw all loss upon the actor irrespective of fault.
The state does none of these things, however, and the prevailing view is that its cumbrous
and expensive machinery ought not to be set in motion unless some clear benefit is to be
derived from disturbing the status quo. State interference is an evil, where it cannot be
shown to be a good. Universal insurance, if desired, can be better and more cheaply
accomplished by private enterprise. The undertaking to redistribute losses simply on the
ground that they resulted from the defendant's act would not only be open to these
objections, but, as it is hoped the preceding discussion has shown, to the still graver one
of offending the sense of justice. Unless my act is of a nature to threaten others, unless
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under the circumstances a prudent man would have foreseen the possibility of harm, it is
no more justifiable to make me indemnify my neighbor against the consequences, than to
make me do the same thing if I had fallen upon him in a fit, or to compel me to insure
him against lightning.

Note

Holmes’s gloss on Brown v. Kendall has provided a theoretical defense for the reasonable
care regime for more than a century now. Yet even as Shaw and then Holmes articulated
the basic principles of the negligence regime, an alternative approach that turned neither
on negligence nor on any failure of reasonable care sprang up. Non-fault liability arose
almost simultaneously with the negligence regime and remains alongside it in tort law
today, a century and a half later.

Fletcher v. Rylands,
Exchequer of Pleas, 1865
159 Eng. Rep. 737

[This was an action by a tenant coal-mine operator against the builder of a new
reservoir for damages that occurred when the filling of the reservoir flooded the coal
mining operation. In the 1850s, a tenant to the Earl of Wilton leased beds of coal from
Lord Wilton for the purpose of extracting the coal. In the process of working the coal
seam, the tenant came into contact with old abandoned coal workings from prior mining
efforts. Soon thereafter, defendants — who did not know about the old coal workings, or
about the plaintiff’s having found any such coal workings in the course of plaintiff’s
mining -- began to build a dam on an adjoining part of Lord Wilton’s land for purposes of
building a reservoir that would power their mill. The defendant, everyone agreed,
exercised due care in selecting competent engineers to build the reservoir. In the course
of their work the engineers discovered that the bed was in part built on top of “five old
shafts, running vertically downwards” and “constructed of timber” but “filled up with
marl or soil of the same kind as the marl or soil which immediately surrounded them.”
The condition of the ancient shafts was such that the engineers did not know or suspect
they were old coal mining shafts. When the reservoir was filled with water in December
1860, one of the shafts under the reservoir bed gave way, flooding the old workings
underneath. The water flowed through into the plaintiff's coal workings and forced the
plaintiff to suspend its operations.]

The question for the opinion of the Court was, whether the plaintiff was entitled
to recover damages from the defendants by reason of the matter stated in the case.

BRAMWELL, B. ... [W]hat is the plaintiff's right? He had the right to work his
mines to their extent, leaving no boundary between himself and the next owner. By so
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doing he subjected himself to all consequences resulting from natural causes, among
others, to the influx of all water naturally flowing in. But he had a right to be free from
what has been called “foreign” water, that is, water artificially brought or sent to him
directly, or indirectly by its being sent to where it would flow to him. The defendants had
no right to pour or send water on to the plaintiff's works. Had they done so knowingly it
is admitted an action would lie; and that it would if they did it again. . . . The plaintiff’s
right then has been infringed; the defendants in causing water to flow to the plaintiff have
done that which they had no right to do. [Clonsequently th[e] the action is maintainable.
The plaintiff’s case is, you have violated my right, you have done what you had no right
to do, and have done me damage. If the plaintiff has the right I mention, the action is
maintainable. If he has it not, it is because his right is only to have his mines free from
foreign water by the act of those who know what they are doing. I think this is not so. I
know no case of a right so limited. As a rule the knowledge or ignorance of the damage
done is immaterial. The burthen of proof of this proposition is not on the plaintiff. . . .

I think, therefore, on the plain ground that the defendants have caused water to
flow into the plaintiff’s mines, which but for their, the defendants’, act would not have
gone, this action is maintainable. I think that the defendants’ innocence, whatever may be
its moral bearing on the case, is immaterial in point of law.

MARTIN, B. ... Ithink there was no trespass. In the judgment of my brother
Bramwell . . . the act of the defendants was a trespass, but I cannot concur, and I own it
seems to me that the cases cited by him, Leame v. Bray (3 East, 593) . . . prove the
contrary. . . .[T]o constitute trespass the act doing the damage must be immediate, and
that if the damage be mediate or consequential (which I think the present was), it is not a
trespass. . . . The digging a reservoir in a man’s own land is a lawful act. It does not
appear that there was any embankment, or that the water in the reservoir was ever above
the level of the natural surface of the land, and the water escaped from the bottom of the
reservoir, and in ordinary course would descend by gravitation into the defendants’ own
land, and they did not know of the existence of the old workings. To hold the defendants
liable would therefore make them insurers against the consequence of a lawful act upon
their own land when they had no reason to believe or suspect that any damage was likely
to ensue.

[TThere is no better established rule of law than that when damage is done to
personal property, and even to the person, by collision either upon the road or at sea,
there must be negligence in the party doing the damage to render him legally responsible,
and if there be no negligence the party sustaining the damage must bear with it. The
existence of this rule is proved by the exceptions to it, the cases of the innkeeper and
common carrier of goods for hire, who are quasi insurers. These cases are said to be by
the custom of the realm, treating them as exceptions from the ordinary rule of law. In the
absence of authority to the contrary, I can see no reason why damage to real property
should be governed by a different rule or principle than damage to personal property.
There is an instance also of damage to real property, when the party causing it was at
common law liable upon the custom of the realm as a quasi insurer, viz, the master of a
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house if a fire had kindled there and consumed the house of another. In such case, the
master of the house was liable at common law without proof negligence on his part. This
seems to be an exception from the ordinary rule of law, and in my opinion, affords an
argument that in other cases such as the present, there must be negligence to create a
liability. . . .

POLLOCK, C. B. ... Iagree with my brother Martin that no action will lie. It
appears to me that my brother Bramwell assumes too strongly that the complainant “had
a right to be free from what is called ‘foreign water.”” That may be so with reference to
surface-rights; but I am not prepared to hold that this applies to every possible way in
which water may happen to come. There being, therefore, no authority for bringing such
an action, I think the safer course is to decide in favour of the defendants. . . .

Court of Exchequer Chamber, 1866
(1866) LR 1 Ex 265

BLACKBURN,J.  We have come to the conclusion that the opinion of
Bramwell, B., was right, and that . . . the plaintiff was entitled to recover damages from
the defendants . . . .

The plaintiff, though free from all blame on his part, must bear the loss, unless he can
establish that it was the consequence of some default for which the defendants are
responsible. The question of law therefore arises, what is the obligation which the law
casts on a person who, like the defendants, lawfully brings on his land something which,
though harmless whilst it remains there, will naturally do mischief if it escape out of his
land. It is agreed on all hands that he must take care to keep in that which he has brought
on the land and keeps there, in order that it may not escape and damage his neighbours,
but the question arises whether the duty which the law casts upon him, under such
circumstances, is an absolute duty to keep it in at his peril, or is, as the majority of the
Court of Exchequer have thought, merely a duty to take all reasonable and prudent
precautions, in order to keep it in, but no more. If the first be the law, the person who has
brought on his land and kept there something dangerous, and failed to keep it in, is
responsible for all the natural consequences of its escape. If the second be the limit of his
duty, he would not be answerable except on proof of negligence, and consequently would
not be answerable for escape arising from any latent defect which ordinary prudence and
skill could not detect. . . .

We think that the true rule of law is, that the person who for his own purposes
brings on his lands and collects and keeps there anything likely to do mischief if it
escapes, must keep it in at his peril, and, if he does not do so, is prima facie answerable
for all the damage which is the natural consequence of its escape. He can excuse himself
by shewing that the escape was owing to the plaintiff’s default; or perhaps that the escape
was the consequence of vis major, or the act of God; but as nothing of this sort exists here,
it is unnecessary to inquire what excuse would be sufficient. The general rule, as above
stated, seems on principle just. The person whose grass or corn is eaten down by the
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escaping cattle of his neighbour, or whose mine is flooded by the water from his
neighbour’s reservoir, or whose cellar is invaded by the filth of his neighbour’s privy, or
whose habitation is made unhealthy by the fumes and noisome vapours of his
neighbour’s alkali works, is damnified without any fault of his own; and it seems but
reasonable and just that the neighbour, who has brought something on his own property
which was not naturally there, harmless to others so long as it is confined to his own
property, but which he knows to be mischievous if it gets on his neighbour’s, should be
obliged to make good the damage which ensues if he does not succeed in confining it to
his own property. . . .

The case that has most commonly occurred, and which is most frequently to be
found in the books, is as to the obligation of the owner of cattle which he has brought on
his land, to prevent their escaping and doing mischief. The law as to them seems to be
perfectly settled from early times; the owner must keep them in at his peril, or he will be
answerable for the natural consequences of their escape; that is with regard to tame beasts,
for the grass they eat and trample upon, though not for any injury to the person of others,
for our ancestors have settled that it is not the general nature of horses to kick, or bulls to
gore; but if the owner knows that the beast has a vicious propensity to attack man, he will
be answerable for that too. . . .

[T]here does not appear to be any difference in principle, between the extent of
the duty cast on him who brings cattle on his land to keep them in, and the extent of the
duty imposed on him who brings on his land, water, filth, or stenches, or any other thing
which will, if it escape, naturally do damage, to prevent their escaping and injuring his
neighbor.

[T]here is no ground for saying that the plaintiff here took upon himself any risk
arising from the uses to which the defendants should choose to apply their land. He
neither knew what these might be, nor could he in any way control the defendants, or
hinder their building what reservoirs they liked, and storing up in them what water they
pleased, so long as the defendants succeeded in preventing the water which they there
brought from interfering with the plaintiff’s property. . . .

We are of [the] opinion that the plaintiff is entitled to recover.

House of Lords, 1868
LR 3 HL 330

THE LORD CHANCELLOR (LORD CAIRNS) My Lords, the principles on
which this case must be determined appear to me to be extremely simple. The Defendants,
treating them as the owners or occupiers of the close on which the reservoir was
constructed, might lawfully have used that close for any purpose for which it might in the
ordinary course of the enjoyment of land be used; and if, in what I may term the natural
user of that land, there had been any accumulation of water, either on the surface or
underground, and if, by the operation of the laws of nature, that accumulation of water
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had passed off into the close occupied by the Plaintiff, the Plaintiff could not have
complained that that result had taken place. If he had desired to guard himself against it,
it would have lain upon him to have done so, by leaving, or by interposing, some barrier
between his close and the close of the Defendants in order to have prevented that
operation of the laws of nature.

On the other hand if the Defendants, not stopping at the natural use of their close,
had desired to use it for any purpose which I may term a non-natural use, for the purpose
of introducing into the close that which in its natural condition was not in or upon it, for
the purpose of introducing water either above or below ground in quantities and in a
manner not the result of any work or operation on or under the land, - and if in
consequence of their doing so, or in consequence of any imperfection in the mode of their
doing so, the water came to escape and to pass off into the close of the Plaintiff, then it
appears to me that that which the Defendants were doing they were doing at their own
peril; and, if in the course of their doing it, the evil arose to which I have referred, the evil,
namely, of the escape of the water and its passing away to the close of the Plaintiff and
injuring the Plaintiff, then for the consequence of that, in my opinion, the Defendants
would be liable. . . .

My Lords, these simple principles, if they are well founded, as it appears to me
they are, really dispose of this case.

The same result is arrived at on the principles referred to by Mr. Justice
Blackburn in his judgment, in the Court of Exchequer Chamber . . . .

My Lords, in that opinion, I must say I entirely concur. Therefore, I have to move
your Lordships that the judgment of the Court of Exchequer Chamber be affirmed, and
that the present appeal be dismissed with costs.

LORD CRANWORTH Lords, I concur with my noble and learned friend in
thinking that the rule of law was correctly stated by Mr. Justice Blackburn in delivering
the opinion of the Exchequer Chamber. If a person brings, or accumulates, on his land
anything which, if it should escape, may cause damage to his neighbour, he does so at his
peril. If it does escape, and cause damage, he is responsible, however careful he may
have been, and whatever precautions he may have taken to prevent the damage. . . .

I come without hesitation to the conclusion that the judgment of the Exchequer Chamber
was right. . . . If water naturally rising in the Defendants’ land . . . had by percolation
found its way down to the Plaintiff's mine through the old workings, and so had impeded
his operations, that would not have afforded him any ground of complaint. . . . But that is
not the real state of the case. The Defendants, in order to effect an object of their own,
brought on to their land, or on to land which for this purpose may be treated as being
theirs, a large accumulated mass of water, and stored it up in a reservoir. The
consequence of this was damage to the Plaintiff, and for that damage, however skillfully
and carefully the accumulation was made, the Defendants, according to the principles and
authorities to which I have adverted, were certainly responsible.
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I concur, therefore, with my noble and learned friend in thinking that the judgment below
must be affirmed, and that there must be judgment for the Defendant in Error.

Notes

1. Is strict liability possible? In Rylands, the Court of Exchequer and the House of Lords
purported to identify a basis for liability other than negligence. Many have characterized
the Rylands case as a form of “strict liability.” But what does that mean? Strict liability,
as Professor Stephen Perry points out, may not be conceptually available, at least not if it
simply means cause-based liability. After all, both the plaintiff and the defendant in
Rylands were causes of the injury at issue; no injury would have taken place had the
plaintiff not been mining coal, just as no injury would have taken place had the defendant
not built a reservoir. See Stephen R. Perry, The Impossibility of Strict Liability, 1 CAN.
J.L. & JURISPRUDENCE 147, 169-70 (1988). To put it a different way: causation alone
does not distinguish between the two parties to the case. So what then is the ground for
liability offered by the judges in Rylands who differ with Judge Martin’s negligence
standard?

2. The reciprocity view. In discussing the defense of necessity in Vincent v. Lake Erie
Transportation Co., above, we noted the argument advanced by torts jurists like George
Fletcher that the real basis for the liability in torts is the imposition of a non-reciprocal
risk. Fletcher contends that Rylands is precisely such a case: “The critical feature of
[Rylands] is that the defendant created a risk of harm to the plaintiff that was of an order
different from the risks that the plaintiff imposed on the defendant.” George Fletcher,
Fairness and Utility in Tort Theory, 85 HARV. L. REV. 537, 546 (1971). Does the
reciprocity argument offer a sound basis for allocating the cost of the harm to the
reservoir-building defendant in Rylands? Critics insist that the reciprocity argument is
just as circular here in Rylands as it was in Vincent. It is circular because the relative
risks of the activities turn on tort law’s underlying allocation of those risks. If the
plaintiff coal miner has the right to compensation for the costs imposed by the defendant
reservoir builder’s conduct, then the defendant has created a risk of harm for itself, not
for the plaintiff. The risk to the coal mining plaintiff is only asymmetrical if we imagine
a baseline of what belongs to whom in the situation. But that of course is precisely what
the torts judge is supposed to do to resolve the dispute in the first place!

3. First in time? What about a first-in-time principle? The coal mine operator was
removing coal from the land before the construction of the defendant’s large new
reservoir and mill. Should this timing factor be enough to decide the case, or should
temporal priority be disregarded? Does it matter that the defendant already operated a
much smaller reservoir and mill nearby? Note, too, that the plaintiff and the defendant
were linked in a web of contracts with a common landlord. If the parties had
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contemplated risks like the one that came to fruition, what kind of a term would they
have adopted in their respective leases to deal with it?

4. Unusual behavior. Another possible justification for the Rylands outcome focuses on
the kinds of conduct that are ordinary in the neighborhood. When actors engage in new
or otherwise unusual activities, others may not be in a position to anticipate the risks that
such conduct poses. Does this distinction offer a ground for explaining the Rylands case?

5. Rylands was met with strong opposition in some American courts, as the next two
cases make clear:

Brown v. Collins, 53 N.H. 442 (1873)

DOE, J. It is agreed that the defendant was in the use of ordinary care and skill in
managing his horses, until they were frightened; and that they then became
unmanageable, and ran against and broke a post on the plaintiff's land. . . .

[1]f there is a legal principle that makes a man liable for the natural consequences
of the escape of things which he brings on his land, the application of such a principle
cannot be limited to those things: it must be applied to all his acts that disturb the original
order of creation; or, at least, to all things which he undertakes to possess or control
anywhere, and which were not used and enjoyed in what is called the natural or primitive
condition of mankind, whatever that may have been. This is going back a long way for a
standard of legal rights, and adopting an arbitrary test of responsibility that confounds all
degrees of danger, pays no heed to the essential elements of actual fault, puts a clog upon
natural and reasonably necessary uses of matter, and tends to embarrass and obstruct
much of the work which it seems to be man's duty carefully to do. . . . Even if the
arbitrary test were applied only to things which a man brings on his land, it would still
recognize the peculiar rights of savage life in a wilderness, ignore the rights growing out
of a civilized state of society, and make a distinction not warranted by the enlightened
spirit of the common law: it would impose a penalty upon efforts, made in a reasonable,
skilful, and careful manner, to rise above a condition of barbarism. It is impossible that
legal principle can throw so serious an obstacle in the way of progress and
improvement. . . .

In Fletcher v. Rylands . . . Mr. Justice Blackburn, commenting upon the remark
of Mr. Baron Martin, “that Traffic on the highways, whether by land or sea, cannot be
conducted without exposing those whose persons or property are near it to some
inevitable risk; and that being so, those who go on the highway, or have their property
adjacent to it, may well be held to do so subject to their taking upon themselves the risk
of injury from that inevitable danger; and persons who, by the license of the owner, pass
near to warehouses where goods are being raised or lowered, certainly do so subject to
the inevitable risk of accident. In neither case, therefore, can they recover without proof
of want of care or skill occasioning the accident; and it is believed that all the cases in
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which inevitable accident has been held an excuse for what, prima facie, was a trespass,
can be explained on the same principle, viz., that the circumstances were such as to show
that the plaintiff had taken that risk upon himself.” This would be authority for holding,
in the present case, that the plaintiff, by having his post near the street, took upon himself
the risk of its being broken by an inevitable accident carrying a traveller off the street. . . .

The defendant, being without fault, was as innocent as if the pole of his wagon
had been hurled on the plaintiff's land by a whirlwind, or he himself, by a stronger man,
had been thrown through the plaintiff's window. Upon the facts stated, taken in the sense
in which we understand them, the defendant is entitled to judgment.

Case discharged.

Note

Does civilization really rest on the rejection of the Rylands rule? Was nineteenth-century
New Hampshire really more civilized and less prone to a condition of barbarism than
nineteenth-century Great Britain? Judge Doe was not alone in thinking that civilization
itself was at stake. In New York, Judge Earl added an additional dimension to the
critique of Rylands:

Losee v. Buchanan, 51 N.Y. 476 (1872)

EARL,J..... The claim on the part of the plaintiff is, that the casting of the
[steam] boiler upon his premises by [an] explosion [of the steam boiler in question] was a
direct trespass upon his right to the undisturbed possession and occupation of his
premises, and that the defendants are liable just as they would have been for any other
wrongful entry and trespass upon his premises.

1 do not believe this claim to be well founded . . . .

By becoming a member of civilized society, I am compelled to give up many of
my natural rights, but I receive more than a compensation from the surrender by every
other man of the same rights, and the security, advantage and protection which the laws
give me. So, too, the general rules that I may have the exclusive and undisturbed use and
possession of my real estate, and that I must so use my real estate as not to injure my
neighbor, are much modified by the exigencies of the social state. We must have factories,
machinery, dams, canals and railroads. They are demanded by the manifold wants of
mankind, and lay at the basis of all our civilization. If I have any of these upon my lands,
and they are not a nuisance and are not so managed as to become such, I am not
responsible for any damage they accidentally and unavoidably do my neighbor. . . . Most
of the rights of property, as well as of person, in the social state, are not absolute but
relative, and they must be so arranged and modified, not unnecessarily infringing upon
natural rights, as upon the whole to promote the general welfare.
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I have so far found no authorities and no principles which fairly sustain the broad claim
made by the plaintiff, that the defendants are liable in this action without fault or
negligence on their part to which the explosion of the boiler could be attributed.

But our attention is called to a recent English case, [Fletcher v. Rylands,] decided
in the Exchequer Chamber, which seems to uphold the claim made. . . .

It is sufficient, however, to say that the law, as laid down in those cases, is in
direct conflict with the law as settled in this country. Here, if one builds a dam upon his
own premises and thus holds back and accumulates the water for his benefit, or if he
brings water upon his own premises into a reservoir, in case the dam or the banks of the
reservoir give away and the lands of a neighbor are thus flooded, he is not liable for the
damage without proof of some fault or negligence on his part. . . .

All concur.

Notes

1. Torts and the social contract. Judge Earl’s account seems to suggest that people in
civilized societies enter into a social contract under which they trade away their natural
rights to compensation for injuries caused without fault. Why would they do so in Judge
Earl’s account? Is a negligence rule necessarily one of the terms of the social contract?
Taking up the social contractarianism of John Rawls, Professor Gregory Keating argues
that distributive fairness in tort law would require the adoption not of a negligence
standard but of a no-fault approach that allocates injury costs to the enterprises that
benefit from the activity creating the risk — an approach that Keating calls “strict
enterprise liability.” See Gregory C. Keating, Rawlsian Fairness and Regime Choice in
the Law of Accidents, 72 FORDHAM L. REV. 1857 (2004). How does Keating know
that it is the enterprise and not the injured party — or both — who created the risk in the
relevant sense? The plaintiff in Losee v. Buchanan engaged in and benefited from an
activity creating a risk: he built a structure that was at risk of collapse. This is not to say
that the plaintiff ought to be thought of as responsible for the structure’s collapse when
the steam boiler flew from the defendant’s property and smashed into it. That would be
an unlikely way to characterize the situation. But it does suggest that the reason for
holding the defendant liable — or, as in the actual case, holding the defendant not liable —
cannot be that one party was engaged in a beneficial activity and the other was not. They
both were!

Note that in cases between parties with ongoing consensual relationships, an analysis of
which party was benefitting from the action will be even more difficult. In such
situations, both parties are (by hypothesis) beneficiaries of the activity in question. For
example, when an enterprise sells a product to a consumer, they both benefit from the
activity of producing and selling the product.
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2. The floodgates of strict liability. Although Brown and Losee rejected Rylands, recent
research in the case law concludes that other American jurisdictions were far more open
to the Rylands doctrine than either Brown or Losee suggest. In his student note, Professor
Jed Shugerman found that:

a significant majority of the states actually accepted Rylands in the late nineteenth
and early twentieth centuries, at the height of the ‘era of fault.” . .. A few states
split on the validity of Rylands in the 1870s, but a wave of states from the mid-
1880s to the early 1910s adopted Rylands, with fifteen states and the District of
Columbia solidly accepting Rylands, nine more leaning toward Rylands or its rule,
five states wavering, and only three states consistently rejecting it. Just after the
turn of the century, the California Supreme Court declared, more correctly than
not, that “[t]he American authorities, with hardly an exception, follow the
doctrine laid down in the courts of England [in Rylands].” In the following years,
some states shifted against Rylands, but an equivalent number of new states also
adopted Rylands. Accordingly, a strong majority of states has consistently
recognized this precedent for strict liability from about 1890 to the present.

Jed Shugerman, Note, “The Floodgates of Strict Liability”: Bursting Reservoirs and The
Adoption of Fletcher v. Rylands in The Gilded Age,” 110 YALE L.J. 333 (2000).
Shugerman contends that the embrace of the Rylands doctrine was prompted by a series
of high-profile dam-breaks in late nineteenth-century America. Most famously, the
Johnstown Flood in Pennsylvania in 1889 killed 2000 people when a poorly built dam
collapsed, flooding an entire valley and destroying the town of Johnstown. The dam was
on the property of a hunting and recreation club owned by some of America’s wealthiest
Gilded Age men. Shugerman notes that “three of the states most widely recognized for
their rejection of Rylands — New York, New Jersey, and Pennsylvania — reversed their
stance on Rylands in the 1890s, soon after the Johnstown Flood.”

Flood cases notwithstanding, the high-point of American judges’ resistance to no-fault
liability arguably came still later, in another New York case, this time a constitutional
challenge to the country’s first workers’ compensation law:

Ives v. South Buffalo Ry., 94 N.E. 431 (N.Y. 1911)
WERNER, J.

[Earl Ives, a railway brakeman, was injured while working and brought an action
under New York’s new workmen’s compensation statute. Defendant railway answered
that the statute was unconstitutional because, among other things, it imposed liability on

them in the absence of negligence. Ives demurred and the trial court awarded judgment
to Ives.]
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The statute, judged by our common-law standards, is plainly revolutionary. Its
central and controlling feature is that every employer who is engaged in any of the
classified industries shall be liable for any injury to a workman arising out of and in the
course of the employment by ‘a necessary risk or danger of the employment or one
inherent in the nature thereof; * * * provided that the employer shall not be liable in
respect of any injury to the workman which is caused in whole or in part by the serious
and willful misconduct of the workman.’ This rule of liability, stated in another form, is
that the employer is responsible to the employe for every accident in the course of the
employment, whether the employer is at fault or not, and whether the employe is at fault
or not, except when the fault of the employe is so grave as to constitute serious and
willful misconduct on his part. The radical character of this legislation is at once revealed
by contrasting it with the rule of the common law, under which the employer is liable for
injuries to his employe only when the employer is guilty of some act or acts of negligence
which caused the occurrence out of which the injuries arise . . . .

[The Commission that drafted the statute advocated for it on the ground that the
negligence rule was “economically unwise and unfair”; “that in operation it is wasteful,
uncertain, and productive of antagonism between workmen and employers”; and “that, as
matter of fact, workmen in the dangerous trades do not, and practically cannot, provide
for themselves adequate accident insurance, and therefore the burden of serious accidents
falls on the workmen least able to bear it, and brings many of them and their families to

want.”]

.. .. Under our form of government, however, courts must regard all economic,
philosophical, and moral theories, attractive and desirable though they may be, as
subordinate to the primary question whether they can be molded into statutes without
infringing upon the letter or spirit of our written Constitutions. In that respect we are
unlike any of the countries whose industrial laws are referred to as models for our
guidance. . . .

With these considerations in mind we turn to the purely legal phases of the
controversy for the purpose of disposing of some things which are incidental to the main
question. . . .

This legislation is challenged as void under the fourteenth amendment to the
federal Constitution and under section 6, art. 1 of our state Constitution, which guarantee
all persons against deprivation of life, liberty, or property without due process of law. . . .
One of the inalienable rights of every citizen is to hold and enjoy his property until it is
taken from him by due process of law. When our Constitutions were adopted, it was the
law of the land that no man who was without fault or negligence could be held liable in
damages for injuries sustained by another. That is still the law, except as to the employers
enumerated in the new statute, and as to them it provides that they shall be liable to their
employes for personal injury by accident to any workman arising out of and in the course
of the employment which is caused in whole or in part, or is contributed to, by a
necessary risk or danger of the employment or one inherent in the nature thereof, except
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that there shall be no liability in any case where the injury is caused in whole or in part by
the serious and willful misconduct of the injured workman.

It is conceded that this is a liability unknown to the common law, and we think it
plainly constitutes a deprivation of liberty and property under the federal and state
Constitutions, unless its imposition can be justified under the police power which will be
discussed under a separate head. In arriving at this conclusion we do not overlook the
cogent economic and sociological arguments which are urged in support of the statute.
There can be no doubt as to the theory of this law. It is based upon the proposition that
the inherent risks of an employment should in justice be placed upon the shoulders of the
employer, who can protect himself against loss by insurance and by such an addition to
the price of his wares as to cast the burden ultimately upon the consumer; that indemnity
to an injured employe should be as much a charge upon the business as the cost of
replacing or repairing disabled or defective machinery, appliances, or tools; that, under
our present system, the loss falls immediately upon the employe who is almost invariably
unable to bear it, and ultimately upon the community which is taxed for the support of the
indigent; and that our present system is uncertain, unscientific, and wasteful, and fosters a
spirit of antagonism between employer and employe which it is to the interests of the
state to remove. We have already admitted the strength of this appeal to a recognized and
widely prevalent sentiment; but we think it is an appeal which must be made to the
people, and not to the courts. The right of property rests, not upon philosophical or
scientific speculations, nor upon the commendable impulses of benevolence or charity,
nor yet upon the dictates of natural justice. The right has its foundation in the
fundamental law. That can be changed by the people, but not by Legislatures. In a
government like ours, theories of public good or necessity are often so plausible or sound
as to command popular approval; but courts are not permitted to forget that the law is the
only chart by which the ship of state is to be guided.

The argument that the risk to an employe should be borne by the employer,
because it is inherent in the employment, may be economically sound; but it is at war
with the legal principle that no employer can be compelled to assume a risk which is
inseparable from the work of the employe, and which may exist in spite of a degree of
care by the employer far greater than may be exacted by the most drastic law. If it is
competent to impose upon an employer, who has omitted no legal duty and has
committed no wrong, a liability based solely upon a legislative fiat that his business is
inherently dangerous, it is equally competent to visit upon him a special tax for the
support of hospitals and other charitable institutions, upon the theory that they are
devoted largely to the alleviation of ills primarily due to his business. In its final and
simple analysis that is taking the property of A. and giving it to B., and that cannot be
done under our Constitutions. Practical and simple illustrations of the extent to which this
theory of liability might be carried could be multiplied ad infinitum, and many will
readily occur to the thoughtful reader.
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[W]e therefore take up the discussion of the police power under which this law is
sought to be justified. The police power is, of course, one of the necessary attributes of
civilized government. . . . But it is a power which is always subject to the
Constitution . . . . In order to sustain legislation under the police power, the courts must
be able to see that its operation tends in some degree to prevent some offense or evil, or
to preserve public health, morals, safety, and welfare. [ T]he new addition to the labor
law . . . does nothing to conserve the health, safety, or morals of the employes, and it
imposes upon the employer no new or affirmative duties or responsibilities in the conduct
of his business. Its sole purpose is to make him liable for injuries which may be sustained
wholly without his fault, and solely through the fault of the employe, except where the
latter fault is such as to constitute serious and willful misconduct. Under this law, the
most thoughtful and careful employer, who has neglected no duty, and whose workshop
is equipped with every possible appliance that may make for the safety, health, and
morals of his employes, is liable in damages to any employe who happens to sustain
injury through an accident which no human being can foresee or prevent, or which, if
preventable at all, can only be prevented by the reasonable care of the employe himself.

CULLEN, C. J. [concurring]

I concur in the opinion of Judge WERNER for reversal of the judgment appealed
from. . .. It is the physical law of nature, not of government, that imposes upon one
meeting with an injury, the suffering occasioned thereby. Human law cannot change that.
All it can do is to require pecuniary indemnity to the party injured, and I know of no
principle on which one can be compelled to indemnify another for loss unless it is based
upon contractual obligation or fault. It might as well be argued in support of a law
requiring a man to pay his neighbor’s debts that the common law requires each man to
pay his own debts, and the statute in question was a mere modification of the common
law so as to require each to pay his neighbor’s debts. . . .

Notes

1. Explaining /ves. Was Judge Werner correct in saying that when the federal and state
constitutions were adopted, “it was the law of the land that no man who was without fault
or negligence could be held liable in damages”? If he was not correct in saying this, then
what is the basis for his decision?

2. Workers’ compensation statutes. The New York statute underlying the Ives case was
the first workers’ compensation law in the country, but it was hardly the only such law.
Starting in 1910, every state in the U.S. adopted comprehensive no-fault workers’
compensation schemes. See JOHN FABIAN WITT, THE ACCIDENTAL REPUBLIC
(2004). Under workers’ compensation, injured employees whose injuries arise out of and
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in the course of the work are typically entitled to medical care and services and a fraction
of their wage loss replacement—typically two-thirds of the injured employee’s weekly
wages, or two-thirds of the jurisdiction’s median weekly wage, whichever is lower.
Claimants may also receive payments for disability or disfigurement. N.Y. WORK.
COMP. LAW § 13, 15. If the employee is killed, his or her dependents may be eligible
for death benefits. Id. § 16. In exchange for these obligations, modern workers’
compensation statutes immunize employers from overlapping tort liability. Id. § 11. Note
that the original New York statute from 1910 did not provide employers with the quid pro
quo of immunization from tort liability. It left injured employees with the choice to sue in
tort for negligence or to file a compensation claim — a choice to be exercised after
suffering the injury.

3. The triumph of workers’ compensation -- and the tragedy of William Werner.

Coming as it did in the face of such a widespread movement to enact workers’
compensation, the Ives decision was hotly controversial. Moreover, just days after Judge
Werner announced the decision, the infamous Triangle Shirt-Waist Fire on the eastern
edge of Washington Square Park in New York City killed more than a hundred young
women workers, many of whom leapt to their deaths from the factory windows when
they found the exits locked and impassable. An amendment to the state constitution
quickly passed, providing that workers’ compensation statutes were constitutional as a
matter of state law. Judge Werner, a self-made man from western New York who had
been an ambitious and promising candidate for nomination to the U.S. Supreme Court,
lost his campaign to become the chief judge of the state. His former political sponsor,
Theodore Roosevelt, condemned him as the worst kind of reactionary judge. Werner
died soon thereafter a broken and defeated man. In 1917, the U.S. Supreme Court put the
last nail in his coffin by ruling decisively that the Federal Constitution permitted workers’
compensation liability. For Werner’s story, see WITT, THE ACCIDENTAL REPUBLIC,
chapter 6.

4. State constitutions and tort reform. Even though /ves seems like a cautionary tale for
state courts striking down legislation dealing with tort law, state courts regularly
invalidate tort reform statutes today. See John Fabian Witt, The Long History of State
Constitutions and American Tort Law, 36 RUTGERS L.J. 1159, 1163 (2005). In the past
two decades, courts have struck down tort reform statutes limiting awards for
noneconomic damages, see, e.g., Atlanta Oculoplastic Surgery, P.C. v. Nestlehutt, 691
S.E.2d 218 (Ga. 2010) and Lebron v. Gottlieb Mem’l Hosp., 930 N.E.2d 895 (Ill. 2010);
tort reform statutes that cap punitive damages, see, e.g., Bayer CropScience LP v. Schafer,
385 S.W.3d 822 (Ark. 2011); tort reform statutes that cap total damages, see, e.g., State
ex rel. Ohio Acad. of Trial Lawyers v. Sherwood, 715 N.E.2d 1062 (Ohio 1999); tort
reform statutes creating additional procedural hurdles for plaintiffs, see, e.g., Wall v.
Marouk, 302 P.3d 775 (Okla. 2013); tort reform statutes barring plaintiffs from suing
individual tortfeasors, see, e.g., Clarke v. Or. Health Sci. Univ., 175 P.3d 418 (Or. 2007);
tort reform statutes abolishing joint and several liability, see, e.g., Best v. Taylor Mach.
Works, 689 N.E.2d 1057 (1ll. 1997); and discovery statutes mandating unlimited
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disclosure of plaintiffs’ medical records, see, e.g., id. Should state courts override
legislative action in the torts area?

5. Tort persists — third party claims. Workers’ compensation was designed in significant
part to remove lawyers and expensive litigation from workplace injury disputes. The
statutes remove many of the contested issues from a claimant’s case and replace common
law courts and juries with an administrative claims process. Moreover, workers’
compensation statutes typically place low caps on lawyers’ fees, in part to prevent
compensation claims from being heavily litigated.

Even so, workers’ compensation has become the foundation for many plaintiffs’
lawyers’ practices. Plaintiffs’ lawyers often organize their offices by arranging for a
steady intake of workers’ compensation claims, which pay very little, but pay more
quickly than tort claims and bring in a steady stream of revenue. One function of the
compensation cases for the plaintiffs’ lawyer is to find so-called “third-party cases”:
cases where the involvement of a product in the events leading to the injury allow for a
tort suit against the product’s manufacturer. The product manufacturer is a third party
and thus not immunized from suit by the workers’ compensation legislation. See Stephen
Daniels & Joanne Martin, Texas Plaintiffs’ Practice in the Age of Tort Reform: Survival
of the Fittest—It’s Even More True Now, 51 N.Y.L. SCH. L. REV. 286 (2006).

Workers’ compensation statutes were designed to remove tort litigation from the
workplace. But the third-party cases reintroduce tort precisely where workers’
compensation aimed to displace it. In some jurisdictions, third-party defendants in such
suits are able to bring claims for contribution or indemnity against employers if they can
show that the employers’ negligence was a cause of the injury in question. The result is
that employees and employers are involved in tort litigation over work injuries, the aim
of the compensation programs to the contrary notwithstanding. In other jurisdictions,
product manufacturer defendants are barred from bringing contribution claims against
employers. But even here, employers still pay for tort liability over and above the
workers’ compensation benefits to the extent that third parties such as product
manufacturers or other vendors or service providers price their products and services to
reflect the risk of third-party suits.

6. Settlement as a compensation system. The idea of workers’ compensation was to
replace the uncertainty and the expense of common law jury trials with a certain (though
limited) compensation regime. The two systems are typically described as polar
opposites. But how different they are in practice is unclear, since few common law tort
cases ever get to a courtroom and a jury. Indeed, some observers argue that a vast private
settlement system has emerged in the shadow of tort law that has come to resemble the
administrative apparatus of workers’ compensation systems. As early as the 1930s,
plaintiffs’ lawyers were converting many types of injuries into settlement values. Since
then, settlement practices in many areas of tort law and workers’ compensation have
converged on administrative schemes that adopt liability matrixes and damages grids to
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manage settlements. See Samuel Issacharoff & John Fabian Witt, The Inevitability of
Aggregate Settlement: An Institutional Account of American Tort Law, 57 VAND. L.
REV. 1571, 1615, 1625-26 (2004); JOHN FABIAN WITT, PATRIOTS AND
COSMOPOLITANS 274-75 (2007). The common law tort litigant thus does not often
find herself in a system providing each individual with a “day in court” before a jury of
her peers. To the contrary, tort litigants (like workers’ compensation claimants) often
find themselves in vast bureaucracies with easily-administered, one-size-fits-all rules for
claims resolution. The difference — and it is a significant one — is that the tort litigant
encounters a private bureaucracy, where the compensation claimant is in a public one.
See Issacharoff & Witt, supra, at 1625-26; see also John Fabian Witt, Bureaucratic
Legalism, American Style: Private Bureaucratic Legalism and the Governance of the Tort
System, 56 DEPAUL L. REV. 261, 268-69 (2007).

The general phenomenon is especially striking in the area of automobile accident
claims. A half-century ago, public no-fault systems modeled on workers’ compensation
were under discussion in state legislatures across the nation. Some states enacted such
no-fault statutes. But their momentum soon ebbed. Professor Nora Engstrom argues that
the progress of no-fault statutes in auto cases slowed in part because fault and no-fault
liability schemes had begun to converge. Tort practice in auto cases became less
adversarial and more administrative, with plaintiffs’ lawyers and insurance company
claims adjusters negotiating private settlement arrangements using grids that resembled in
practice the kind of administrative systems that no-fault insurance schemes aimed to
adopt. At the same time, those no-fault insurance schemes have often become more
adversarial than their rationalizing administrative founders had anticipated, involving
more lawsuits and more lawyers. See Nora Freeman Engstrom, An Alternative
Explanation for No-Fault’s “Demise,” 61 DEPAUL L. REV. 303, 374 (2012).

If torts practice and workers’ compensation converge, what is at stake in the
choice between them?
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CHAPTER 4. THE NEGLIGENCE STANDARD

So far our treatment of the law of unintentional torts has focused on the
development of fault-based and non-fault-based (or strict liability) approaches.
Beginning here in chapter 4 we will spend the next five chapters pursuing the principal
fault-based approach to tort law: the negligence standard and the duty of reasonable care
that Judge Shaw announced in Brown v. Kendall.

But what is reasonable care? What does it mean to demand that a person act
reasonably? We will pursue the characteristics of the reasonable person. We will take up
the influential (but always controversial) idea that to behave reasonably is to make those
choices that cost-benefit analysis requires. We will ask who decides what reasonableness
requires in any given situation. Should a generalist judge or an untrained jury decide?

Or perhaps the decision about reasonableness should be made by particular industries, or
by experts, or by democratically-accountable legislatures? We will end this chapter with
two brief excursions. The first pursues the question of what litigants need to do to
establish that they or their adversaries acted reasonably or unreasonably, as the case may
be. The second steps back and asks a set of deep questions about the theoretical basis of
tort law and about its internal logic and structure.

First, though, we begin with what is in some sense the most basic of all questions:
who is the reasonable person?

A. The Reasonable Person
1. Introduction
Vaughn v. Menlove, 3 Bingham’s New Cases 468 (Court of Common Pleas, 1837)

The declaration alleged, in substance, that plaintiff was the owner of two cottages;
that defendant owned land near to the said cottages; that defendant had a rick or stack of
hay near the boundary of his land which was liable and likely to ignite, and thereby was
dangerous to the plaintiff’s cottages; that the defendant, well knowing the premises,
wrongfully and negligently kept and continued the rick in the aforesaid dangerous
condition; that the rick did ignite, and that plaintiff's cottages were burned by fire
communicated from the rick . . ..

At the trial it appeared that the rick in question had been made by the defendant
near the boundary of his own premises; that the hay was in such a state when put together,
as to give rise to discussions on the probability of fire; that though there were conflicting
opinions on the subject, yet during a period of five weeks the defendant was repeatedly
warned of his peril; that his stock was insured; and that upon one occasion, being advised
to take the rick down to avoid all danger, he said “he would chance it.” He made an
aperture or chimney through the rick; but in spite, or perhaps in consequence of this
precaution, the rick at length burst into flames from the spontaneous heating of its
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materials; the flames communicated to the defendant’s barn and stables, and thence to the
plaintiff's cottages, which were entirely destroyed.

Patteson, J., before whom the cause was tried, told the jury that the question for
them to consider was, whether the fire had been occasioned by gross negligence on the
part of the defendant; adding, that he was bound to proceed with such reasonable caution
as a prudent man would have exercised under such circumstances.

A verdict having been found for the plaintiff, a rule nisi for a new trial was
obtained,” on the ground that the jury should have been directed to consider, not whether
the defendant had been guilty of a gross negligence with reference to the standard of
ordinary prudence, a standard too uncertain to afford any criterion, but whether he had
acted bond fide to the best of his judgment; if he had, he ought not to be responsible for
the misfortune of not possessing the highest order of intelligence. The action under such
circumstances was of the first impression.

Talfourd, Serjt., and Whately, showed cause [for the plaintiff]. . . . [T]here were
no means of estimating the defendant’s negligence, except by taking as a standard the
conduct of a man of ordinary prudence: that has been the rule always laid down, and
there is no other that would not be open to much greater uncertainties.

R. V. Richards, in support of the rule [for the defendant]. First, there was no duty
imposed on the defendant, as there is on carriers or other bailees, under an implied
contract, to be responsible for the exercise of any given degree of prudence: the
defendant had a right to place his stack as near to the extremity of his own land as he
pleased . . .. [U]nder that right, and subject to no contract, he can only be called on to act
bona fide to the best of his judgment; if he has done that, it is a contradiction in terms, to
inquire whether or not he has been guilty of gross negligence. At all events what would
have been gross negligence ought to be estimated by the faculties of the individual, and
not by those of other men. The measure of prudence varies so with the varying faculties
of men, that it is impossible to say what is gross negligence with reference to the standard
of what is called ordinary prudence.

TINDAL, C. J. T agree that this is a case prime impressionis; but I feel no difficulty
in applying to it the principles of law as laid down in other cases of a similar kind.
Undoubtedly this is not a case of contract, such as a bailment or the like, where the bailee
is responsible in consequence of the remuneration he is to receive: but there is a rule of
law which says you must so enjoy your own property as not to injure that of another; and
according to that rule the defendant is liable for the consequence of his own neglect: and
though the defendant did not himself light the fire, yet mediately he is as much the cause
of it as if he had himself put a candle to the rick; for it is well known that hay will
ferment and take fire if it be not carefully stacked. . . .

* [Recall from chapter 3 that a “rule nisi” was essentially a device for obtaining appellate review; it was an
order requiring a new trial unless the other side could show cause why the original decision should be
upheld -- Ed.]
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It is contended, however, that . . . the question of negligence was so mixed up
with reference to what would be the conduct of a man of ordinary prudence that the jury
might have thought the latter the rule by which they were to decide; that such a rule
would be too uncertain to act upon; and that the question ought to have been whether the
defendant had acted honestly and bona fide to the best of his own judgment. That,
however, would leave so vague a line as to afford no rule at all, the degree of judgment
belonging to each individual being infinitely various: and though it has been urged that
the care which a prudent man would take, is not an intelligible proposition as a rule of
law, yet such has always been the rule adopted in cases of bailment . . . . The care taken
by a prudent man has always been the rule laid down; and as to the supposed difficulty of
applying it, a jury has always been able to say, whether, taking that rule as their guide,
there has been negligence on the occasion in question.

Instead, therefore, of saying that the liability for negligence should be coextensive
with the judgment of each individual, which would be as variable as the length of the foot
of each individual, we ought rather to adhere to the rule, which requires in all cases a
regard to caution such as a man of ordinary prudence would observe. . . .

Rule discharged.

Oliver Wendell Holmes, Jr., The Common Law 107-09 (1881)

Supposing it now to be conceded that the general notion upon which liability to an
action is founded is fault or blameworthiness in some sense, the question arises, whether
it is so in the sense of personal moral shortcoming . . .. Suppose that a defendant were
allowed to testify that, before acting, he considered carefully what would be the conduct
of a prudent man under the circumstances, and, having formed the best judgment he
could, acted accordingly. If the story was believed, it would be conclusive against the
defendant’s negligence judged by a moral standard which would take his personal
characteristics into account. But supposing any such evidence to have got before the jury,
it is very clear that the court would say, Gentlemen, the question is not whether the
defendant thought his conduct was that of a prudent man, but whether you think it
was. . ..

The standards of the law are standards of general application. The law takes no
account of the infinite varieties of temperament, intellect, and education which make the
internal character of a given act so different in different men. It does not attempt to see
men as God sees them, for more than one sufficient reason. In the first place, the
impossibility of nicely measuring a man’s powers and limitations is far clearer than that
of ascertaining his knowledge of law, which has been thought to account for what is
called the presumption that every man knows the law. But a more satisfactory
explanation is, that, when men live in society, a certain average of conduct, a sacrifice of
individual peculiarities going beyond a certain point, is necessary to the general welfare.
If, for instance, a man is born hasty and awkward, is always having accidents and hurting
himself or his neighbors, no doubt his congenital defects will be allowed for in the courts
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of Heaven, but his slips are no less troublesome to his neighbors than if they sprang from
guilty neglect. His neighbors accordingly require him, at his proper peril, to come up to
their standard, and the courts which they establish decline to take his personal equation
into account.

The rule that the law does, in general, determine liability by blameworthiness, is
subject to the limitation that minute differences of character are not allowed for. The law
considers, in other words, what would be blameworthy in the average man, the man of
ordinary intelligence and prudence, and determines liability by that. If we fall below the
level in those gifts, it is our misfortune; so much as that we must have at our peril, for the
reasons just given. But he who is intelligent and prudent does not act at his peril, in
theory of law. On the contrary, it is only when he fails to exercise the foresight of which
he is capable, or exercises it with evil intent, that he is answerable for the consequences.

There are exceptions to the principle that every man is presumed to possess
ordinary capacity to avoid harm to his neighbors, which illustrate the rule, and also the
moral basis of liability in general. When a man has a distinct defect of such a nature that
all can recognize it as making certain precautions impossible, he will not be held
answerable for not taking them. A blind man is not required to see at his peril; and
although he is, no doubt, bound to consider his infirmity in regulating his actions, yet if
he properly finds himself in a certain situation, the neglect of precautions requiring
eyesight would not prevent his recovering for an injury to himself, and, it may be
presumed, would not make him liable for injuring another. So it is held that, in cases
where he is the plaintiff, an infant of very tender years is only bound to take the
precautions of which an infant is capable; the same principle may be cautiously applied
where he is defendant. Insanity is a more difficult matter to deal with, and no general rule
can be laid down about it. There is no doubt that in many cases a man may be insane, and
yet perfectly capable of taking the precautions, and of being influenced by the motives,
which the circumstances demand. But if insanity of a pronounced type exists, manifestly
incapacitating the sufferer from complying with the rule which he has broken, good sense
would require it to be admitted as an excuse.

Notes

1. Vaughan v. Menlove and the Holmes excerpt above take up the question of which
features, if any, particular to the party ought to be relevant to the evaluation of his
conduct. Vaughan concludes that lack of ordinary intelligence is not an excuse for failing
to live up to the standard of ordinary care. It adopts what we call an objective approach
to the reasonableness inquiry: we ask whether the defendant acted reasonably not on the
basis of his subjective characteristics, but on the basis of an objective inquiry that
abstracts away from the particular features of the defendant himself and asks whether his
conduct was reasonable on the basis of a social standard external to him.
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2. Holmes’s account of the reasonableness inquiry is more or less congruent with
Vaughan v. Menlove, at least insofar as lack of intelligence goes. But Holmes begins to
introduce subjective considerations for certain characteristics such as blindness, “tender
years,” and certain forms (though not all forms) of insanity. What explains Holmes’s
arguments in favor of taking certain characteristics into account but not others? In what
follows we will review the major controversies in this area of the law, beginning with the
basic physical disability of blindness that Holmes introduced.

2. Physical Disabilities

Smith v. Sneller, 26 A.2d 452 (Pa. 1942)

DREW, J. Plaintiff recovered a verdict and judgment. On appeal, the Superior
Court reversed the judgment on the ground that plaintiff was guilty of contributory
negligence, and entered judgment n.o.v. for defendant Sneller, he alone having appealed.
This appeal was then specially allowed. . . .

Plaintiff, while engaged in a house to house canvass as a salesman of small
articles, was injured in falling into an open trench in the west sidewalk of North Fifth
Street in the City of Philadelphia. . . . The trench then extended from the curb across the
sidewalk, three or four feet wide, and had been dug to a depth of seven or eight feet. The
earth from the excavation had been thrown upon the sidewalk along both sides of the
trench. . . . On the far side of the trench as [plaintiff] approached it, there was a barricade
but along the side nearest him there was only the pile of excavated material between him
and the trench, about two feet high according to the only testimony on the subject.
Plaintiff, because of defective eyesight, did not see the pile of earth and had no notice that
it was there until he felt it under his feet as he walked upon it. The loose material slipped
from under him causing him to lose his footing and he fell into the trench. . . .

He did not carry a cane and, because he was unable to see, did not have notice of
the break in the pavement, the pile of earth on the sidewalk, nor the open trench in front
of him.

The Superior Court said further: “Under somewhat similar circumstances,
recovery was denied a blind plaintiff, who fell into an open cellarway extending into the
sidewalk, in Fraser v. Freeman, 87 Pa. Superior Ct. 454, in which Judge Porter said:
‘The law requires a degree of care upon the part of one whose eye-sight is impaired
proportioned to the degree of his impairment of vision. . . . In the exercise of common
prudence one of defective eye-sight must usually, as a matter of general knowledge, take
more care and employ keener watchfulness in walking upon the streets and avoiding
obstructions; in order to reach the standard established by law for all persons alike,
whether they be sound or deficient. The statement that a blind or deaf man is bound to a
higher degree of caution than a normal person does not mean that there is imposed upon
him a higher standard of duty, but rather that in order to measure up to the ordinary
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standard he must the more vigilantly exercise caution through other senses and other
means, in order to compensate for the loss or impairment of those senses in which he is
defective. ...””

We cannot escape the conclusion of the Superior Court that the instant case is
ruled by the Fraser case. . . . The fact that plaintiff did not anticipate the existence of the
ditch across the sidewalk, in itself, does not charge him with negligence. But, it is
common knowledge, chargeable to plaintiff, that obstructions and defects are not
uncommon in the sidewalks of a city, any one of which may be a source of injury to the
blind. . . . In such circumstances he was bound to take precautions which one not so
afflicted need not take. In the exercise of due care for his own safety it was his duty to
use one of the common, well-known compensatory devices for the blind, such as a cane,
a “seeing-eye” dog, or a companion. These are a poor substitute for sight, but any one of
them would probably have been sufficient to prevent this accident. . . . We are in accord
with that learned court, that plaintiff was guilty of contributory negligence as a matter of
law, and we must, therefore, affirm the judgment.

Davis v. Feinstein, 88 A.2d 695 (Pa. 1952)

STEARNE, J. This is an appeal from judgment entered on a jury’s verdict for
plaintiff in an action of trespass. Defendants . . . rest their motion for judgment non
obstante veredicto on the sole ground that plaintiff was guilty of contributory negligence
as matter of law. . . .

Plaintiff is a blind man. While walking south on 60th Street between Market and
Arch Streets in Philadelphia, he fell into an open cellarway in front of the furniture store
maintained by defendants. The opening was equipped with a cellar door, flush with the
pavement when closed, and consisting of two sections each about two and one-half feet
wide. When the door was open, an iron bar about five feet in length usually connected the
two sections at the front, holding them erect and thus presenting a barrier which would
ordinarily prevent a pedestrian from stepping into the opening. At the time of the accident,
the north section was closed and even with the sidewalk; the connecting bar was not in
place; and the south section of the door was standing erect. It was into the aperture thus
left uncovered that the plaintiff fell and suffered the injuries which were the basis of this
suit. . . .

Both sides agree with the statement of the learned court below that the controlling
authority is Smith v. Sneller, 345 Pa. 68, 26 A. 2d 452. In that case the blind plaintiff
employed no cane or other compensatory aid. . . .

In the instant case plaintiff testified that he was employing his cane as a guide,
moving it laterally in order to touch the walls of abutting buildings and keep on a straight
course, and also tapping the ground before him to search out obstacles in his path.
Defense counsel argues: “Even as a man with sight cannot say he did not observe that
which was open and obvious, neither can a blind man say that he made proper use of the
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cane and was unable to learn of the existence of the defect. It necessarily follows that he
did not have a proper instrument, that is to say, the cane was not adequate or he did not
use it properly.”

We did not so decide in Smith v. Sneller, supra. A blind person is not bound to
discover everything which a person of normal vision would. He is bound to use due care
under the circumstances. Due care for a blind man includes a reasonable effort to
compensate for his unfortunate affliction by the use of artificial aids for discerning
obstacles in his path. When an effort in this direction is made, it will ordinarily be a jury
question whether or not such effort was a reasonable one. The general rule applies that
“Contributory negligence may be declared as a matter of law only when it is so clearly
revealed that fair and reasonable persons cannot disagree as to its existence . . . .” Guca v.
Pittsburgh Railways Company, 80 A. 2d 779.

It was not unreasonable for the jury to have concluded that plaintiff exercised due
care for his safety when he used his cane in the manner which he described. . . .

Judgment affirmed.

Notes

1. Why take physical disabilities into account — why adopt a subjective approach to them
— where Vaughan v. Menlove stands for an objective approach and the irrelevance of
what Holmes called the “infinite varieties” of human characteristics? What, if anything,
is different about blindness?

2. Would a seeing plaintiff have been contributorily negligent as a matter of law for
failing to observe the open cellar door?

3. What about physical disabilities that arise suddenly? See, for example, Lehman v.
Haynam, 133 N.E.2d 97 (Ohio 1956), where the court ruled that a defendant’s sudden
and unforeseeable unconsciousness would be relevant to the determination of whether he
drove negligently when his car veered across the center line of a highway and struck the
plaintiff. The Ohio Supreme Court recently reaffirmed the Lesiman rule and noted that it
is supported by “the great weight of authority” in common law jurisdictions. Roman v.
Estate of Gobbo, 791 N.E.2d 422, 427 (Ohio 2003).
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3. Children
Dellwo v. Pearson, 107 N.W.2d 859 (Minn. 1961)

West Headnotes

[6] Infants k61
211k61

In operation of automobile, airplane or powerboat, minor is to be held to same standard of
care as adult.

Syllabus by the Court

2. In the operation of an automobile, airplane, or powerboat, a minor is to be held to the
same standard of care as an adult.

LOEVINGER, J. This case arises out of a personal injury to Jeanette E. Dellwo,
one of the plaintiffs. She and her husband, the other plaintiff, were fishing on one of
Minnesota’s numerous and beautiful lakes by trolling at a low speed with about 40 to 50
feet of line trailing behind the boat. Defendant, a 12-year-old boy, operating a boat with
an outboard motor, crossed behind plaintiffs’ boat. Just at this time Mrs. Dellwo felt a
jerk on her line which suddenly was pulled out very rapidly. The line was knotted to the
spool of the reel so that when it had run out the fishing rod was pulled downward, the
reel hit the side of the boat, the reel came apart, and part of it flew through the lens of
Mrs. Dellwo’s glasses and injured her eye. Both parties then proceeded to a dock where
inspection of defendant’s motor disclosed 2 to 3 feet of fishing line wound about the
propeller.

The case was fully tried to the court and jury and submitted to the jury upon
instructions which, in so far as relevant here, instructed the jury that: (1) In considering
the matter of negligence the duty to which defendant is held is modified because he is a
child, a child not being held to the same standard of conduct as an adult and being
required to exercise only that degree of care which ordinarily is exercised by children of
like age, mental capacity, and experience under the same or similar circumstances . . . .

The jury returned a general verdict for defendant, and plaintiffs appeal. . . .
There is no doubt that the instruction given substantially reflects the language of

numerous decisions in this and other courts. [ | However, the great majority of these
cases involve the issue of contributory negligence and the standard of care that may
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properly be required of a child in protecting himself against some hazard.!! The standard
of care stated is proper and appropriate for such situations.

However, this court has previously recognized that there may be a difference
between the standard of care that is required of a child in protecting himself against
hazards and the standard that may be applicable when his activities expose others to
hazards. [ ] Certainly in the circumstances of modern life, where vehicles moved by
powerful motors are readily available and frequently operated by immature individuals,
we should be skeptical of a rule that would allow motor vehicles to be operated to the
hazard of the public with less than the normal minimum degree of care and competence.'?

To give legal sanction to the operation of automobiles by teen-agers with less than
ordinary care for the safety of others is impractical today, to say the least. We may take
judicial notice of the hazards of automobile traffic, the frequency of accidents, the often
catastrophic results of accidents, and the fact that immature individuals are no less prone
to accidents than adults. While minors are entitled to be judged by standards
commensurate with age, experience, and wisdom when engaged in activities appropriate
to their age, experience, and wisdom, it would be unfair to the public to permit a minor in
the operation of a motor vehicle to observe any other standards of care and conduct than
those expected of all others. A person observing children at play with toys, throwing balls,
operating tricycles or velocipedes, or engaged in other childhood activities may anticipate
conduct that does not reach an adult standard of care or prudence. [ ] However, one
cannot know whether the operator of an approaching automobile, airplane, or powerboat
is a minor or an adult, and usually cannot protect himself against youthful imprudence
even if warned. Accordingly, we hold that in the operation of an automobile, airplane, or
powerboat, a minor is to be held to the same standard of care as an adult.

Undoubtedly there are problems attendant upon such a view. However, there are
problems in any rule that may be adopted applicable to this matter. They will have to be
solved as they may present themselves in the setting of future cases. The latest tentative
revision of the Restatement of Torts proposes an even broader rule that would hold a child
to adult standards whenever he engages “in an activity which is normally undertaken only
by adults, and for which adult qualifications are required.”!> However, it is unnecessary to
this case to adopt a rule in such broad form, and, therefore, we expressly leave open the
question whether or not that rule should be adopted in this state. For the present it is
sufficient to say that no reasonable grounds for differentiating between automobiles,
airplanes, and powerboats appears, and that a rule requiring a single standard of care in

' As relevant to the issue of the instant case, it should be noted that this court has also said that a lower
standard of care for their own safety may be required of very old, as well as very young, people. Johnson v.
St. Paul City Ry. Co., 67 Minn. 260, 69 N.W. 900, 36 L.R.A. 586. It would follow that if minors are
permitted to operate motor vehicles with less than ordinary care, then so should the elderly and infirm.

13 Apparently sanctioning such a rule is: Charbonneau v. MacRury, 84 N.H. 501, 153 A. 457,73 A.L.R.
1266. It should be noted this case was decided in 1931. . ..

15 Restatement, Torts, Tentative Draft No. 4, § 238A, Comment c. This is quoted with apparent approval

in Wittmeier v. Post, S.D., 105 N.W.2d 65.
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the operation of such vehicles, regardless of the age of the operator, appears to us to be
required by the circumstances of contemporary life.

Reversed and remanded for a new trial.

Notes

1. The headnote. What are the “West Headnotes” with which the text above begins? For
that matter, what is the “Syllabus of the Court”? Are these statements of law? Recall our
discussion of holdings in the notes after Brown v. Kendall in chapter three. What is the
holding of Dellwo?

2. What is a dangerous adult activity? The Dellwo court declined to adopt the Second
Restatement approach of creating a general category of dangerous adult activities. But
the Second Restatement has been widely influential and has been repeated in the
Restatement (Third) of Torts, which advises that children engaging in dangerous adult
activities may be held to the same standard of care required of an adult and that, in such
instances, “no account is taken of their childhood.” RESTATEMENT (THIRD) OF TORTS:
PHYS. & EMOT. HARM § 10 cmt. £ (2010).

The question remains, however: what counts as a dangerous adult activity?
Courts have held that dangerous adult activities include operating a motor vehicle,
Harrelson v. Whitehead, 365 S.W.2d 868 (Ark. 1963); operating farm equipment,
Jackson v. McCuiston, 448 S.W.2d 33 (Ark. 1969); operating a snowmobile, Robinson v.
Lindsay, 598 P.2d 392 (Wash. 1979); and operating a minibike, Frayer by Edenhofer v.
Lovell, 529 N.W.2d 236 (Wis. Ct. App. 1995).

Firing a high-powered hunting rifle, however, is not a dangerous adult activity, at
least not in Arkansas. Purtle v. Shelton, 474 S.W.2d 123 (Ark. 1971). Nor is skiing in
New Jersey, Goss v. Allen, 360 A.2d 388 (N.J. 1976), starting a campfire in Michigan,
Farm Bureau Ins. Group v. Phillips, 323 N.W.2d 477 (Mich. App. 1982), operating a
golf cart in Oregon, Hudson-Connor v. Putney, 86 P.3d 106 (Or. App. 2004), or riding a
bicycle in Illinois, Conway v. Tamborini, 215 N.E.2d 303 (Ill. App. 3d Dist. 1966),
though Arizona courts disagree, see Barnes v. Tucson, 760 P.2d 566 (Ariz. App. 1988).
Firing an air rifle, Swix v. Daisy Mfg. Co., 373 F.3d 678 (6th Cir. 2004), is not a
dangerous adult activity. Nor is driving on private roads or property, Ricketts v. Norfolk S.
Ry., 686 So. 2d 1100 (Ala. 1996), firing a BB gun, Huebner by Lane v. Koelfgren, 519
N.W.2d 488 (Minn. App. 1994), failing to yield the right of way, Ruby v. Easton, 207
N.W.2d 10 (Iowa 1973), firing a revolver, LaBarge v. Stewart, 501 P.2d 666 (N.M. App.
1972), or playing softball, Jones v. Cobb, 834 So. 2d 13 (La. App. 2d Cir. 2002). Golfing
is not a dangerous adult activity in North Dakota, Kirchoffner v. Quam, 264 N.W.2d 203
(N.D. 1978), but it is in New York, Neumann v. Shlansky, 312 N.Y.S.2d 951 (Sup. Ct.
1970).
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3. Beginners. The traditional common law rule for children, in which tender years are
taken into account, seems to have reflected at least in part an intuition that it might be
valuable to encourage youth to develop new skills. This intuition could be generalized:
what about encouraging beginners more generally, regardless of age? Interestingly,
courts have overwhelmingly rejected any such approach that would take into account a
party’s lack of expertise in determining whether he exercised reasonable care. See, e.g.,
Stevens v. Veenstra, 573 N.W.2d 341 (Mich. App. 1997), in which the Michigan Court of
Appeals held that an unlicensed driver in a drivers’ education course had to conform to
the same standard of care required of licensed drivers.

A beginner’s inexperience may be relevant to the standard of care owed to people
with whom the beginner is in a preexisting relationship that gives notice of the relevant
inexperience. The classic example is the case of the driving instructor injured while his
student is at the wheel. See RESTATEMENT (THIRD) OF TORTS: PHYS. & EMOT. HARM § 12
cmt. b (2010) (concluding that a defendant driving student’s inexperience should be taken
into account in considering the defendant’s negligence in a case brought by the
instructor). The same approach applies in the instance of flight instruction. See Vee Bar
Airport v. De Vries, 43 N.W.2d 369 (S.D. 1950).

4. Experts. What about parties with unusually developed expertise or skills? Here, too,
the question of encouraging or discouraging investment in expertise is raised. The
Restatement (Third) of Torts poses the following hypothetical: “Consider two cars that
collide on the highway, or two skiers who collide on a ski trail; if it turns out that one of
the motorists is a professional driver or one of the skiers a professional ski instructor, this
is a fortuity as far as the other motorist or the other skier is concerned.” RESTATEMENT
(THIRD) OF TORTS: PHYS. & EMOT. HARM § 12 cmt. a (2010). Because increased liability
for experts will reduce incentives to invest in expertise, the Restatement reports that the
best approach excludes expertise from consideration. See, e.g., Southard v. Belanger,
966 F. Supp. 2d 727, 740-41 (W.D. Ky. 2013) (holding that a plaintiff could not hold the
defendant, a professional tractor-trailer driver who was turning left while using his cell
phone, to a higher standard of care).

Some courts, however, have been uncomfortable allowing defendants to disclaim
their expertise. Experts who hold themselves out as expert professionals, for example,
are held to the standard of similarly situated professionals. See, e.g., Louisville &
Nashville R.R. v. Perry’s Adm’r, 190 S.W. 1064, 1066 (Ky. Ct. App 1917) (“When a
Kentucky court says that an engineer must use ordinary care . . ., this implies such care
as a competent engineer would exercise and the doing of such things as a capable
engineer would do.”); Donathan v. McConnell, 193 P.2d 819, 825 (Mont. 1948) (holding
dentists are required to exercise “reasonable care and skill as is usually exercised by a
dentist in good standing”); Vigneault v. Dr. Hewson Dental Co., 15 N.E.2d 185 (Mass.
1938) (holding the same as Donathan v. McConnell). Cf. Alfonso v. Robinson, 514
S.E.2d 615 (Va. 1999) (holding that defendant truck driver’s professional expertise was
relevant in determining whether his conduct amounted to willful and wanton negligence).
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The Restatement (Third) of Torts supports taking expertise into account in
determining whether a defendant exercised reasonable care when (1) the defendant
engages in an activity that poses “distinctive and significant dangers” or (2) a plaintiff
with a preexisting relationship with the defendant has reasonably relied on the
defendant’s expertise. See RESTATEMENT (THIRD) OF TORTS: PHYS. & EMOT. HARM § 12
cmt. a (2010). Certain courts have applied the Restatement’s view. See Levi v. v. Sw. La.
Elec. Membership Coop., 542 So. 2d 1081, 1084 (La. 1989) (holding the employees of
defendant power company to the standard of “a reasonable person” with the “superior
attributes” of experts in view of the “distinctive and significant dangers” of high power
lines); Everett v. Bucky Warren, Inc., 380 N.E.2d 653, 659 (Mass. 1978) (holding that the
defendant, a high school hockey coach who had substantial experience in the game of
hockey, could be held to a higher standard of care than an average person in the selection
of the helmets he supplied his players when one of those helmets failed to protect the
plaintiff from injuries).

Why are these cases not treated like those of the expert skiers and drivers who
collide with strangers?

4. Insanity
Breunig v. American Family Ins. Co., 173 N.W.2d 619 (Wis. 1970)

[Plaintiff Phillip A. Breunig’s truck was struck by an automobile driven by Erma
Veith and insured by the defendant American Family Insurance Company. Breunig
suffered serious personal injuries. At the time of the accident, Veith’s car was
proceeding west in an eastbound lane. The jury returned a verdict for the plaintift, and
defendant insurance company appealed.]

HarLows, C.J. The evidence established that Mrs. Veith, while returning home
after taking her husband to work, saw a white light on the back of a car ahead of her. She
followed this light for three or four blocks. Mrs. Veith did not remember anything else
except landing in a field, lying on the side of the road and people talking. She recalled
awaking in the hospital.

The psychiatrist testified Mrs. Veith told him she was driving on a road when she
believed that God was taking ahold of the steering wheel and was directing her car. She
saw the truck coming and stepped on the gas in order to become airborne because she
knew she could fly because Batman does it. To her surprise she was not airborne before
striking the truck but after the impact she was flying. Actually, Mrs. Veith’s car
continued west on Highway 19 for about a mile. . . . When a traffic officer came to the
car to investigate the accident, he found Mrs. Veith sitting behind the wheel looking off
into space. . . .
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The psychiatrist testified Erma Veith was suffering from “schizophrenic reaction,
paranoid type, acute.” He stated that from the time Mrs. Veith commenced following the
car with the white light and ending with the stopping of her vehicle in the cornfield, she
was not able to operate the vehicle with her conscious mind and that she had no
knowledge or forewarning that such illness or disability would likely occur.

The insurance company argues Erma Veith was not negligent as a matter of law
because there is no evidence upon which the jury could find that she had knowledge or
warning or should have reasonably foreseen that she might be subject to a mental
delusion which would suddenly cause her to lose control of the car. Plaintiff argues there
was such evidence of forewarning and also suggests Erma Veith should be liable because
insanity should not be a defense in negligence cases.

The case was tried on the theory that some forms of insanity are a defense to and
preclude liability for negligence under the doctrine of Theisen v. Milwaukee Automobile
Mut. Ins. Co. (1962), 18 Wis. 2d 91 .. ..

In Theisen we recognized one was not negligent if he was unable to conform his
conduct through no fault of his own but held a sleeping driver negligent as a matter of
law because one is always given conscious warnings of drowsiness and if a person does
not heed such warnings and continues to drive his car, he is negligent for continuing to
drive under such conditions. But we distinguished those exceptional cases of loss of
consciousness resulting from injury inflicted by an outside force, or fainting, or heart
attack, or epileptic seizure, or other illness which suddenly incapacitates the driver of an
automobile when the occurrence of such disability is not attended with sufficient warning
or should not have been reasonably foreseen. . . .

The policy basis of holding a permanently insane person liable for his tort is: (1)
Where one of two innocent persons must suffer a loss it should be borne by the one who
occasioned it; (2) to induce those interested in the estate of the insane person (if he has
one) to restrain and control him; and (3) the fear an insanity defense would lead to false
claims of insanity to avoid liability. . . .

The cases holding an insane person liable for his torts have generally dealt with
pre-existing insanity of a permanent nature. . . .

[But] we think the statement that insanity is no defense is too broad when it is
applied to a negligence case where the driver is suddenly overcome without forewarning
by a mental disability or disorder which incapacitates him from conforming his conduct
to the standards of a reasonable man under like circumstances. These are rare cases
indeed, but their rarity is no reason for overlooking their existence and the justification
which is the basis of the whole doctrine of liability for negligence, i.e., that it is unjust to
hold a man responsible for his conduct which he is incapable of avoiding and which
incapability was unknown to him prior to the accident.
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We need not reach the question of contributory negligence of an insane person or
the question of comparative negligence as those problems are not now presented. All we
hold is that a sudden mental incapacity equivalent in its effect to such physical causes as
a sudden heart attack, epileptic seizure, stroke, or fainting should be treated alike and not
under the general rule of insanity. . . .

The insurance company argues that since the psychiatrist was the only expert
witness who testified concerning the mental disability of Mrs. Veith and the lack of
forewarning that as a matter of law there was no forewarning and she could not be held
negligent; and [that] the trial court should have so held. While there was testimony of
friends indicating she was normal for some months prior to the accident, the psychiatrist
testified the origin of her mental illness appeared in August, 1965, prior to the
accident. . . .

The question is whether she had warning or knowledge which would reasonably
lead her to believe that hallucinations would occur and be such as to affect her driving an
automobile. Even though the doctor's testimony is uncontradicted, it need not be accepted
by the jury. It is an expert’s opinion but it is not conclusive. It is for the jury to decide
whether the facts underpinning an expert opinion are true. . . . The jury could find that a
woman, who believed she had a special relationship to God and was the chosen one to
survive the end of the world, could believe that God would take over the direction of her
life to the extent of driving her car. Since these mental aberrations were not constant, the
jury could infer she had knowledge of her condition and the likelihood of a hallucination
just as one who has knowledge of a heart condition knows the possibility of an attack.
While the evidence may not be strong upon which to base an inference, especially in
view of the fact that two jurors dissented on this verdict and expressly stated they could
find no evidence of forewarning, nevertheless, the evidence to sustain the verdict of the
jury need not constitute the great weight and clear preponderance.

Judgment affirmed.

Notes

1. Insanity as an immunity or an accommodation? s the Breunig court suggesting that,
absent foreknowledge, a suddenly insane defendant is immune to tort liability? Or is
insanity something to be taken into account in determining what counts as reasonable?
Would this amount to the standard of a reasonable insane person? What would that
mean? Why not apply the rule of Vaughan v. Menlove and exclude the mental disability
as irrelevant to the reasonableness of the party’s conduct? Is taking into insanity into
account more defensible — or less — when the condition is temporary rather than
permanent?
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2. Confusion in the caselaw. Not all courts have held that sudden insanity is a defense to
negligence. See Bashi v. Wodarz, 53 Cal. Rptr. 2d 635 (Cal. App. 1996) (holding that
sudden and unanticipated mental illness does not preclude liability for negligence);
Turner v. Caldwell, 421 A.2d 876 (Conn. Super. Ct. 1980) (refusing to accept a
temporary insanity defense in automobile accidents); Kuhn v. Zabotsky, 224 N.E.2d 137
(Ohio 1967) (holding that a defendant who struck a plaintiff’s car could not use sudden
mental illness as a defense). Far more common, however, is the Breunig scenario, in
which cases are resolved in the plaintiff’s favor by reference to the defendant’s
foreknowledge of sudden disability or illness. See Ramey v. Knorr, 124 P.3d 314, 316
(Wash. App. 2005) (tortfeasor who wishes to plead sudden mental incapacity must
establish “no prior notice or forewarning of [his or her] potential for becoming
disabled”); Jankee v. Clark County, 612 N.W.2d 297, 301-04 (Wis. 2000) (patient with
notice of his manic depressive illness was contributorily negligent in injuries sustained
after escaping from a mental health center). Note that the foreknowledge solution is not
limited exclusively to insanity or delusion cases. Certain cases relating to the standard of
care for beginners might also be characterized as foreknowledge cases. See Navailles v.
Dielman, 50 So. 449, 450 (La. 1909) (holding that the defendant, an inexperienced driver,
could be held liable for his negligence because he “ventured upon the streets in an
automobile without knowing how to make an emergency stop”).

3. Sudden physical ailments? The Wisconsin Supreme Court has applied Breunig
narrowly in subsequent decisions. See Burch v. American Family Mut. Ins. Co., 543
N.W.2d 277, 281 (Wis. 1996) (holding that a developmentally disabled defendant
driver’s mental capacity was not relevant to determining her liability for negligence). The
Wisconsin Supreme Court has also stressed that the rule of special treatment for sudden
insanity in Breunig is limited and that the objective standard of care generally applies in
insanity cases. See Jankee v. Clark County, 612 N.W.2d 297, 314 (Wis. 2000).

4. Is there a basis for distinguishing cases like Breunig from cases like Lehman v.
Haynam, 133 N.E.2d 97 (Ohio 1956), discussed in the notes above, in which defendants
suffer from sudden physical ailments illnesses like epilepsy, heart attacks, or
unconsciousness? What are the relevant considerations for sorting out an actor’s
responsibility for injuries arising out of sudden and unanticipated conditions?

5. What if the party alleging negligence had notice of the allegedly negligent party’s
condition? Would that change the general treatment of insanity? Consider the next case:
Gould v. American Family Mut. Ins. Co., 543 N.W.2d 282 (Wis. 2000)

BRADLEY, J. ... The judgment imposed liability against American Family for

personal injuries caused by its insured, Roland Monicken, who was institutionalized
suffering from Alzheimer's disease. . . .
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Monicken was diagnosed with Alzheimer’s disease after displaying bizarre and
irrational behavior. As a result of his deteriorating condition, his family was later forced
to admit him to the St. Croix Health Care Center. Sheri Gould [the plaintiff] was the head
nurse of the center’s dementia unit and took care of him on several occasions.

Monicken’s records from St. Croix indicate that he was often disoriented,
resistant to care, and occasionally combative. When not physically restrained, he often
went into other patients’ rooms and sometimes resisted being removed by staff. On one
such occasion, Gould attempted to redirect Monicken to his own room by touching him
on the elbow. She sustained personal injuries when Monicken responded by knocking her
to the floor. . . .

It is a widely accepted rule in most American jurisdictions that mentally disabled
adults are held responsible for the torts they commit regardless of their capacity to
comprehend their actions; they are held to an objective reasonable person standard. . . .

In Breunig, [supra] . . . [t]his court created a limited exception to the common law
rule, holding that insanity could be a defense in the rare case “where the [person] is
suddenly overcome without forewarning by a mental disability or disorder which
incapacitates him from conforming his conduct to the standards of a reasonable man
under like circumstances.” . . . .

[T]he actual holding was very limited:

All we hold is that a sudden mental incapacity equivalent in its effect to such
physical causes as a sudden heart attack, epileptic seizure, stroke, or fainting
should be treated alike and not under the general rule of insanity.

Breunig, 45 Wis. 2d at 544. . . .

The record reveals that Gould was not an innocent member of the public unable to
anticipate or safeguard against the harm when encountered. Rather, she was employed as
a caretaker specifically for dementia patients and knowingly encountered the dangers
associated with such employment. It is undisputed that Gould, as head nurse of the
dementia unit, knew Monicken was diagnosed with Alzheimer’s disease and was aware
of his disorientation and his potential for violent outbursts. Her own notes indicate that
Monicken was angry and resisted being removed from another patient's room on the day
of her injury.

[O]rdinarily a mentally disabled person is responsible for his or her torts.
However, we conclude that this rule does not apply in this case . . . . When a mentally
disabled person injures an employed caretaker, the injured party can reasonably foresee
the danger and is not “innocent” of the risk involved. . . . Therefore, we hold that a person
institutionalized, as here, with a mental disability, and who does not have the capacity to
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control or appreciate his or her conduct cannot be liable for injuries caused to caretakers
who are employed for financial compensation.

Note

Insanity and caretakers. Why immunize mentally disabled defendants from liability
under such circumstances? Would it be an alternative to make the defendant’s condition
a relevant consideration in the inquiry into whether the defendant’s conduct was
negligent? Or, if it is nonsensical to describe such defendants as behaving reasonably or
unreasonably, what about an approach that hinges the allocation of losses from caretaker
injuries on whether the plaintiff caretaker had notice of the kind of conduct that injured
her?

5. Rationales for Choosing Between Subjective and Objective?

Are there general considerations cutting across these cases on subjective and
objective standards of care that explain why the law takes certain considerations into
account, but not others? Seo and Witt argue that common law judges have typically tried
to allocate the obligation to take care to the party with the best information about the risks
in question. Call this the “notice principle”: judges choose between subjective and
objective standard by asking which party had good information about the relevant
disability and its likely risks in the relevant setting. In nineteenth-century cases, argue
Seo and Witt, such a principle

essentially worked as a burden-shifting rule from the objective to the
subjective standard when one party was on notice or was aware of
another’s disability. For instance, if a train conductor noticed that a
pedestrian suffered from a mental illness that prevented exercise of
requisite care when crossing the tracks, then it became the conductor’s
duty to take more care than the objective standard required to avoid a
collision; and in the case of an accident, the pedestrian would be held to a
subjective standard. Otherwise, if the conductor was not aware of the
mental condition, then the prevailing objective standard still applied to
both parties, regardless of whether it was impossible for the mentally ill
pedestrian to meet that standard.

Attaching liability to information furthered a number of practical goals. To
begin with, such an approach encouraged parties to account for observable
disabilities in others and thus promoted a kind of informal private ordering,
guiding parties toward an efficient allocation of the costs of taking extra
precaution to avoid accidents. The notice principle, moreover, had a
mitigating effect on the strict-liability-like effects of the objective standard
for mentally unsound people. At the same time, by triggering a heightened
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duty only with notice, railroads, cities, and other [prospective] defendants
were not required to adopt safety measures for their general operations at
an inefficiently high level solely to accommodate those who could not
meet the reasonable person standard. . . .

Sarah A. Seo & John Fabian Witt, The Metaphysics of the Mind and the Practical
Science of the Law, 26 L. & HIST. REV. 161, 165-66 (2006). Recall that Holmes stated a
version of the notice principle in a passage above: “When a man has a distinct defect of
such a nature that all can recognize it as making certain precautions impossible, he will
not be held answerable for not taking them.” The notice principle might make sense of
the Restatement and Del/lwo approach to cases involving youth as well. (Recall that the
Dellwo court specifically observed that the age of children engaged in driving, boating, or
flying would not be observable by third parties.)

What about cases where there does not seem to be a plausible information
advantage for either party?

6. Unreasonable Faiths?

Are a person’s religious convictions relevant in determinations of reasonableness?
Consider Friedman v. New York, 282 N.Y.S.2d 858 (N.Y. Ct. Cl. 1967). Stranded on a
broken chair lift with her male co-worker as darkness was approaching and after
screaming in vain for help, a sixteen-year-old Orthodox Jew named Ruth Friedman
jumped off the ski lift, fell 20-25 feet and injured herself. Friedman sued the state of New
York, which operated the ski lift, claiming damages. The state argued that Friedman had
been contributorily negligent for jumping. Friedman countered that her belief in “the
Jichud, which absolutely forbids a woman to stay with a man in a place which is not
available to a third person” compelled her to act as she did. /d. at 862. The court took into
account her religious beliefs and found that she was not contributorily negligent. More
recent cases have not been as accommodating of plaintiffs’ religious beliefs. See Munn v.
Algee, 924 F.2d 568 (5th Cir. 1991) (holding as a matter of Mississippi law that
plaintiff’s Jehovah’s Witness faith was irrelevant in determining the reasonableness of
her decision to refuse blood transfusions); Braverman v. Granger, 844 N.W.2d 485, 496
(Mich. App. 2014) (holding that “the proper inquiry is not [into] a person’s subjective
reasons [but rather] whether the blood transfusion was an objectively reasonable means to
avoid or minimize damages”). Would taking a party’s religious beliefs into account
require courts to engage in constitutionally problematic evaluations of the reasonableness
of particular religious views? See, for example, Williams v. Bright, 658 N.Y.S.2d 910
(N.Y. App. Div. 1997), where the court ruled that instructing the jury to consider the
reasonableness of the plaintiff’s conduct by reference to the tenets of her own religion
would constitute a “government endorsement” of her religious beliefs.

In all of the cases above, injured plaintiffs asked that the reasonableness inquiry
take into account the fact of their religious convictions. Should the inquiry be any
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different when defendants contend that faith led them to adopt what objectively would be
a less than reasonable level of care? Some have argued that while subjective religious
beliefs may sometimes be relevant to the inquiry into the reasonableness of a plaintiff-
victim’s conduct, such subjective beliefs ought not be taken into account in evaluating the
reasonableness of a defendant-injurer’s conduct. See Guido Calabresi, Ideals, Beliefs,
Attitudes, and the Law. Private Law Perspectives on a Public Law Problem 66 (1985);
see also Lange v. Hoyt, 159 A. 575 (Conn. 1932) (assuming for purposes of argument
that a Christian Scientist mother might be found negligent for failing to seek medical
attention for her injured daughter). Does this distinction make sense? If accommodating
plaintiff-victim A’s subjective religious beliefs effectively shifts the costs of injuries
caused by those beliefs to defendant-injurer B, isn’t that essentially identical to allowing
the subjective religious tenets of defendant-injurer A to impose harms on plaintiff-victim
B? Would the case be different if both parties held the same religious beliefs?

The Religious Freedom Restoration Act, or RFRA, might be understood to
require that tort law accommodate plaintiffs’ and defendants’ religious exercise equally.
RFRA, enacted in 1993, provides that “[g]overnment shall not substantially burden a
person’s exercise of religion even if the burden results from a rule of general applicability”
unless the government’s actions are “in furtherance of a compelling governmental
interest and [are] the least restrictive means of furthering that . . . interest.” Religious
Freedom Restoration Act, 42 U.S.C. § 2000bb-1 (2012). While Congress intended for
RFRA to apply to both state and federal governments, the Supreme Court found RFRA as
it applies to state governments unconstitutional on the grounds that such application was
beyond Congress’s power to enforce the rights guaranteed by the 14th Amendment. See
City of Boerne v. Flores, 521 U.S. 507, 508 (1997). In reaction to Boerne, however, 31
states, as of 2015, have adopted mini RFRA’s at the state level, either through legislation
or court rulings, explicitly limiting state government interference with religious practice.

Can common law standards of reasonableness “substantially burden” a party’s
exercise of religious freedom under the mini RFRA’s? Some courts have said no. See
Osborne v. Power, 890 S.W.2d 574 (Ark. 1994) (holding that common law nuisance
prohibitions against obnoxious Christmas lights displays do not substantially burden a
homeowner’s free exercise rights). Other courts seem to have held that state religious
freedom legislation may prohibit a reasonableness inquiry into the exercise of a party’s
religion freedom. In Connecticut, a plaintiff who fell and hit her head during a prayer
healing session sued for negligence. The court held that a reasonableness inquiry would
have substantially burdened the defendant’s rights of free exercise and that there was no
“compelling State interest in permitting the court to evaluate the plaintiff's claims in this
case.” Kubala v. Hartford Roman Catholic Diocese, 41 A.3d 351, 365 (Conn. Super. Ct.
2011). In contrast, a different Connecticut court found the state’s RFRA did not
“preclude a plaintiff from holding a religious institution responsible for its torts in the
context of sexual abuse of a child by a clergyman.” Noll v. Hartford Roman Catholic
Diocesan Corp., 46 Conn. L. Rptr. 527, 532 (Conn. Super. Ct. 2008).
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7. Unreasonable Women?

So far we have talked about departures from the typical. But of course, as
Cole Porter once observed, in a line immortalized by the jazz singer Ella Fitzgerald,
there are no actually existing average men.? Human beings come embodied. They
are constituted by actual characteristics, including sex and gender. Should sex and
gender be taken into account like age and physical disability in making
reasonableness determinations? The law of personal injury today generally does not
make reasonableness determinations turn on the sex or gender of the actor. But a
century ago, courts often took gender into account in such cases:

[A] range of doctrinal options existed for a court confronting an
accident involving a female driver and a claim that gender difference
was relevant: women might be bound to take more care to compensate
for their lack of skill; women might be held to commit contributory
negligence simply by driving; women might be held to a standard of
care that referenced only other women drivers (in practice, then, their
perceived lesser skill could excuse what otherwise might be
contributory negligence), or to a male standard of care, or to a bi-gender
standard of care; defendants might be required to take more care to
accommodate women’s needs as drivers. There are cases weighing each
of these options, but no one approach appears to have prevailed.

Margo Schlanger, Injured Women Before Common Law Courts, 1860-1930, 21 HARV.
WOMEN’s L.J. 79 (1998). Professor Schlanger finds that “[t]he largest constellation of
early personal injury cases in which gender appears, in text and subtext, arose when
women passengers of trains and streetcars were injured, usually boarding or
disembarking.” The “[f]irst and foremost” problem for courts was how to deal with the
fact that “women’s physical agility was impaired by long skirts, corsets, and, often, high
heels.” See also Barbara Y. Welke, Unreasonable Women: Gender and the Law of
Accidental Injury, 1870-1920, 19 LAW & SOC. INQ. 369 (1994).

Similar questions have arisen in recent years around reasonableness
determinations in sex harassment cases. In the early 1990s, some courts, notably the
United States Court of Appeals for the Ninth Circuit, adopted a “reasonable woman”
standard for determining whether a female plaintiff had been subjected to a sexually
harassing hostile work environment in violation of Title VII of the Civil Rights Act of
1964:

[W]e believe that in evaluating the severity and pervasiveness of sexual
harassment, we should focus on the perspective of the victim. . .. If we
only examined whether a reasonable person would engage in allegedly
harassing conduct, we would run the risk of reinforcing the prevailing
level of discrimination. Harassers could continue to harass merely because

EE)

2 “According to the Kinsey Report / Every average man you know . . . .
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a particular discriminatory practice was common, and victims of
harassment would have no remedy.

We therefore prefer to analyze harassment from the victim’s perspective.
A complete understanding of the victim’s view requires, among other
things, an analysis of the different perspectives of men and women.
Conduct that many men consider unobjectionable may offend many
women. See, e.g., Lipsett v. University of Puerto Rico, 864 F.2d 881, 898
(1st Cir.1988) (“A male supervisor might believe, for example, that it is
legitimate for him to tell a female subordinate that she has a ‘great figure’
or ‘nice legs.” The female subordinate, however, may find such comments
offensive™) . ... See also Ehrenreich, Pluralist Myths and Powerless
Men: The Ideology of Reasonableness in Sexual Harassment Law, 99
YALE L.J. 1177, 1207-1208 (1990) (men tend to view some forms of
sexual harassment as “harmless social interactions to which only overly-
sensitive women would object”) . . ..

We realize that there is a broad range of viewpoints among women as a
group, but we believe that many women share common concerns which
men do not necessarily share.” For example, because women are
disproportionately victims of rape and sexual assault, women have a
stronger incentive to be concerned with sexual behavior. Women who are
victims of mild forms of sexual harassment may understandably worry
whether a harasser’s conduct is merely a prelude to violent sexual assault.
Men, who are rarely victims of sexual assault, may view sexual conduct in
a vacuum without a full appreciation of the social setting or the underlying
threat of violence that a woman may perceive.

In order to shield employers from having to accommodate the
idiosyncratic concerns of the rare hyper-sensitive employee, we hold that a
female plaintiff states a prima facie case of hostile environment sexual
harassment when she alleges conduct which a reasonable woman'! would
consider sufficiently severe or pervasive to alter the conditions of
employment and create an abusive working environment.

° One writer explains: “While many women hold positive attitudes about uncoerced sex, their greater
physical and social vulnerability to sexual coercion can make women wary of sexual encounters.
Moreover, American women have been raised in a society where rape and sex-related violence have
reached unprecedented levels, and a vast pornography industry creates continuous images of sexual
coercion, objectification and violence. Finally, women as a group tend to hold more restrictive views of
both the situation and type of relationship in which sexual conduct is appropriate. Because of the
inequality and coercion with which it is so frequently associated in the minds of women, the appearance
of sexuality in an unexpected context or a setting of ostensible equality can be an anguishing experience.”
Abrams, Gender Discrimination and the Transformation of Workplace Norms, 42 Vand. L. Rev. 1183,
1205 (1989).

' Of course, where male employees allege that co-workers engage in conduct which creates a

hostile environment, the appropriate victim’s perspective would be that of a reasonable man.
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We adopt the perspective of a reasonable woman primarily because we
believe that a sex-blind reasonable person standard tends to be male-
biased and tends to systematically ignore the experiences of women. The
reasonable woman standard does not establish a higher level of protection
for women than men. Cf. Rosenfeld v. Southern Pacific Co., 444 F.2d
1219, 1225-1227 (9th Cir.1971) (invalidating under Title VII paternalistic
state labor laws restricting employment opportunities for women). Instead,
a gender-conscious examination of sexual harassment enables women to
participate in the workplace on an equal footing with men. By
acknowledging and not trivializing the effects of sexual harassment on
reasonable women, courts can work towards ensuring that neither men nor
women will have to “run a gauntlet of sexual abuse in return for the
privilege of being allowed to work and make a living.”

Ellison v. Brady, 924 F.2d 872 (9th Cir. 1991) (Beezer, C.J.).

In 1993, however, the U.S. Supreme Court decided Harris v. Forklift Systems,
Inc., 510
U.S. 17 (1993), which adopted a “reasonable person” standard rather than the
“reasonable woman” standard of Ellison:

This standard, which we reaffirm today, takes a middle path between
making actionable any conduct that is merely offensive and requiring the
conduct to cause a tangible psychological injury. As we pointed out in
Meritor, “mere utterance of an . . . epithet which engenders offensive
feelings in a employee,” . . . does not sufficiently affect the conditions of
employment to implicate Title VII. Conduct that is not severe or
pervasive enough to create an objectively hostile or abusive work
environment--an environment that a reasonable person would find hostile
or abusive--is beyond Title VII's purview. Likewise, if the victim does
not subjectively perceive the environment to be abusive, the conduct has
not actually altered the conditions of the victim’s employment, and there
is no Title VII violation.

510 U.S. at 21 (emphasis added).

Many interpreted Harris as rejecting the Ninth Circuit’s “reasonable woman”
standard, but the matter is not quite so clear. After the Harris decision, the Ninth Circuit
held that “[w]hether the workplace is objectively hostile must be determined from the
perspective of a reasonable person with the same fundamental characteristics,” citing to
its pre-Harris decision in Ellison. See Fuller v. City of Oakland, 47 F.3d 1522, 1527 (9th
Cir. 1995). Is gender one of the Fuller decision’s “fundamental characteristics™? If so,
did the Ninth Circuit smuggle gender back in, despite the apparent rejection of gender by
the Supreme Court in Harris? More recently, the Ninth Circuit has been explicit about its
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view that the sex harassment question requires an inquiry into the view of the “reasonable
woman.” Brooks v. City of San Mateo, 229 F.3d 917, 922 (9th Cir. 2000); see also
Hamilton v. RDI/Caesars Riverboat Casino, LLC, 179 F. Supp. 2d 929 (S.D. Ind. 2002).

The Second Circuit, by contrast, explicitly rejects the inclusion of gender in the
analysis of reasonableness. In Richardson v. New York State Dep’t of Correctional Serv.,
180 F.3d 426, 436 (2d Cir. 1999), the court adopted a “reasonable person” standard for
Title VII sex harassment cases and explained:

we reject the view of those courts that look to the perspective of the
particular ethnic or gender group, e. g., a “reasonable African—American”
or a “reasonable Jew.” While we recognize that there is dicta in this circuit
supporting such an approach, we believe that examining hostile
environment claims from the perspective of a “reasonable person who is
the target of racially or ethnically oriented remarks” is the proper approach.
First, Title VII seeks to protect those that are the targets of such conduct,
and it is their perspective, not that of bystanders or the speaker, that is
pertinent. Second, this standard makes clear that triers of fact are not to
determine whether some ethnic or gender groups are more thin-skinned
than others. Such an inquiry would at best concern largely indeterminate
and fluid matters varying according to location, time, and current events. It
might also lead to evidence, argument, and deliberations regarding
supposed group characteristics and to undesirable, even ugly, jury and
courtroom scenes.

Which federal circuit has the better of argument, the Second or the Ninth? Is the
incorporation of gender considerations a return to the bad old days of nineteenth-century
assumptions and status-based stereotypes? Or is it a valuable recognition of different
views of sexual behavior commonly held among actually existing men and women?
What about people who identify as transgender or gender queer? Is it even useful to
think about this issue in terms of actually existing people of one or another gender
identity, or is it preferable to start with ideal types? Do ideal types have gender?

B. Cost/ Benefit Calculations and the Learned Hand Formula

How does the reasonable person behave? What kinds of precautions does she
take? What level of safety does she aim to achieve? These sorts of questions have
proven to be just as vexing as questions about how to deal with the idiosyncratic features
of particular litigants, perhaps even more so.

In this section we will study several different efforts at articulating the obligations
of reasonableness. One especially influential (but equally controversial) account of
reasonableness asserts that to behave reasonably is to behave in such a way as to
maximize net benefits. This is the so-called cost-benefit approach to identifying
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negligent conduct. It asks whether the costs and benefits of a given precaution make it
the kind of precaution that should have been taken.

As we shall see, however, the cost-benefit approach is not the only approach to
evaluating reasonableness. In the actual practice of torts judges it is rarely invoked,
though many believe that it plays a large (even if tacit) role. Our first pair of cases do not
seem to involve cost-benefit reasoning at all.

1. Negligence Basics
Stone v. Bolton, [1950] 1 K.B. 201 (C.A.)

On August 9, 1947, the plaintiff, Miss Bessie Stone, of 10, Beckenham Road,
Cheetham, near Manchester, had just stepped from her garden gateway on to the
pavement of the highway when she was struck on the head by a cricket ball and suffered
injury. The ball had been driven by a player of a visiting team over the fence or hoarding
surrounding the Cheetham Cricket Club ground, which at its northern boundary abuts on
to the Beckenham Road. The said ground had been in use as a cricket club for some 80 to
90 years [considerably longer than Beckenham Road had existed]. The fence or hoarding
surrounding it was 12 feet high and at the northern boundary, owing to a rise in the
ground, was 17 feet above the level of the wicket. . . . The distance from the southern
wicket to the northern boundary fence was estimated to be 78 yards. The “hit” in question
was described by a member of the club with long experience as “quite the biggest seen on
that ground,” but evidence was adduced at the trial that on some six to ten occasions
cricket balls had been hit over the fence into the road in the past 30 years.

The plaintiff sued the defendants, as representing all the members of the club, for
damages for personal injuries, alleging that the defendants were negligent. . .. The case
came on for hearing before Oliver J. at Manchester Assizes on December 20, 1948, and
the learned judge dismissed the claim. [The plaintiff appealed.]

JENKINS L.J. . . . [L]egitimate as the playing of cricket may be, a cricket ball hit
out of the ground into a public highway is obviously capable of doing serious harm to
anyone using the highway who may happen to be in its course, and I see no justification
for holding the defendants entitled to subject people in Beckenham Road to any
reasonably foreseeable risk of injury in this way. Accordingly, I am of opinion that the
defendants were under a duty to prevent balls being hit into Beckenham Road so far as
there was any reasonably foreseeable risk of this happening. The case as regards to
negligence, therefore, seems to me to resolve itself into the question whether, with the
wickets sited as they were, and the fence at the Beckenham Road end as it was, on
August 9, 1947, the hitting into Beckenham Road of the ball which struck and injured the
plaintiff was the realization of a reasonably foreseeable risk, or was in the nature of an
unprecedented occurrence which the defendants could not reasonably have foreseen.
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On the evidence this question seems to me to admit of only one answer. Balls had
been hit into Beckenham Road before. It is true this had happened only at rare intervals,
perhaps no more than six times in thirty seasons. But it was known from practical
experience to be an actual possibility in the conditions in which matches were
customarily played on the ground from about 1910 onwards, that is to say, with the
wickets sited substantially as they were, and the fence at the Beckenham Road end, I
gather, exactly as it was as regards height and position on August 9, 1947. What had
happened several times before could, as it seems to me, reasonably be expected to happen
again sooner or later. It was not likely to happen often, but it was certainly likely to
happen again in time. When or how often it would happen again no one could tell, as this
would depend on the strength of the batsmen playing on the ground (including visitors
about whose capacity the defendants might know nothing) and the efficiency or otherwise
of the bowlers. In my opinion, therefore, the hitting out of the ground of the ball which
struck and injured the plaintiff was a realization of a reasonably foreseeable risk, which
because it could reasonably be foreseen, the defendants were under a duty to prevent.

The defendants had, in fact, done nothing since the rearrangement of the ground
on the making of Beckenham Road in or about 1910, whether by heightening the fence
(e.g., by means of a screen of wire netting on poles) or by altering the position of the
pitch, to guard against the known possibility of balls being hit into Beckenham Road. It
follows that, if I have rightly defined the extent of the defendants’ duty in this matter, the
hitting out of the ground of the ball which injured the plaintiff did involve a breach of
that duty for the consequences of which the defendants must be held liable to the plaintiff
in damages. . . .

The hitting of a ball into the road was a reasonably foreseeable event, and no steps
at all had been taken to prevent it beyond the erection and subsequent maintenance in its
original form of the fence put up in or about 1910, which had been shown by experience
to be inadequate. We were, in effect, invited to hold that in as much as the hitting of a
ball into Beckenham Road was a rarity, and the odds were against anyone in Beckenham
Road being struck on one of the rare occasions when this did happen, the risk of anyone
being injured in this way was so remote that the defendants were under no obligation to
take any further precautions at all, but were entitled to subject people in Beckenham
Road (whether cricket enthusiasts or not) to this remote risk, so to speak in the interests
of the national pastime. I see no justification for placing cricketers in this privileged
position. . . .

It was also, I think, suggested that no possible precaution would have arrested the
flight of this particular ball, so high did it pass over the fence. This seems to me an
irrelevant consideration. If cricket cannot be played on a given ground without
foreseeable risk of injury to persons outside it, then it is always possible in the last resort
to stop using that ground for cricket. The plaintiff in this case might, I apprehend, quite
possibly have been killed. I ask myself whether in that event the defendants would have
claimed the right to go on as before, because such a thing was unlikely to happen again
for several years, though it might happen again on any day on which one of the teams in
the match included a strong hitter. No doubt as a practical matter the defendants might
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decide that the double chance of a ball being hit into the road and finding a human target
there was so remote that rather than go to expense in the way of a wire screen or the like,
or worse still abandon the ground, they would run the risk of such an occurrence and
meet any ensuing claim for damages if and when it arose. But I fail to see on what
principle they can be entitled to require people in Beckenham Road to accept the risk,
and, if hit by a ball, put up with the possibly very serious harm done to them as damnum
sine injuria, unless able to identify, trace, and successfully sue the particular batsman
who made the hit.

For these reasons I am of opinion that the plaintiff is entitled to succeed on her
claim in negligence.

Bolton v. Stone, [1951] A.C. 850
[The defendant cricket club members appealed to the House of Lords. ]

LorD REID. My Lords, it was readily foreseeable that an accident such as befell
the respondent might possibly occur during one of the appellants’ cricket matches. Balls
had been driven into the public road from time to time and it was obvious that, if a person
happened to be where a ball fell, that person would receive injuries which might or might
not be serious. On the other hand it was plain that the chance of that happening was small.
The exact number of times a ball has been driven into the road is not known, but it is not
proved that this has happened more than about six times in about thirty years. If [ assume
that it has happened on the average once in three seasons I shall be doing no injustice to
the respondent’s ease. Then there has to be considered the chance of a person being hit by
a ball falling in the road. The road appears to be an ordinary side road giving access to a
number of private houses, and there is no evidence to suggest that the traffic on this road
is other than what one might expect on such a road. On the whole of that part of the road
where a ball could fall there would often be nobody and seldom any great number of
people. It follows that the chance of a person ever being struck even in a long period of
years was very small.

This case, therefore raises sharply the question what is the nature and extent of the
duty of a person who promotes on his land operations which may cause damage to
persons on an adjoining highway. Is it that he must not carry out or permit an operation
which he knows or ought to know clearly can cause such damage, however improbable
that result may be, or is it that he is only bound to take into account the possibility of such
damage if such damage is a likely or probable consequence of what he does or permits, or
if the risk of damage is such that a reasonable man, careful of the safety of his neighbour,
would regard that risk as material? . . . .

Counsel for the respondent in this case had to put his case so high as to say that, at
least as soon as one ball had been driven into the road in the ordinary course of a match,
the appellants could and should have realized that that might happen again and that, if it
did, someone might be injured; and that that was enough to put on the appellants a duty to
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take steps to prevent such an occurrence. . . .

It would take a good deal to make me believe that the law has departed so far
from the standards which guide ordinary careful people in ordinary life. In the crowded
conditions of modern life even the most careful person cannot avoid creating some risks
and accepting others. What a man must not do, and what I think a careful man tries not to
do, is to create a risk which is substantial. Of course there are numerous cases where
special circumstances require that a higher standard shall be observed and where that is
recognized by the law. But I do not think that this case comes within any such special
category. It was argued that this case comes within the principle in Rylands v. Fletcher,
but I agree with your Lordships that there is no substance in this argument. In my
judgment the test to be applied here is whether the risk of damage to a person on the road
was so small that a reasonable man in the position of the appellants, considering the
matter from the point of view of safety, would have thought it right to refrain from taking
steps to prevent the danger.

In considering that matter I think that it would be right to take into account not
only how remote is the chance that a person might be struck but also how serious the
consequences are likely to be if a person is struck; but I do not think that it would be right
to take into account the difficulty of remedial measures. If cricket cannot be played on a
ground without creating a substantial risk, then it should not be played there at all. . . .
[H]aving given the whole matter repeated and anxious consideration I find myself unable
to decide this question in favour of the respondent. But I think that this case is not far
from the borderline. If this appeal is allowed, that does not in my judgment mean that in
every case where cricket has been played on a ground for a number of years without
accident or complaint those who organize matches there are safe to go on in reliance on
past immunity. [ would have reached a different conclusion if I had thought that the risk
here had been other than extremely small, because I do not think that a reasonable man
considering the matter from the point of view of safety would or should disregard any
risk unless it is extremely small. . . .

LoRrRD RADCLIFFE. My Lords, I agree that this appeal must be allowed. I agree
with regret, because I have much sympathy with the decision that commended itself to
the majority of the members of the Court of Appeal. I can see nothing unfair in the
appellants being required to compensate the respondent for the serious injury that she has
received as a result of the sport that they have organized on their cricket ground at
Cheetham Hill. But the law of negligence is concerned less with what is fair than with
what is culpable, and I cannot persuade myself that the appellants have been guilty of any
culpable act or omission in this case.

I think that the case is in some respects a peculiar one, not easily related to the
general rules that govern liability for negligence. If the test whether there has been a
breach of duty were to depend merely on the answer to the question whether this accident
was a reasonably foreseeable risk, I think that there would have been a breach of duty, for
that such an accident might take place some time or other might very reasonably have
been present to the minds of the appellants. . . .
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[A] breach of duty has taken place if they show the appellants guilty of a failure to
take reasonable care to prevent the accident. One may phrase it as “reasonable care” or
“ordinary care” or “proper care”—all these phrases are to be found in decisions of
authority—but the fact remains that, unless there has been something which a reasonable
man would blame as falling beneath the standard of conduct that he would set for himself
and require of his neighbour, there has been no breach of legal duty. And here, I think,
the respondent’s case breaks down. It seems to me that a reasonable man, taking account
of the chances against an accident happening, would not have felt himself called upon
either to abandon the use of the ground for cricket or to increase the height of his
surrounding fences. He would have done what the appellants did: in other words, he
would have done nothing. Whether, if the unlikely event of an accident did occur and his
play turn to another’s hurt, he would have thought it equally proper to offer no more
consolation to his victim than the reflection that a social being is not immune from social
risks, I do not say, for I do not think that that is a consideration which is relevant to legal
liability.

[The House of Lords ruled unanimously in favor of the appellant cricket club members.]

Notes

1. Judge Jenkins views the relevant consideration as the foreseeability of an injury.
Lords Reid and Radcliffe add an additional element, namely the gravity of the
foreseeable injury. Are these two factors sufficient in evaluating the reasonableness of a
party’s behavior?

2. Does it matter that the homes on Beckenham Road were built after the cricket pitch
was in place?

3. Why does the case proceed on the assumption that the relevant precaution is one that
the cricket club might have taken, rather than one that Bessie Stone might have taken?
Are there, for example, helmets that could have protected her head from long hits?

4. In the next case below, Judge Learned Hand adds a further consideration to the
analysis of negligence, one that did not appear in any of the Stone v. Bolton opinions.
Hand asks not merely whether an injury was foreseeable, nor what the severity of any
such injury would have been, but also what the costs of avoiding that injury would have
been.
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United States v. Carroll Towing Co., 159 F.2d 169 (2d Cir. 1947)

L. HAND, J. These appeals concern the sinking of the barge, ‘Anna C,” on January
4, 1944, off Pier 51, North River. [The barge accident occurred when the tug Carroll
(owned by the Carroll Towing Company) attempted to move a barge tied up just to the
north of the Anna C., which was owned by the Conners Company. The maneuver
dislodged the Anna C. from its pier, and through a series of unfortunate events, a six-
barge pile-up including the Anna C slowly careered down the Hudson. When the Anna C
collided with a tanker, the tanker’s underwater propeller pierced the hull of the Anna C.,
which began to take water. The Anna C. dumped its cargo—flour owned by the United
States government—and sank. The United States, as owner of the flour, sued the Carroll
Towing Company, which raised a defense of contributory negligence. The Conners
Company employee who was supposed to mind the Anna C. (the so-called “bargee’) had
not been on board the barge and indeed had been nowhere to be found when the barge
broke loose of its moorings. Carroll Towing argued that had the bargee been on board,
he would have noticed the leak and been able to call for help in time to save the barge
and its cargo. The case thus turned on whether the Conners Company (the Anna C.’s
owner) had been contributorily negligent because of the absence of its bargee. ]

It appears from the foregoing review that there is no general rule to determine
when the absence of a bargee or other attendant will make the owner of the barge liable
for injuries to other vessels if she breaks away from her moorings. However, in any cases
where he would be so liable for injuries to others obviously he must reduce his damages
proportionately, if the injury is to his own barge. It becomes apparent why there can be
no such general rule, when we consider the grounds for such a liability. Since there are
occasions when every vessel will break from her moorings, and since, if she does, she
becomes a menace to those about her, the owner’s duty, as in other similar situations, to
provide against resulting injuries is a function of three variables: (1) The probability that
she will break away; (2) the gravity of the resulting injury, if she does; (3) the burden of
adequate precautions. Possibly it serves to bring this notion into relief to state it in
algebraic terms: if the probability be called P; the injury, L; and the burden, B; liability
depends upon whether B is less than L multiplied by P: i.e., whether B less than PL.
Applied to the situation at bar, the likelihood that a barge will break from her fasts and
the damage she will do, vary with the place and time; for example, if a storm threatens,
the danger is greater; so it is, if she is in a crowded harbor where moored barges are
constantly being shifted about. On the other hand, the barge must not be the bargee’s
prison, even though he lives aboard; he must go ashore at times. We need not say whether,
even in such crowded waters as New York Harbor a bargee must be aboard at night at all;
it may be that the custom is otherwise, as Ward, J., supposed in “The Kathryn B. Guinan,”
and that, if so, the situation is one where custom should control. We leave that question
open; but we hold that it is not in all cases a sufficient answer to a bargee’s absence
without excuse, during working hours, that he has properly made fast his barge to a pier,
when he leaves her. In the case at bar the bargee left at five o’clock in the afternoon of
January 3rd, and the flotilla broke away at about two o’clock in the afternoon of the
following day, twenty-one hours afterwards. The bargee had been away all the time, and
we hold that his fabricated story was affirmative evidence that he had no excuse for his
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absence. At the locus in quo -- especially during the short January days and in the full
tide of war activity -- barges were being constantly “drilled” in and out. Certainly it was
not beyond reasonable expectation that, with the inevitable haste and bustle, the work
might not be done with adequate care. In such circumstances we hold -- and it is all that
we do hold -- that it was a fair requirement that the Conners Company should have a
bargee aboard (unless he had some excuse for his absence), during the working hours of
daylight.

Notes

1. Learned Hand’s formula. The so-called Hand Formula for determining negligence
rounds out the considerations cited in the opinions from Stone v. Bolton, and it adds an
additional factor: the burden of adequate precautions. But the algebra doesn’t by itself
supply all the elements needed to make the negligence inquiry. For example, to estimate
the probability of the injury’s occurrence, we need to know something about the
temporality of the Hand Formula. Is it the probability ex ante or ex post — before or after
the fact? The typical Learned Hand test adopts an ex ante perspective, comparing the
cost of a precaution with the risk of loss at the time the decision about whether to take the
precaution in question ought to have been made. Ex post, the probability of injury is
typically 100%, since we only have a torts question if there has been some injury.
(Though note that we will see an ex post version of the Hand Formula when we get to
products liability in chapter 9.)

Another element needed to operationalize the Hand Formula is to identify the
kind of person making this ex ante analysis. An expert with perfect information will
often come to a different conclusion than a layperson about the reasonableness of a
particular course of conduct. Typically, however, the Hand Formula imposes no such
obligation of perfect information. Instead, it asks what a reasonable person in the
position of the party whose conduct is under evaluation would have thought about the
likely costs and benefits in question; in other words, it asks what values the reasonable
person would have inserted into the equation.

Two additional points round out our first pass at the Learned Hand approach. The
first is to observe that in the common law’s adversary system it is the party charging
negligence — often but not always the plaintiff — who sets the agenda by identifying the
precaution that the defendant allegedly ought to have taken. Judge and jury need not
comb the world for precautions that might have been taken in any given situation. They
need only consider precautions that the party charging negligence contends ought to have
been taken. The second is that the cost-benefit calculations required by the Hand formula
are social cost benefit calculations, not private ones. The question is whether the social
costs of the precaution at issue seemed at the time to a reasonable person in the position
of the relevant party greater or less than its social benefits. We are interested in the costs
and benefits to society of taking any given precaution, not merely the costs and benefits
borne or captured by the decision-maker.
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So there we have it! Taking a deep breath we can say that the Learned Hand test
is an ex ante, reasonable person formula for evaluating by reference to precautions
identified by the parties the social advisability of risky conduct. Whew!

The test has been influential in part because, as Judge Richard Posner observed in
one of his early articles, it can be read to embody an economic approach to tort law:

Hand was adumbrating, perhaps unwittingly, an economic meaning of
negligence. Discounting (multiplying) the cost of an accident if it occurs
by the probability of occurrence yields a measure of the economic benefit
to be anticipated from incurring the costs necessary to prevent the
accident. The cost of prevention is what Hand meant by the burden of
taking precautions against the accident. It may be the cost of installing
safety equipment or otherwise making the activity safer. . . . If the cost of
safety measures . . . exceeds the benefit in accident avoidance to be gained
by incurring that cost, society would be better off, in economic terms, to
forgo accident prevention. A rule making the enterprise liable for the
accidents that occur in such cases cannot be justified on the ground that it
will induce the enterprise to increase the safety of its operations. When the
cost of accidents is less than the cost of prevention, a rational profit-
maximizing enterprise will pay tort judgments to the accident victims
rather than incur the larger cost of avoiding liability. Furthermore, overall
economic value or welfare would be diminished rather than increased by
incurring a higher accident-prevention cost in order to avoid a lower
accident cost. If, on the other hand, the benefits in accident avoidance
exceed the costs of prevention, society is better off if those costs are
incurred and the accident averted, and so in this case the enterprise is
made liable, in the expectation that self-interest will lead it to adopt the
precautions in order to avoid a greater cost in tort judgments. . . .

Perhaps, then, the dominant function of the fault system is to generate
rules of liability that if followed will bring about, at least approximately,
the efficient—the cost-justified—Ievel of accidents and safety.

Richard Posner, 4 Theory of negligence, 1 J. LEGAL STUD. 29, 32-34 (1972).

Negligence, in the Hand-Posner formulation, is a cost-benefit scheme designed to
encourage behavior that is rational from a cost-benefit perspective. It should
induce rational decisionmakers to take into account the costs their behavior poses
to others, and to take all precautions that are socially worthwhile in the sense that
their social benefits exceed their social costs.
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2. A Cost-Benefit Analysis of Cricket. What result if Learned Hand’s BPL formula had
been used in Stone v. Bolton and Bolton v. Stone? Would the outcome of the case have
changed if the Lords had explicitly adopted the Hand approach?

Imagine, for example, two scenarios in which the probability of a ball causing
damage on Beckenham Road in any given season is 1 in 10. The expected harm from
such damage is £100. (Pounds rather than dollars, given that this is cricket after all.)
Imagine further that the precaution identified by plaintiff Bessie Stone is the building of a
higher wall to prevent balls from flying into the road. In scenario 1, the cost of such a
wall is £15. In scenario 2, the cost of the wall is £5. Under the Learned Hand test, the
defendant cricket club would not be negligent for having failed to build the wall in
scenario 1, because the cost of building the wall (B = £15) is greater than the expected
cost of not building the wall (10% * £100 = £10). By contrast, the defendant cricket club
would be negligent not to have built a wall in scenario 2, because the cost of building the
wall (B = £5) is less than the expected cost of not building the wall (10% * £100 = £10).

Table 1 below presents the analysis:

Table 1: The Negligence Analysis

Burden of the Probability of Expected
precaution (B) | harm absent the | damages in the
precaution (P) event harm
occurs (L)
Scenario 1:
Expensive 15 10% 100 Not negligent
Precaution
Scenario 2:
Inexpensive 5 10% 100 Negligent
Precaution

3. The Ex Ante View. So far we’ve given consideration to what we might think of as the
ex post application of the Hand test. We have asked how someone in the position of a
judge or jury would operationalize it with respect to precautions not taken. But the
deeper significance of the Learned Hand test may be its ex ante implications. Parties
knowing that in the event of an injury they will be held liable for having failed to take
certain precautions that were cost justified should begin to take those precautions.
Consider the cricket club: under a negligence regime, will they build a higher wall at the
beginning of the year? In scenario 2, assuming that they have a lawyer who is worth her
socks, they sure will. In scenario 1, on the other hand, they will not. Note that it is very
likely that in the actual world the cricket team will get decent advice on such a question.
They almost certainly will have a liability insurance policy. And if they do, the liability
insurer will have every incentive to inspect the field and require the team (on pain of a
higher liability insurance premium) to raise the fence.
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We can see this in Table 2, which is a variation on the two scenario set-up in
Table 1. Here we include a fourth column that adds the ex ante decision that the
negligence regime incentivizes. You can see that where the precaution costs more than it
is worth, the rational actor will not build. But where the precaution is less costly than the
expected cost of the injuries that will take place absent the precaution, the rational actor
will build.

Table 2. To Build or Not to Build (under a Negligence Regime)

(B) (P) (L) Court Ex ante view:
Determination in Build the
event of injury Higher Fence?

Scenario 1 15 10% 100 | Not negligent — D Not build

doesn’t pay
Scenario 2 5 10% | 100 Negligent — D Yes build
pays

4. Strict Liability in the Ex Ante View. At this point in the analysis something striking
emerges. Let’s take the same scenarios as above but compare the incentives to take
precautions under a Learned Hand-style negligence regime with the incentives to take
precautions under a strict liability approach that allocates the cost of cricket injuries on
Beckenham Road to the cricket club regardless of whether it was at fault in not taking the
precaution. Table 3 illustrates the basic set-up of the analysis. Where building the higher
fence costs more than the expected damages to others, the cricket club will choose not to
build. Where building the higher fence costs less than the expected damages to others,
the cricket club will choose to build. At least as between negligence and strict cricket
club liability, the liability regime has no effect on the behavior of the rational actor.
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Table 3: To Build or Not to Build (under Negligence and Strict Liability)

(B) (P) (L) Court Ex ante view:
Determination in | Build the
event of injury Higher Fence?

Scenario 1 15 10% 100 | Not negligent — D Not build

doesn’t pay
NEGLIGENCE
Scenario 2 5 10% | 100 Negligent — D Yes build
pays
STRICT Scenario 1 15 10% | 100 D pays Not build
LIABILITY
Scenario 2 5 10% 100 D pays Yes build

The starting revelation here is that the two liability regimes we have been analyzing for
unintentional injuries — negligence and non-fault liability — seem to induce precisely the
same behavior in rational actors.

2. Critiques of Cost-Benefit Reasoning

Critiques from First Principles

Posner’s influential articulation of the negligence test helped give rise to the
economic analysis of the law, which is now pervasive in the academy and in some areas
influential outside of it. The law and economics approach has also been the subject of
controversy, however. Critics object that Learned Hand’s formula imbues the tort system
with a utilitarian philosophy that fails to square either with the law as it is or with our
moral intuitions about what it should be. We can get a flavor of this from the so-called
“trolley problem,” which is often invoked to establish that utilitarian considerations of
costs and benefits do not capture the nuances of our moral reasoning:

Consider Judith Jarvis Thomson’s widely discussed formulation:

Suppose you are the driver of a trolley. The trolley rounds a bend, and
there come into view ahead five track workmen, who have been repairing
the track. The track goes through a bit of a valley at that point, and the
sides are steep, so you must stop the trolley if you are to avoid running the
five men down. You step on the brakes, but alas they don't work. Now you
suddenly see a spur of track leading off to the right. You can turn the
trolley onto it, and thus save the five men on the straight track ahead.
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Unfortunately, Mrs. Foot has arranged that there is one track workman on
that spur of track. He can no more get off the track in time than the five
can, so you will kill him if you turn the trolley onto him. Is it morally
permissible for you to turn the trolley?

Everybody to whom I have put this hypothetical case says, Yes, it
is. Some people say something stronger than that it is morally permissible
for you to turn the trolley: They say that morally speaking, you must turn
it-that morality requires you to do so....

[Now cJonsider a case—which I shall call Fat Man—in which you
are standing on a footbridge over the trolley track. You can see a trolley
hurtling down the track, out of control. You turn around to see where the
trolley is headed, and there are five workmen on the track where it exits
from under the footbridge. What to do? Being an expert on trolleys, you
know of one certain way to stop an out-of-control trolley: Drop a really
heavy weight in its path. But where to find one? It just so happens that
standing next to you on the footbridge is a fat man, a really fat man. He is
leaning over the railing, watching the trolley; all you have to do is to give
him a little shove, and over the railing he will go, onto the track in the path
of the trolley. Would it be permissible for you to do this? Everybody to
whom [ have put this case says it would not be. But why?

Judith Jarvis Thomson, The Trolley Problem, 94 YALE L.J. 1395, 1409 (1985).

We might put the question slightly differently. We might ask whether the estates
and families of the workman or the fat man have causes of action against the driver or
passerby. Or we might ask whether the estates and families of the five killed by a failure
to switch the track or push the fat man might have a cause of action against the actor who
failed to take the step that would have saved the five. Either way, however, the puzzle of
the trolley problem, which was first introduced by the twentieth-century British
philosopher Philippa Foot, is that measured in terms of costs and benefits; the spur
scenario and the fat man scenario seem identical. One death for five lives. And yet as
Thomson says, the two scenarios seem to most people to require quite different moral
analyses. It seems to follow, at least on one account, that non-utilitarian considerations
are necessary to make sense of our evaluations of right and wrong.

Even if the trolley problem illustrates the limits of utilitarian considerations,
however, does Thompson’s example rule out cost-benefit analysis altogether? Probably
not. Observe that the decision to switch the tracks in the spur scenario would be
senseless absent the apparently greater cost of the five deaths as compared to the one.
Costs and benefits seem necessary for rational moral decision-making even if they are not
entirely sufficient.

The claim of critics of cost-benefit reasoning is thus not that this form of
reasoning has no place in law and morality. The claim, as the late legal philosopher
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Ronald Dworkin put it, is that in some circumstances, rights “trump” utilities. R.
DWORKIN, TAKING RIGHTS SERIOUSLY, ix (1977). The trick, then, is to identify the
circumstances in which rights take precedence over utility, and the circumstances in
which utilitarian goals might indeed be sufficient.

Critiques from Administrability

Even setting aside objections to the moral structure of utilitarianism,
methodological difficulties abound for cost-benefit analysis. Ackerman and Heinzerling
argue that the valuations commonly used by analysts are typically “inaccurate and
implausible,” and that analysts “trivialize [] future harms and the irreversibility of some
environmental problems” by valuing present economic gains over future economic losses
(through a process economists call discounting). They also suggest that adding up all of
society’s gains and losses muddles opportunities for a full conversation about
distributional and moral consequences, making a supposedly transparent and objective
process anything but. Frank Ackerman and Lisa Heinzerling, Pricing the Priceless: Cost-
Benefit Analysis of Environmental Protection, 150 U. PA. L. REV. 1553, 1563 (2002).

Other critics observe that the informational demands of Posner’s approach to cost-
benefit analysis are superhuman. In decentralized markets, well-informed market
participants compound vast quantities of information. The market’s capacity to crowd-
source cost-benefit calculations is, as Nobel laureate Amartya Sen puts it, “[t]he
spectacular merit of the informational economy of the market system for private goods.”
But judicial cost-benefit analysis can claim no such market advantage. “When all the
requirements of ubiquitous market-centered evaluation have been incorporated into the
procedures of cost-benefit analysis,” Sen has remarked, “it is not so much a discipline as
a daydream.” Amartya Sen, The Discipline of Cost-Benefit Analysis, 29 J. LEGAL STUD.
931, 951 (2000). See also David M. Driesen, Is Cost-Benefit Analysis Neutral? 77 U.
Coro. L. REV. 335 (2006); Ulrich Hampicke and Konrad Ott (eds.), Reflections on
Discounting, 6 INT. J. OF SUSTAINABLE DEVELOPMENT 7 (2003).

A Precautionary Alternative?

Critics further argue that there are better alternatives to cost-benefit analysis.
Some advocate a “precautionary principle” for making policy decisions about risk. For
example, the Declaration of the 1992 United Nations Conference on Environment and
Development (also known as the “Rio Declaration”) states that “where there are threats
of serious and irreversible damage, lack of full scientific certainty shall not be used as a
reason for postponing cost-effective measures to prevent environmental degradation.”
How might a precautionary principle approach be adopted in tort law? Should we all have
a duty to take special precautions to avoid irreversible damage to life and limb, even
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when not cost-justified? Or are injuries to life and limb themselves costs to be brought
into the balance?

Can the precautionary principle handle decisions about risk that feature risks to
human health and life on both sides of the equation? It is an important question, since
most decisions about risk can be said to include risks to life on both sides of the equation.
Consider safety regulations that increase the cost of some consumer good. Safer cars will
save lives. But more expensive cars will cost lives, too, since they may reduce the
number of cars sold, reduce wealth, and cost some people their jobs. Such “life-life” or
“risk-risk™ situations, contend the defenders of cost-benefit reasoning, preclude resort to
any “precautionary” approach, since there are risks on all sides. Even setting aside the
risk-risk problem, opponents of the precautionary principle contend that its advocates are
simply trying to put an illicit thumb on the scale for difficult policy balancing decisions.
See Cass Sunstein, Beyond the Precautionary Principle, 151 U. PA. L. REv. 1003 (2003).

Kysar’s Constructivist Critique

Professor Douglas Kysar has advanced a different defense of the precautionary
principle. According to Kysar, the regulatory approaches we use are not just tools we
manipulate to advance our social values. Our approaches to risk policy constitute our
values, even as they implement them.

The precautionary principle encourages . . . conscientiousness by
reminding the political community, poised on the verge of a policy choice
with potentially serious or irreversible environmental consequences, that
its actions matter, that they belong uniquely to the community and will
form a part of its narrative history and identity, helping to underwrite its
standing in the community of communities, which includes other states,
other generations, and other forms of life. Like the Hippocratic adage for
physicians, the precautionary principle reminds the cautioned agent that
life is precious, that actions are irreversible, and that responsibility is
unavoidable. Such considerations, in contrast, hold no clear or secure
place within the logic of welfare maximization, tending, as it does, to deny
the political community a view from within itself and to ask the
community, in essence, to regulate from nowhere.

Douglas A. Kysar, Regulating from Nowhere, Environmental Law and the Search for
Objectivity 16 (2010). Kysar’s point is that we construct ourselves in the policies we
adopt. His precautionary principle is typically raised in debates over environmental law
and regulation, which usually operate on a forward-looking basis to deal with ongoing
pollution problems. Does the precautionary principle have a place in the tort system,
which ostensibly is confronting past wrongs?
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3. In Defense of Cost-Benefit Reasoning

Defenders of cost-benefit reasoning have responded to these critiques with their own
counter-arguments, beginning with a response to the so-called “incommensurability
problem”:

Robert H. Frank, Why is Cost-Benefit Analysis so Controversial?, 29 J. LEGAL STUD.
913, 914 (2000).

The cost-benefit principle says we should install a guardrail on a
dangerous stretch of mountain road if the dollar cost of doing so is less
than the implicit dollar value of the injuries, deaths, and property damage
thus prevented. Many critics respond that placing a dollar value on human
life and suffering is morally illegitimate.

The apparent implication is that we should install the guardrail no matter
how much it costs or no matter how little it affects the risk of death and
injury.

Given that we live in a world of scarcity, however, this position is difficult
to defend. After all, money spent on a guardrail could be used to purchase
other things we value, including things that enhance health and safety in
other domains. Since we have only so much to spend, why should we
install a guardrail if the same money spent on, say, better weather
forecasting would prevent even more deaths and injuries?

More generally, critics object to the cost-benefit framework’s use of a
monetary metric to place the pros and cons of an action on a common
footing. They complain, for example, that when a power plant pollutes the
air, our gains from the cheap power thus obtained simply cannot be
compared with the pristine view of the Grand Canyon we sacrifice....

This view has troubling implications.... Scarcity is a simple fact of the
human condition. To have more of one good thing, we must settle for less
of another. Claiming that different values are incommensurable simply
hinders clear thinking about difficult trade-offs.

Notwithstanding their public pronouncements about incommensurability,
even the fiercest critics of cost-benefit analysis cannot escape such trade-
offs. For example, they do not vacuum their houses several times a day,
nor do they get their brakes checked every morning. The reason,
presumably, is not that clean air and auto safety do not matter, but that
they have more pressing uses of their time. Like the rest of us, they are
forced to make the best accommodations they can between competing
values.
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Cass Sunstein articulates a different defense of cost-benefit reasoning, one that focuses
on the architecture of the decision-making process:

Cass Sunstein, Cognition and Cost-Benefit Analysis, 29 J. LEGAL STUD. 1059, 1060
(2000).

[CJost-benefit analysis is best defended as a means of overcoming
predictable problems in individual and social cognition. Most of these
problems might be collected under the general heading of selective
attention. Cost-benefit analysis should be understood as a method for
putting “on screen” important social facts that might otherwise escape
private and public attention. Thus understood, cost-benefit analysis is a
way of ensuring better priority setting and of overcoming predictable
obstacles to desirable regulation, whatever may be our criteria for deciding
the hardest questions about that topic. . . . [T]his method, conceived in a
particular way, might attract support from people with varying
conceptions of the good and the right, including, for example, neoclassical
economists and those who are quite skeptical about some normative
claims in neoclassical economics, involving those who do and who do not
take private preferences, and willingness to pay, as the proper foundation
for regulatory policy.

Sunstein’s support of cost-benefit reasoning sees the method as the best—perhaps
the only—tool to make transparent, rational decisions in regulatory agencies and
courtrooms. He claims that cost-benefit analysis actually helps us organize a broad range
of value judgments, whether or not they fit neatly into existing markets.

Sunstein has also used behavioral science research to suggest that our moral
intuitions against utilitarianism, and potentially for alternatives like the precautionary
principle, are fundamentally mistaken. Taking up Judith Jarvis Thomson’s trolley
problem, which we encountered above, Sunstein argues that in unusual cases our ordinary
moral intuitions mislead us and that the two trolley scenarios are morally identical:

Cass Sunstein, Moral Heuristics, 28 BEHAV. & BRAIN SCI. 531, 540-1 (2005)

As a matter of principle, there is no difference between the two cases.
People’s different reactions are based on moral heuristics that condemn
the throwing of the stranger but support the throwing of the switch. As a
matter of principle, it is worse to throw a human being in the path of a
trolley than to throw a switch that (indirectly?) leads to a death. The
relevant heuristics generally point in the right direction. To say the least, it
is desirable for people to act on the basis of a moral heuristic that makes it
extremely abhorrent to throw innocent people to their death. But the
underlying heuristics misfire in drawing a distinction between the two
cleverly devised cases. Hence, people struggle heroically to rescue their
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intuitions and to establish that the two cases are genuinely different in
principle. But they aren’t. In this sense, a moral heuristic... leads to errors.
And this objection does not bear only on ingeniously devised hypothetical
cases. It suggests that a moral mistake pervades both commonsense
morality and law, including constitutional law, by treating harmful
omissions as morally unproblematic or categorically different from
harmful actions.

Is there anything to be said to those who believe that their moral
judgments, distinguishing the trolley and footbridge problems, are entirely
reflective, and embody no heuristic at all? Consider a suggestive
experiment designed to see how the human brain responds to the two
problems (Greene et al. 2001). The authors do not attempt to answer the
moral questions in principle, but they find “that there are systematic
variations in the engagement of emotions in moral judgment,” and that
brain areas associated with emotion are far more active in contemplating
the footbridge problem than in contemplating the trolley problem. An
implication of Greene et al.’s finding is that human brains are hard-wired
to distinguish between bringing about a death “up close and personal” and
doing so at a distance. Of course, this experiment is far from decisive;
emotions and cognition are not easily separable (Nussbaum 2002), and
there may be good moral reasons why certain brain areas are activated by
one problem and not by the other. Perhaps the brain is closely attuned to
morally irrelevant differences. But consider the case of fear, where an
identifiable region of the brain makes helpfully immediate but not entirely
reliable judgments (Ledoux 1996), in a way that suggests a possible
physical location for some of the operations of [our moral heuristics]. The
same may well be true in the context of morality, politics, and law (Greene
& Haidt 2002).

4. The Logic of Cost-Benefit
Cooley v. Public Service Co., 10 A.2d 673 (N.H. 1940)

PAGE, J. On November 29, 1935, the Telephone Company maintained a cable on
Taylor Street, Manchester, running north and south. This cable consisted of a lead sheath,
inside which were carried a large number of wires connected with the service stations of
its subscribers. The cable was supported by rings from a messenger wire strung on the
Telephone Company poles. The construction conformed to standard practices, and the
messenger wire was grounded every thousand feet. The sheath of the cable also was
grounded. The Telephone Company further maintained at the station which the plaintiff
was using when she received her injuries, two protective devices for grounding foreign
currents in order to prevent their entrance to the house and to the subscriber’s instrument.
There is no evidence that these devices did not operate perfectly.

At a point about a mile distant from the plaintiff’s house, the Public Service
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Company’s lines, east and west along Valley Street, crossed the telephone cable at right
angles and some eight or ten feet above it. These lines were not insulated.

Shortly after midnight, during a heavy storm, several of the Public Service wires
over the intersection of Valley and Taylor Streets broke and fell to the ground. One of
them came into contact with the telephone messenger. This particular wire of the
defendant carried a voltage of about 2300. Consequently an arc was created, which
burned through the messenger and nearly half through the cable before the current was
shut off. . . .

When the contact of the wires occurred, the plaintiff was standing at the telephone,
engaged in a long-distance conversation. The contact created a violent agitation in the
diaphragm of the receiver and a loud explosive noise. The plaintiff fell to the floor. She
has since suffered from what her physicians describe as traumatic neurosis, accompanied
by loss of sensation on the left side.

Apparently there is no claim that the negligence of the defendant caused the wires
to fall. The plaintiff’s sole claim is that the defendant could have anticipated (1) that its
wire might fall for a variety of reasons, which is true; (2) that a telephone subscriber in
such case might hear a great noise, which also is true; (3) that as a result of fright thereby
induced the user of the telephone would suffer physical injuries, which, as we have seen,
is a rare contingency, though it may be anticipated. It is urged that the defendant’s
consequent duty was to maintain such devices at cross-overs as would prevent one of its
falling wires from coming into contact with a telephone wire.

The devices suggested are two. The first is a wire-mesh basket suspended from
the poles of the defendant at the point of cross-over, above the cable and below the
defendant’s wires. Two forms were suggested. One would be about six by eight feet. The
other would be of an unassigned width and would stretch the full distance between
defendant’s poles. In either case the basket would be insulated. The theory is that falling
wires, though alive, would remain harmless in the basket. . . .

There was evidence that baskets and similar devices were used by the Telephone
Company, some years ago, for the protection of their wires at cross-overs. But the verdict
establishes its lack of duty thus to protect its customers in this particular instance. There
was no evidence that electric light companies ever erected baskets or insulated wires in
such situations, and there was positive evidence that standard construction practices do
not require either. The plaintiff cannot claim that the defendant maintained a system less
carefully devised than one conforming to accepted practice. It is conceded, however, that
due care might require some device better than the usual one. If the plaintiff and persons
in her situation could be isolated, and duties to others ignored, due care might require the
use of such devices as are here urged.

But the same reasoning that would establish a duty to do so raises another duty to

the people in the street, not to lessen the protective effect of their circuit-breaking
device. . . .
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In the case before us, there was danger of electrocution in the street. As long as
the Telephone Company’s safety devices are properly installed and maintained, there is
no danger of electrocution in the house. The only foreseeable danger to the telephone
subscriber is from noise-fright and neurosis. Balancing the two, the danger to those such
as the plaintiff is remote, that to those on the ground near the broken wires is obvious and
immediate. The balance would not be improved by taking a chance to avoid traumatic
neurosis of the plaintiff at the expense of greater risk to the lives of others. To the extent
that the duty to use care depends upon relationship), the defendant’s duty of care towards
the plaintiff is obviously weaker than that towards the man in the street.

The defendant’s duty cannot, in the circumstances, be to both. If that were so,
performance of one duty would mean nonperformance of the other. If it be negligent to
save the life of the highway traveler at the expense of bodily injury resulting from the
fright and neurosis of a telephone subscriber, it must be equally negligent to avoid the
fright at the risk of another’s life. The law could tolerate no such theory of “be liable if
you do and liable if you don’t”. The law does not contemplate a shifting duty that
requires care towards A and then discovers a duty to avoid injury incidentally suffered by
B because there was due care with respect to A. Such a shifting is entirely inconsistent
with the fundamental conception that the duty of due care requires precisely the measure
of care that is reasonable under all the circumstances. 2 Restatement Torts, §§ 291-
295.. ..

If the duty to the man in the street be forgotten for the moment, the duty to the
plaintiff would depend upon anticipation of bodily injuries because of fright at a noise.
Of a defendant in such case it is to be remarked that “the likelihood that his conduct will
cause bodily harm involves two uncertain factors, the chance that his act will cause the
[emotional] disturbance and the chance that the disturbance if it occurs will result in
bodily harm.” 2 Restatement, Torts, § 306, comment c. The chance of physical contact
with a live wire in the street, with consequent electrocution, is much less remote and
complicated than that. It is clearly more foreseeable and is the controlling one of all the
circumstances for present purposes. In this particular case, it could not be found that it
would be reasonable to neglect the protection of those more obviously at risk than the
plaintiff.

It is not doubted that due care might require the defendant to adopt some device
that would afford protection against emotional disturbances in telephone-users without
depriving the traveling public of reasonable protection from live wires immediately
dangerous to life. Such a device, if it exists, is not disclosed by the record. The burden
was upon the plaintiff to show its practicability. Since the burden was not sustained, a
verdict should have been directed for the defendant.

Other exceptions therefore require no consideration.

Judgment for the defendant. All concurred.
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Notes

1. A Social Endeavor. The plaintiff in Cooley tried to prove negligence by focusing on
the costs and benefits of the defendant’s actions in relation to her. Page, J., rejected this
argument, demonstrating the courts’ use of cost-benefit analysis as a social—rather than
private—calculation; he analyzes the reasonableness of the defendant’s safety technology
as applied to all foreseeable plaintiffs. Does this make sense? How well do you think a
social cost-benefit analysis fit into the plaintiff-driven, two-party nature of the tort
system?

2. Activities and Activity Levels — and the Strict Liability Alternative. The plaintiff in
Cooley offers an alternative technology to make operating phone lines safer. But what if
the act of operating phone lines with due care is not enough? What if engaging in the
activity itself is negligent? Can the tort system deter activities that are unsafe because of
the levels of the activity that people engage in? Shavell criticizes the negligence regime
for failing to adequately address the problem of over-participation in unsafe activities:

By definition, under the negligence rule all that an injurer needs to do to
avoid the possibility of liability is to make sure to exercise due care if he
engages in his activity. Consequently he will not be motivated to consider
the effect on accident losses of his choice of whether to engage in his
activity or, more generally, of the level at which to engage in his activity,
he will choose his level of activity in accordance only with the personal
benefits so derived. But surely any increase in his level of activity will
typically raise expected accident losses (holding constant the level of
care). Thus he will be led to choose too high a level of activity; the
negligence rule is not “efficient.”. . .

However, under a rule of strict liability, the situation is different. Because
an injurer must pay for losses whenever he is involved in an accident, he
will be induced to consider the effect on accident losses of both his level
of care and his level of activity. His decisions will therefore be efficient.
Because drivers will be liable for losses sustained by pedestrians, they will
decide not only to exercise due care in driving but also to drive only when
the utility gained from it outweighs expected liability payments to
pedestrians. Steven Shavell, Strict Liability versus Negligence, 9 J. LEGAL
StuD. 1, 2-3 (1980).

Is there a way to incorporate unsafe levels of activity into a cost-benefit analysis of due
care? Calabresi offers another alternative to the negligence regime to address this
problem in his classic “The Decision for Accidents”:

There are acts or activities that we would bar in our society regardless of

the willingness of the doer to pay for the harm they cause. It is these that
we call "useless" and feel that there is no societal loss in deterring them
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specifically. But certainly even if some such activities can be isolated,
there are a great many other activities whose undesirability consists only
in the fact that they result in accidents and then only to the extent that
people would, if they knew the costs of these accidents, prefer to abstain
from the activity rather than pay those costs. . . .

The question then is, Can we not deter these acts or activities more
effectively than through a system of fault liability which, together with
insurance, merely raises somewhat the cost to those who as an actuarial
class tend to do these acts or activities? I suggest, and it is not a
particularly original suggestion, that a system of noninsurable tort fines
assessed on the individual doer of the "useless" act, together with general
nonfault liability, would do a far better job of deterring valueless activities
of this type.

This leaves those acts or activities that, as a society, we are unprepared to
call valueless—those activities that, subject to some subsequent political
reconsideration and modification, we want to permit to the extent that they
can pay for their accident costs. I would suggest, though it is not crucial to
my analysis, that these comprise the bulk of the decisions as to accidents.
Despite Learned Hand's formulation that negligence is a balancing of the
"danger of an activity" against what must usefully be given up to avoid
that danger,' it is altogether too clear that a system of fault liability is
designed to deal only with "useless" conduct and not with the more subtle
interests involved in measuring the value and danger of an activity. If
using a threshold of terrazzo is not deemed careless, then a system based
on fault—as an all-or-nothing proposition—will have no effect whatever
on this activity. The best way we can establish the extent to which we
want to allow such activities is by a market decision based on the relative
price of each of these activities and of their substitutes when each bears
the costs of the accidents it causes. This can be done by a system of
nonfault enterprise liability, a system that assesses the costs of accidents to
activities according to their involvement in accidents. By contrast, our
fault system, with insurance, assesses the cost of an activity not according
to the number of accidents it causes but according to the number of
accidents it causes in which certain predetermined indicia of fault can be
attributed to it. This results in a deterrence of only faultily caused
accidents in an area where by hypothesis we are interested in deterring
activities not because of some moral implications but because of the
accidents they cause.

Guido Calabresi, The Decision for Accidents: An Approach to Nonfault Allocation of
Costs, 78 HARV. L. REv. 713, 718-20 (1965).
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Elsewhere, Calabresi makes the point that the nonfault or strict liability standard
for accidents would accomplish the same economic goals as Learned Hand’s negligence
test:

If we make the assumptions under which the Learned Hand test would
work adequately, the fascinating thing is that as good a result in terms of
reducing primary accident costs could be achieved by a liability rule
which is the exact reverse of the Learned Hand test. Under such a “reverse
Learned Hand test,” the costs of an accident would be borne by the injurer
unless accident avoidance on the part of the victim would have cost less
than the accident. If a reverse contributory negligence test were added, the
victim would bear the accident costs only if the injurer could not also have
avoided the accident at less cost than the accident entailed. . . .

Guido Calabresi & Jon T. Hirschoff, Toward a Test for Strict Liability in Torts, 81 YALE
L.J. 1055, 1058-9 (1972).

The two approaches — a cost-benefit fault theory and a nonfault theory of strict
liability — are not completely identical. “Under the Learned Hand test,” write Calabresi
and Hirschoff, “the costs of all accidents not worth avoiding are borne by victims,
whereas under the reverse Learned Hand test they would be borne by injurers.”
Moreover, the choice between fault and nonfault liability standards alters the institutional
location of the necessary cost-benefit analysis:

When a case comes to judgment under either of the two Learned Hand
type tests, a cost-benefit analysis is made by an outside governmental
institution (a judge or a jury) as to the relative costs of the accident and of
accident avoidance. . . . The strict liability test we suggest does not
require that a governmental institution make such a cost-benefit analysis.
It requires of such an institution only a decision as to which of the parties
to the accident is in the best position to make the cost-benefit analysis
between accident costs and accident avoidance costs and to act on that
decision once it is made.

Id. at 1060. Nonfault approaches may not eliminate cost-benefit analysis. In fact, by
requiring that private actors bear the social costs of their decisions, they create
institutional incentives for those actors to engage in preemptive cost-benefit analysis. Of
course, it may matter a great deal that the actors charged with engaging in the cost-benefit
calculus are private actors rather than public actors. For one thing, the allocation of the
decision-making responsibility to the private sphere means fewer decisions by the state.

Is nonfault liability thus less interventionist — and more favorable toward the private
sector -- than a liability standard that requires a state determination of fault?

3. Cost-Benefit in Practice (I): Does Tort Law Really Deter? For much of the middle of
the twentieth century, leading scholars doubted that the prospect of tort liability
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dramatically affected accident rates. Mid-twentieth-century Yale torts jurist Professor
Fleming James, for example, believed (as he argued in one especially distinctive article)
that people are simply accident prone or not, as the case may be. Incentives, he insisted,
were neither here nor there. See Fleming James, Jr. & John Dickinson, Accident
Proneness and Accident Law, 63 HARV. L. REV. 769 (1950). A generation of scholars
followed James’s basic idea.

Today, the literature is considerably less skeptical, though some of the most
heroic ideas of tort damages as a perfect deterrence device remain far-fetched. Some of
the best evidence we have is in the much-studied field of medical malpractice. One
recent study examined changes in state common law making the liability standard hinge
on compliance with a national physician’s custom rather than a state-level physician’s
custom; the author concluded that such state law changes changed physician practice,
making them more uniform across regions and bringing them into line with the national
standard. Michael Frakes, The Impact of Medical Liability Standards on Regional
Variations in Physician Behavior: Evidence from the Adoption of National-Standard
Rules, 103 AM. ECON. REV. 257 (2013). The same author finds that reform laws reducing
tort damages decrease the number of episiotomies during vaginal deliveries without
altering outcomes as shown by newborns’ Apgar test scores. Michael Frakes, Defensive
Medicine and Obstetric Practices, 9 J. EMPIRICAL LEGAL. STUD. 457 (2012). The
literature indicates that tort law affects caesarian section rates, though not in the way
conventional wisdom imagines. C-section rates are not higher today because of tort
liability; to the contrary, reform laws decreasing likely tort damages awards actually
increase the rate of caesarian sections, apparently because the prospect of tort damages
has the effect of holding c-section rates down. Janet Currie & W. Bentley MacLeod,
First Do No Harm? Tort Reform and Birth Outcomes, 123 Q. J. ECON. 795 (2008).

Evidence from other areas has been modest and mixed, but still indicates some
deterrent effect. For example, a leading study by Cohen and Dehejia found that
transitions to no-fault auto liability (and away from tort) led to a 6% increase in traffic-
related deaths in the United States. Alma Cohen and Rajeev Dehejia, The Effect of
Automobile Insurance and Accident Liability Laws on Traffic Fatalities, 47 J. L. & ECON.
357 (2004). Other studies in the same area have been more equivocal, but the
methodological obstacles are considerable.

4. Cost-Benefit in Practice (I1): The Problem of Insurance. Assuming that tort law does
deter, at least sometimes, what happens when potential plaintiffs and defendants are
insured? How does liability insurance affect the viability of using negligence to deter
unwanted and uneconomic acts? Economists and legal scholars call the problem that
insurance raises for the behavior of insured actors “moral hazard.” If people are insured,
the theory goes, they have less incentive to take reasonable precautions to avoid
accidents, and our negligence deterrence system will fail. Recall, for example, the
defendant in Vaughn v. Menlove from chapter 4, who chose to risk a fire because he had
purchased property insurance.
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Fleming James, who was skeptical of the significance of rational incentives,
concluded that there was no evidence available to prove that increasing rates of insurance
led to increased carelessness. Fleming James, Jr., Accident Liability Reconsidered: The
Impact of Liability Insurance, 57 YALE L. J. 549 (1948). But today many scholars,
especially those of an economic orientation, are more likely to credit the significance of
moral hazard, at least in some forms. And the empirical evidence suggests that there is
some reason to think that the moral hazard effect is at work in modern liability insurance
markets. Cohen and Dehejia, for example, found that compulsory auto insurance regimes
produced an increase in fatalities; for each percentage point decrease in uninsured
motorists in a state (i.e., for an increase in drivers covered by insurance), they found a
one percent increase in traffic fatalities. Cohen & Dehejia, The Effect of Automobile
Insurance, supra.

But the connection between insurance and accident rates is not a simple one.
Insurance companies know all about moral hazard, of course. They would go bankrupt
very quickly if they did not take it into account in pricing and shaping their policies.
Much of the structure of the typical liability insurance business is designed to counteract
the incentives that the fact of insurance will create for their customers. Insurers try to
screen out bad risks at the front-end of the process. And once they enter into insurance
contracts, they design those contracts to encourage safe behavior; as Professor Tom
Baker puts it, insurers seek to create insurance contracts that do “not encourage the
wicked to apply or tempt good people to do wrong.” Tom Baker, On the Genealogy of
Moral Hazard,” 75 TEX. L. REV. 237, 241 (1996).

One way insurers encourage safety is by developing and disseminating new safety
strategies and mechanisms. Insurance companies have powerful incentives—and an ideal
institutional position—to aggregate information about risks, to analyze it, and to share it
with their policy holders. In one of the most famous examples, firms offering insurance
against the catastrophic effects of early steam boilers were almost single-handedly
responsible for dramatically reducing the risks of boiler design and maintenance. See
John Fabian Witt, Speedy Fred Taylor and the Ironies of Enterprise Liability, 103
CoLuM. L. REV. 1 (2003).

Liability insurers also typically adopt “experience rating” for their insurance
premiums. Insured policy holders whose conduct generates covered accidents often find
that their premiums go up. In insurance areas like automobile insurance, insurers also use
information such as traffic infractions to gauge an insured driver’s likelihood of being in
an accident. Experience rating can thus generate incentives of its own for insured actors
to take account of the risk of harm to others—incentives that are one degree removed
from tort law, but which some observers think may be even more powerful deterrents
than the prospect of paying tort damages. The close and certain connections between
accidents and traffic infractions, on the one hand, and increased automobile insurance
rates, on the other, may make the insurance policy incentives for safety much more
salient than the highly attenuated and uncertain connection between unsafe driving and
the prospect of tort liability. See, e.g., John G. Fleming, The Role of Negligence in
Modern Tort Law, 53 VA. L. REV. 815, 825 (1967).
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5. Cost-Benefit in Practice (I1l): Juries and Jury Instructions. Finally, we are left with
the realist’s question: does cost-benefit analysis actually influence juries’ decisions? Law
professors Patrick Kelley and Laurel Wendt reviewed the recommended jury instructions
in forty-eight states to see how courts instruct juries on the negligence standard. They laid
out five possible interpretations of negligence: (1) whether the defendant’s conduct was
morally wrong according to prevailing community norms; (2) whether individuals in the
jury, upon placing themselves in the defendant’s shoes along with prudence and
carefulness, would have acted as the defendant actually did; (3) whether the defendant
breached a safety convention commonly understood in the community to protect the
kinds of people like the plaintiff; (4) whether an ordinary, reasonable person would have
foreseen danger to others under known circumstances, as described by Holmes; and,
finally, (5) whether the defendant’s actions accorded with an ex ante cost-benefit
analysis, as described by Hand in Carroll Towing.

They found that the first three interpretations had varying support by states’ jury
instructions. However, concerning the fourth and fifth interpretations of the negligence
standard, they found that:

[T]here seems to be no support in the pattern negligence instructions for
Holmes's theory of the negligence standard. Foreseeability is not
mentioned in most of the negligence instructions, and [in the five states]
where it is, the foreseeability of danger from the defendant's conduct
simpliciter is not presented as the negligence standard...

Second, the cost-benefit test of negligence does not seem to be the
probable meaning of even those five pattern negligence instructions
couched in terms of unreasonable foreseeable risk. . . . None of the
foreseeability instructions except that of Louisiana's provision set out the
detailed cost-benefit explanation of unreasonable foreseeable risk. . . .
Each instruction identifies foreseeability as the foresight of an ordinary
prudent person, and all but Wisconsin's instructions ask the jury to
determine, in addition to foreseeable harm from the defendant's act,
whether that conduct could reasonably be avoided, or whether the act is
one that a reasonably prudent person, in the exercise of ordinary care,
would not do.... It seems to us that a jury would interpret that standard not
as an invitation to engage in cost-benefit analysis, but as an invitation to
determine how reasonably careful people in their community would in fact
act in light of all the circumstances, including the foreseeable risk of harm
to others from the proposed conduct.

Patrick J. Kelley and Laurel A. Wendt, What Judges Tell Juries About Negligence: A
Review of Pattern Jury Instructions, 77 CHL-KENT L. REV. 587, 619-20 (2002).
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Kelley and Wendt believe their findings indicate that cost-benefit analysis plays
only a small role, if any, in both jury instructions or actual jury deliberations about
negligence; instead, they contend, the law asks jurors to determine whether a defendant’s
actions falls outside the bounds of a reasonably careful or prudent person. Are they right
in thinking that the state jury instructions they found rule out the cost-benefit approach?
Wouldn’t a reasonably prudent person engage in a cost-benefit analysis before acting? Do
reasonably prudent people do some kind of cost-benefit analysis, even if by the seat of
their pants? Should they? Is there any alternative?

One possible alternative to the cost-benefit approach to reasonable care arises in
those settings where, in some jurisdictions, certain actors are said to be held to a standard
of care higher than reasonable care. Consider the next case, Andrews v. United Airlines.

Andrews v. United Airlines, 24 F.3d 39 (9th Cir. 1994)

KozINsKI, J. We are called upon to determine whether United Airlines took
adequate measures to deal with that elementary notion of physics-what goes up, must
come down. For, while the skies are friendly enough, the ground can be a mighty
dangerous place when heavy objects tumble from overhead compartments.

I
During the mad scramble that usually follows hard upon an airplane’s arrival at
the gate, a briefcase fell from an overhead compartment and seriously injured plaintiff
Billie Jean Andrews. No one knows who opened the compartment or what caused the
briefcase to fall, and Andrews doesn’t claim that airline personnel were involved in
stowing the object or opening the bin. Her claim, rather, is that the injury was foreseeable
and the airline didn’t prevent it.

The district court dismissed the suit on summary judgment, and we review de
novo....

I

The parties agree that United Airlines is a common carrier and as such “owe[s]
both a duty of utmost care and the vigilance of a very cautious person towards [its]
passengers.” Acosta v. Southern Cal. Rapid Transit Dist., 2 Cal.3d 19, (1970). Though
United is “responsible for any, even the slightest, negligence and [is] required to do all
that human care, vigilance, and foresight reasonably can do under all the circumstances,”
it is not an insurer of its passengers’ safety. “[T]he degree of care and diligence which [it]
must exercise is only such as can reasonably be exercised consistent with the character
and mode of conveyance adopted and the practical operation of [its] business....”

To show that United did not satisfy its duty of care toward its passengers, Ms.

Andrews presented the testimony of two witnesses. The first was Janice Northcott,
United’s Manager of Inflight Safety, who disclosed that in 1987 the airline had received
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135 reports of items falling from overhead bins. As a result of these incidents, Ms.
Northcott testified, United decided to add a warning to its arrival announcements, to wit,
that items stored overhead might have shifted during flight and passengers should use
caution in opening the bins. This announcement later became the industry standard.

Ms. Andrews’s second witness was safety and human factors expert Dr. David
Thompson, who testified that United’s announcement was ineffective because passengers
opening overhead bins couldn’t see objects poised to fall until the bins were opened, by
which time it was too late. Dr. Thompson also testified that United could have taken
additional steps to prevent the hazard, such as retrofitting its overhead bins with baggage
nets, as some airlines had already done, or by requiring passengers to store only
lightweight items overhead.

United argues that Andrews presented too little proof to satisfy her burden. . . .
One hundred thirty-five reported incidents, United points out, are trivial when spread
over the millions of passengers travelling on its 175,000 flights every year. Even that
number overstates the problem, according to United, because it includes events where
passengers merely observed items falling from overhead bins but no one was struck or
injured. Indeed, United sees the low incidence of injuries as incontrovertible proof that
the safety measures suggested by plaintiff’s expert would not merit the additional cost
and inconvenience to airline passengers.

I

It is a close question, but we conclude that plaintiff has made a sufficient case to
overcome summary judgment. United is hard-pressed to dispute that its passengers are
subject to a hazard from objects falling out of overhead bins, considering the warning its
flight crews give hundreds of times each day. The case then turns on whether the hazard
is serious enough to warrant more than a warning. Given the heightened duty of a
common carrier, even a small risk of serious injury to passengers may form the basis of
liability if that risk could be eliminated “consistent with the character and mode of
[airline travel] and the practical operation of [that] business....” United has demonstrated
neither that retrofitting overhead bins with netting (or other means) would be
prohibitively expensive, nor that such steps would grossly interfere with the convenience
of its passengers. Thus, a jury could find United has failed to do “all that human care,
vigilance, and foresight reasonably can do under all the circumstances.”

The reality, with which airline passengers are only too familiar, is that airline
travel has changed significantly in recent years. As harried travelers try to avoid the
agonizing ritual of checked baggage, they hand-carry more and larger items-computers,
musical instruments, an occasional deceased relative. The airlines have coped with this
trend, but perhaps not well enough. Given its awareness of the hazard, United may not
have done everything technology permits and prudence dictates to eliminate it.

Jurors, many of whom will have been airline passengers, will be well equipped to

decide whether United had a duty to do more than warn passengers about the possibility
of falling baggage. A reasonable jury might conclude United should have done more; it
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might also find that United did enough. Either decision would be rational on the record
presented to the district court, which, of course, means summary judgment was not
appropriate.

Note

Common Carriers. How is United Airlines’ negligence standard different from that of an
ordinary defendant? Common carriers, traditionally including innkeepers, landowners,
and railroad operators, have been historically held to a higher standard of care. Judge
Kozinski’s opinion seems to follow this tradition. Is a standard that holds a common
carrier liable for even the slightest negligence actually different from a reasonable care
standard? Would it be rational to do “all that human care” can do in order to prevent
injuries from accidents? Will tort law damages induce a common carrier to take such
steps? Does cost-benefit analysis still have a role to play for common carriers?

5. Claim Resolution in the Real World

So far in our consideration of the negligence standard and cost-benefit
calculations we have proceeded as if parties in the real world engage pervasively in the
kind of case-by-case cost-benefit thinking that the Learned Hand test and its variations
contemplate. But of course, in the real world, the decision to adopt such a strategy is
itself subject to a cost-benefit analysis. In many of the most common tort situations,
case-by-case evaluations have fallen away in favor of what are essentially mass
settlement systems.

Rules of Thumb in Auto Collision Cases

How do we define negligence in car accident cases? In a sociological study of
how car insurance companies’ claims adjusters determine settlement amounts, Ross
(1980) found that insurance adjusters used easy rules of thumb—Ilike whether a traffic
rule was violated—to determine liability in an accident, “regardless of intention,
knowledge, necessity, and other such qualifications that might receive sympathetic
attention even from a traffic court judge.” In rear-end collisions, adjusters routinely did
little investigation, giving a strong presumption of liability to the rear driver. When a
claimant had the formal right of way in the case of a stop sign or green light, there was
usually little follow-up investigation before paying the claimant. He found similar rules
of thumb for most other forms of auto accidents, including head-on collisions,
sideswipes, left-turns, and one-car cases. Instead of engaging in the complexities of the
reasonably prudent person standard, or any other aspect of the negligence standard, car
insurance adjusters rely on these rules of thumb to determine the vast majority of auto
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accident settlement amounts. H. LAURENCE R0OSS, SETTLED OUT OF COURT 98-104
(1980).

What does this mean for our understanding of the tort system as a provider of
individualized justice? Does every plaintiff get her day in court? John Witt and Samuel
Issacharoff examined how privatized information aggregation takes place in “mature
torts”—torts with common fact patterns like the car accidents Ross studied in Settled Out
of Court. They argue that the existence of repeat-play lawyers and claims agents on both
the plaintiffs’ and the defendants’ side “permits private settlement systems to emerge
based on the information the agents possess about the value of claims in the retail
litigation market of adjudication.” Over time, they claim, these private settlement systems
depart substantially from the explicit negligence calculus of the Learned Hand test. In
the aggregate, the standardized negotiations of the repeat-play claims agents and defense
lawyers can look less like tort law in the courts than like the public bureaucratic systems
that administer accident claims in programs like workers’ compensation. Such private
claims settlement systems emerged by the 1950s and 1960s:

The development and increased coordination of repeat-play claimants’
agents, of course, promoted considerable anguish among certain sectors
of the defense bar. Yet as some defense-side agents noted, the presence of
bargaining agents who knew the short-cuts, the heuristics, and the rules-
of-thumb often made the settlement process considerably more efficient.
In Chicago, for example, insurers found that for precisely these reasons,
the repeat-play plaintiffs’-lawyer specialist was ‘an easier man to deal
with than a general practitioner.” Insurers dealing with such lawyers
reported that they were regularly able to strike ‘package-deals’ in which
they disposed of ‘a great many cases at one time.’ Indeed, together the
plaintiffs’ bargaining agent and the liability insurer’s claims adjuster
were, as the vice-president of one early casualty insurance organization
put it, the ‘lubricant’ that made the law of torts ‘run with as little friction
as possible...."[B]y the mid-1960s, automobile accident tort claims were
being settled with much greater speed than other personal injury tort
claims.

John Fabian Witt & Samuel Issacharoff, The Inevitability of Aggregated Settlement: An
Institutional Account of American Tort Law, 57 VAND. L. REV. 1569, 1614 (2004).

One example of such repeat-play plaintiffs’-side claims agents are the so-called
“settlement mills”: high-volume personal injury practices that, as Professor Nora
Engstrom describes them, “aggressively advertise and mass produce the resolution of
claims, typically with little client interaction and without initiating lawsuits, much less
taking claims to trial.” The eight firms from around the country that Engstrom studied
resolved three times the number of claims heard by jury trials in all federal district courts
in the same period. Intriguingly, in the absence of individualized accident information or
proven ability and willingness to take a claim to trial, bargains between insurance
companies and mill lawyers were informed by past settlements, rather than past jury

184



4. Negligence Standard

verdicts. Engstrom found that, by using these settlement mills, plaintiffs with very small
meritorious claims and plaintiffs with any size of unmeritorious claims fared fairly well,
with far lower costs than further litigation would have imposed. However, plaintiffs with
especially meritorious claims or serious injuries fared relatively poorly when they hired a
settlement mill lawyer. Thus insurance companies may be cooperating with settlement
mills because they “share two sets of overlapping interests: speed and certainty. Insurers,
it appears, cooperate with settlement mills, even in marginal cases, because cooperation
is profitable.” Nora Engstrom, Run-of-the-Mill Justice, 22 G. J. LEGAL ETHICS 1485,
1486, 1491 (2009).

Theoretically, the past settlements that such lawyers rely upon to produce new
settlements were once informed by a jury verdict in a related negligence case. Is that a
satisfactory relationship to the negligence standard and the formal tort system? If not,
what would you do to influence or change the settlement mill system? Does the merit or
seriousness of a plaintiff’s claim change your judgment? Is the existence of the settlement
mill a good or a bad thing for the plaintiff who wants her day in court?

Interestingly, Engstrom’s paper was published in a journal of legal ethics. Why do
you think that is? What kinds of ethical problems arise from the settlement mill system?

The Failure of No-fault Auto

In the mid-1960s, a group of professors responded to the expense of litigation in
courts over tort cases with a novel proposal: “no-fault.” Under their plan, only the gravely
injured would have access to the tort system; instead, a// car accident victims, regardless
of fault, would receive partial but speedy compensation from their own insurers.
Reformers modeled their plans on the workers’ compensation systems that had displaced
tort law in workplaces half a century before. The plans spread widely—and quickly. By
1976, about half of the states in the U.S. adopted some version of no-fault auto, or at least
substantially restricted car accident victims’ ability to sue.

But then the wave of reform halted. Resistance from the plaintiffs’ bar and some
unexpected problems could reasonably explain the rapid end of no-fault programs. Yet
Engstrom argues that the halt of no-fault auto expansion came when no-fault systems and
the tort settlement system began to converge. Repeat-play claims agents had begun to
produce in the shadow of tort law a system of settlement that resembled the no-fault
systems of the reformers. Auto torts claims became less adversarial, with more victims
recovering modest settlement awards. Meanwhile, modern no-fault systems became more
adversarial, with more claims, money, lawyers, and lawsuits. With less at stake, the
momentum for no-fault systems faded. Nora Engstrom, An Alternative Explanation for
No-Fault’s ‘Demise,” 61 DEPAUL L. REV. 303 (2011).
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What is at stake in choosing between tort and public compensation mechanisms
like workers’ compensation and automobile no-fault systems?

C. Judges and Juries

Of course, there are still some cases that go to a civil jury. And even those cases
that do settle (which is the vast majority) settle in the shadow of the jury system such that
their settlement values reflect the fact of the jury.

The civil jury purports to be a shining hallmark of the American tort system—and
only the American tort system. While the English legal tradition invented the common
law jury and then revered it for nearly eight centuries as one of the great “ancient rights”
of the unwritten English constitution, the U.K. largely abandoned the civil jury trial by
the middle of the twentieth century. Every common law country that received the civil
jury from the British, including Australia and Canada, followed suit by the middle of the
twentieth century. See NEIL VIDMAR, WORLD JURY SYSTEMS (2000). The United States,
in short, is an international outlier, which raises two questions: Why has the U.S. held
onto an institution that everyone else around the globe has thrown aside? And should we
join the crowd?

In American tort law, the civil jury has played a distinctively large role — so much
so that Dean Leon Green, a twentieth century giant in the field, once wrote that “probably
there is no class of cases which demands so much jury participation as those we label
‘negligence.”” On the other hand, Green observed further, “there is no other group for
which the courts have developed so many subtle doctrines for effectually controlling jury
judgment and reaching results that the appellate courts themselves approve.” LEON
GREEN, JUDGE AND JURY 386 (1930). Reviewing the situation, another leading torts jurist
contended that the “allocation of work™ as between “judge and jury in torts cases” is “the
end to which all doctrines, rules and formulae in current use in such cases are directed.”
Fowler V. Harper, Judge and Jury, 6 IND. L.J. 285, 285 (1931).

Baltimore & Ohio Railroad Co. v. Goodman, 275 U.S. 66 (1927)

HOLMES, J. This is a suit brought by the widow and administratrix of Nathan
Goodman against the petitioner for causing his death by running him down at a grade
crossing. The defence is that Goodman’s own negligence caused the death. At the trial
the defendant asked the Court to direct a verdict for it, but the request and others looking
to the same direction were refused, and the plaintiff got a verdict and a judgment which
was affirmed by the Circuit Court of Appeals.

Goodman was driving an automobile truck in an easterly direction and was killed
by a train running southwesterly across the road at a rate of not less than 60 miles an hour.
The line was straight but it is said by the respondent that Goodman ‘had no practical view’
beyond a section house 243 feet north of the crossing until he was about 20 feet from the
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first rail, or, as the respondent argues, 12 feet from danger, and that then the engine was
still obscured by the section house. He had been driving at the rate of 10 or 12 miles an
hour but had cut down his rate to 5 or 6 miles at about 40 feet from the crossing. It is
thought that there was an emergency in which, so far as appears, Goodman did all that he
could.

We do not go into further details as to Goodman’s precise situation, beyond
mentioning that it was daylight and that he was familiar with the crossing, for it appears
to us plain that nothing is suggested by the evidence to relieve Goodman from
responsibility for his own death. When a man goes upon a railroad track he knows that he
goes to a place where he will be killed if a train comes upon him before he is clear of the
track. He knows that he must stop for the train not the train stop for him. In such
circumstances it seems to us that if a driver cannot be sure otherwise whether a train is
dangerously near he must stop and get out of his vehicle, although obviously he will not
often be required to do more than to stop and look. It seems to us that if he relies upon
not hearing the train or any signal and takes no further precaution he does so at his own
risk. If at the last moment Goodman found himself in an emergency it was his own fault
that he did not reduce his speed earlier or come to a stop. It is true...that the question of
due care very generally is left to the jury. But we are dealing with a standard of conduct,
and when the standard is clear it should be laid down once for all by the Courts....

Judgment reversed.

Oliver Wendell Holmes, Jr., The Common Law 111, 123-4 (1881)

If, now, the ordinary liabilities in tort arise from failure to comply with fixed and
uniform standards of external conduct, which every man is presumed and required to
know, it is obvious that it ought to be possible, sooner or later, to formulate these
standards at least to some extent, and that to do so must at last be the business of the court.
It is equally clear that the featureless generality, that the defendant was bound to use such
care as a prudent man would do under the circumstances, ought to be continually giving
place to the specific one, that he was bound to use this or that precaution under these or
those circumstances. The standard which the defendant was bound to come up to was a
standard of specific acts or omissions, with reference to the specific circumstances in
which he found himself. If in the whole department of unintentional wrongs the courts
arrived at no further utterance than the question of negligence, and left every case,
without rudder or compass, to the jury, they would simply confess their inability to state a
very large part of the law which they required the defendant to know, and would assert,
by implication, that nothing could be learned by experience. But neither courts nor
legislatures have ever stopped at that point. . . .

When a case arises in which the standard of conduct, pure and simple, is
submitted to the jury, the explanation is plain. It is that the court, not entertaining any
clear views of public policy applicable to the matter, derives the rule to be applied from
daily experience, as it has been agreed that the great body of the law of tort has been
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derived. But the court further feels that it is not itself possessed of sufficient practical
experience to lay down the rule intelligently. It conceives that twelve men taken from the
practical part of the community can aid its judgment. Therefore it aids its conscience by
taking the opinion of the jury.

But supposing a state of facts often repeated in practice, is it to be imagined that
the court is to go on leaving the standard to the jury forever? Is it not manifest, on the
contrary, that if the jury is, on the whole, as fair a tribunal as it is represented to be, the
lesson which can be got from that source will be learned? Either the court will find that
the fair teaching of experience is that the conduct complained of usually is or is not
blameworthy, and therefore, unless explained, is or is not a ground of liability; or it will
find the jury oscillating to and fro, and will see the necessity of making up its mind for
itself. There is no reason why any other such question should not be settled, as well as
that of liability for stairs with smooth strips of brass upon their edges. The exceptions
would mainly be found where the standard was rapidly changing, as, for instance, in
some questions of medical treatment.

If this be the proper conclusion in plain cases, further consequences ensue. Facts
do not often exactly repeat themselves in practice; but cases with comparatively small
variations from each other do. A judge who has long sat at nisi prius [i.e., in a trial court]
ought gradually to acquire a fund of experience which enables him to represent the
common sense of the community in ordinary instances far better than an average jury. He
should be able to lead and to instruct them in detail, even where he thinks it desirable, on
the whole, to take their opinion. Furthermore, the sphere in which he is able to rule
without taking their opinion at all should be continually growing.

Notes

1. Holmes saw great appeal in creating hard and fast rules to govern cases with similar
fact patterns. In doing so, Holmes helped to illuminate an important distinction between
two different kinds of legal norms. One is rules. The other is standards. Rules provide
crisp, on-off metrics for decision-making. For example, an administrative agency might
require that automobiles be designed with air bags, and a court might instruct a jury that
any car designed without air bags is negligently designed. Standards, in contrast, offer
open-ended and flexible criteria for deciding cases. The law of negligence, for example,
might require that automobiles be designed in a reasonably safe manner, which under
some circumstances would require airbags, but which under other circumstances would
not.

In Holmes’s view, a rule such as “all drivers crossing the railroad must stop, look,
and listen,” or ““all stairs must have strips of brass on their edges,” made for a cleaner
decision-making tool than the “featureless generality” of the negligence standard. What
are the general considerations when choosing between standards and rules? What are
does the choice between these two legal technologies entail for the power of juries?
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2. Does a jury serve any role other than the updating function Holmes alludes to in his
discussion of medical malpractice cases, even in repeated fact pattern cases? Seven years
after Goodman, Holmes’s replacement on the Supreme Court, Benjamin Cardozo,
revisited Holmes’s hard and fast judge-made rule for railroad crossing cases.

Pokora v. Wabash Railroad Co., 292 U.S. 98 (1934)

CARDOZO, J. John Pokora, driving his truck across a railway grade crossing in the
city of Spring field, Ill., was struck by a train and injured. Upon the trial of his suit for
damages, the District Court held that he had been guilty of contributory negligence, and
directed a verdict for the defendant. The Circuit Court of Appeals (one judge dissenting)
affirmed . . . resting its judgment on the opinion of this court in B. & O.R. Co. v.
Goodman, 275 U.S. 66. A writ of certiorari brings the case here.

Pokora was an ice dealer, and had come to the crossing to load his truck with ice.
The tracks of the Wabash Railway are laid along Tenth street, which runs north and south.
There is a crossing at Edwards street running east and west. Two ice depots are on
opposite corners of Tenth and Edward streets; one at the northeast corner, the other at the
southwest. Pokora, driving west along Edwards street, stopped at the first of these corners
to get his load of ice, but found so many trucks ahead of him that he decided to try the
depot on the other side of the way. In this crossing of the railway, the accident occurred.

The defendant has four tracks on Tenth street; a switch track on the east, then the
main track, and then two switches. Pokora, as he left the northeast corner where his truck
had been stopped, looked to the north for approaching trains. He did this at a point about
ten or fifteen feet east of the switch ahead of him. A string of box cars standing on the
switch, about five to ten feet from the north line of Edwards street, cut off his view of the
tracks beyond him to the north. At the same time he listened. There was neither bell nor
whistle. Still listening, he crossed the switch, and reaching the main track was struck by a
passenger train coming from the north at a speed of twenty-five to thirty miles an hour.

.. .. The record does not show in any conclusive way that the train was visible to
Pokora while there was still time to stop. A space of eight feet lay between the west rail
of the switch and the east rail of the main track, but there was an overhang of the
locomotive (perhaps two and a half or three feet), as well as an overhang of the box cars,
which brought the zone of danger even nearer. When the front of the truck had come
within this zone, Pokora was on his seat, and so was farther back (perhaps five feet or
even more), just how far we do not know, for the defendant has omitted to make proof of
the dimensions. . . . For all that appears he had no view of the main track northward, or
none for a substantial distance, till the train was so near that escape had been cut off.

In such circumstances the question, we think, was for the jury whether reasonable
caution forbade his going forward in reliance on the sense of hearing, unaided by that of
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sight. No doubt it was his duty to look along the track from his seat, if looking would
avail to warn him of the danger. This does not mean, however, that if vision was cut off
by obstacles, there was negligence in going on, any more than there would have been in
trusting to his ears if vision had been cut off by the darkness of the night. Pokora made
his crossing in the daytime, but like the traveler by night he used the faculties available to
one in his position. A jury, but not the court, might say that with faculties thus limited he
should have found some other means of assuring himself of safety before venturing to
cross. The crossing was a frequented highway in a populous city. Behind him was a line
of other cars, making ready to follow him. To some extent, at least, there was assurance
in the thought that the defendant would not run its train at such a time and place without
sounding bell or whistle. Indeed, the statutory signals did not exhaust the defendant’s
duty when to its knowledge there was special danger to the traveler through obstructions
on the roadbed narrowing the field of vision. All this the plaintiff, like any other
reasonable traveler, might fairly take into account. All this must be taken into account by
us in comparing what he did with the conduct reasonably to be expected of reasonable
men.

The argument is made, however, that our decision in B. & O.R. Co. v. Goodman,
supra, is a barrier in the plaintiff’s path, irrespective of the conclusion that might
commend itself if the question were at large. There is no doubt that the opinion in that
case is correct in its result. Goodman, the driver, traveling only five or six miles an hour,
had, before reaching the track, a clear space of eighteen feet within which the train was
plainly visible. With that opportunity, he fell short of the legal standard of duty
established for a traveler when he failed to look and see. This was decisive of the case.
But the court did not stop there. It added a remark, unnecessary upon the facts before it,
which has been a fertile source of controversy. “In such circumstances it seems to us that
if a driver cannot be sure otherwise whether a train is dangerously near he must stop and
get out of his vehicle, although obviously he will not often be required to do more than to
stop and look.”. . .

Standards of prudent conduct are declared at times by courts, but they are taken
over from the facts of life. To get out of a vehicle and reconnoitre is an uncommon
precaution, as everyday experience informs us. Besides being uncommon, it is very likely
to be futile, and sometimes even dangerous. If the driver leaves his vehicle when he nears
a cut or curve, he will learn nothing by getting out about the perils that lurk beyond. By
the time he regains his seat and sets his car in motion, the hidden train may be upon him.
Often the added safeguard will be dubious though the track happens to be straight, as it
seems that this one was, at all events as far as the station, about five blocks to the north.
A train traveling at a speed of thirty miles an hour will cover a quarter of a mile in the
space of thirty seconds. It may thus emerge out of obscurity as the driver turns his back to
regain the waiting car, and may then descend upon him suddenly when his car is on the
track. Instead of helping himself by getting out, he might do better to press forward with
all his faculties alert. So a train at a neighboring station, apparently at rest and harmless,
may be transformed in a few seconds into an instrument of destruction. At times the
course of safety may be different. One can figure to oneself a roadbed so level and
unbroken that getting out will be a gain. Even then the balance of advantage depends on
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many circumstances and can be easily disturbed. Where was Pokora to leave his truck
after getting out to reconnoitre? If he was to leave it on the switch, there was the
possibility that the box cars would be shunted down upon him before he could regain his
seat. The defendant did not show whether there was a locomotive at the forward end, or
whether the cars were so few that a locomotive could be seen. If he was to leave his
vehicle near the curb, there was even stronger reason to believe that the space to be
covered in going back and forth would make his observations worthless. One must
remember that while the traveler turns his eyes in one direction, a train or a loose engine
may be approaching from the other.

[Nustrations such as these bear witness to the need for caution in framing
standards of behavior that amount to rules of law. The need is the more urgent when there
is no background of experience out of which the standards have emerged. They are then,
not the natural flowerings of behavior in its customary forms, but rules artificially
developed, and imposed from without. Extraordinary situations may not wisely or fairly
be subjected to tests or regulations that are fitting for the commonplace or normal. In
default of the guide of customary conduct, what is suitable for the traveler caught in a
mesh where the ordinary safeguards fail him is for the judgment of a jury. The opinion in
Goodman’s case has been a source of confusion in the federal courts to the extent that it
imposes a standard for application by the judge, and has had only wavering support in the
courts of the states. We limit it accordingly.

The judgment should be reversed, and the cause remanded for further proceedings
in accordance with this opinion.

Notes

1. Cardozo versus Holmes. Does Pokora overrule Goodman? Or are the two grappling
with different fact patterns? In Pokora, Cardozo suggests that the lower federal courts
had not supported the hard and fast rule outlined in Goodman. Why might trial courts opt
for a more jury-friendly, standard-like Pokora doctrine instead of a more judge-friendly,
rule-like Goodman doctrine?

2. Grade crossing accidents in the 21*'century. Grade-crossing accidents continue to vex
the twenty-first century tort system. In the mid-2000s, the New York Times found that,
“[o]n average, one person a day dies at a crossing in the United States.” In a series of
stories, the paper documented the challenges plaintiffs face in wrongful death suits
against railroad companies. Among other things, the Times series suggested that
railroads systematically destroyed relevant evidence in grade-crossing cases to avoid
liability. See, e.g., Walt Bogdanish, In Deaths at Rail Crossings, Missing Evidence and
Silence, N.Y. TIMES, July 11, 2004.

Despite Cardozo’s apparent win in the judges versus juries debate in railroad
crossings in the 1930s with Pokora, some state courts have continued to demand a
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Goodman rule-like structure in grade-crossing accidents, especially in single-track and
open country situations. In Ridgeway v. CSX Transportation, Inc., 723 So. 2d 600, 605
(Ala. 1998), the court found the Goodman rule “deeply rooted in Alabama law,” and
elaborated that the rule in Alabama meant that “a person who fails to stop, look, and
listen before crossing a railroad track is, in the absence of special circumstances,
contributorily negligent as a matter of law.” The Supreme Court of Virginia also adopted
a version of Goodman, calling a driver who had failed to adequately stop, look, and listen
“the architect of his own misfortune.” Wright v. Norfolk & W. Ry. Co., 427 S.E.2d 724,
730 (Va. 1993). The driver had flouted Virginia law, which required “the operator of a
vehicle approaching a grade crossing . . . to look and listen at a time and place when both
looking and listening will be effective, intelligently using both eyes and ears.” Id,
(internal citations omitted).

Other state courts side with Pokora and resolve the grade-crossing debate on the
side of juries rather than judges. Judge Posner analogized an old Illinois railroad crossing
rule to the Goodman rule, and found that “[bJoth rules buck the twentieth-century trend—
as strong in Illinois as anywhere—toward leaving questions of care to the jury to be
decided under the broad, unelaborated standard of negligence.” Trevino v. Union Pac. R.
Co., 916 F.2d 1230, 1235 (7th Cir. 1990). And the more complicated the rail crossing, the
more likely the plaintiff will get past the judge to the jury. For example, in McKinney v.
Yelavich, 90 N.W.2d 883 (Mich. 1958), the Supreme Court of Michigan refused the
lower court’s efforts towards “rule canonization” of contributory negligence in crossing
cases, given that the pedestrian plaintiff had been hit in a complicated, poorly marked six-
way intersection. The court gave a history of the Goodman and Pokora before explaining
its view of the problem with allowing judges to craft hard and fast rules in negligence
cases:

We have elaborated upon the history of the stop, look and listen “rule”
because it is characteristic of a host of others. Each has its origin in a
justifiable holding in a particular fact situation. By lazy repetition the
holding becomes a “rule,” entirely divorced from its creative facts. It
grows as an excrescence of injustice until its very strength concentrates a
court's attention upon it, with, normally, the result seen in the Pokora case.

Id. Pokora reigns not only in most state courts, but also in the Third Restatement,
which warns that apparently “constant or recurring issue[s] of conduct” often turn
out “on closer inspection” to involve too many “variables” for one-size-fits-all
treatment. Tort law, insist the editors of the Restatement, adopts “an ethics of
particularism, which tends to cast doubt on the viability of general rules capable
of producing determinate results.” RESTATEMENT (THIRD) OF TORTS: PHYS. &
EMOT. HARM § 8 (2010). On the other hand, even the Restatement editors
concede that “[o]ccasionally . . . the need for providing a clear and stable answer
to the question of negligence is so overwhelming as to justify a court in
withdrawing the negligence evaluation from the jury.” They cite, for example,
highway cases involving seatbelts, where the considerations are “of such force as
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to make it acceptable for a state’s highest court to reach a final, general decision
as to whether not wearing seat belts is or is not contributory negligence.” /d.

3. The Judge-Jury Debate. The judge versus jury debate is by no means confined to rail
crossing accidents. Similar debates have cropped up around other repeat fact pattern
cases. For example, New York courts sought to rein in slip-and-fall cases in public spaces
with the doctrine that businesses have no duty to warn customers of “open and notorious”
hazards over which they could trip and fall. See, e.g., Michalski v. Home Depot, Inc., 225
F.3d 113 (2d Cir. 2000); Pinero v. Rite Aid of New York, Inc., 294 A.D. 2d 251 (N.Y.
App. Div. 2002). Where a hazard is “open and notorious” as a matter of law, a defendant
has no duty to warn.

4. Are juries any good? One common refrain among critics is that juries are simply no
good when it comes to making decisions. The case against juries, however, seems to be
somewhat more complicated. At the University of Chicago, Professors Harry Kalven and
Hans Zeisel conducted a canonical study of about 8,000 civil and criminal juries in the
early1960s. Through it, they concluded that juries and judges agreed on a case’s outcome
in 78% of criminal cases and 79% of civil cases. As they put it, “the jury agrees with the
judge often enough to be reassuring, yet disagrees often enough to keep it interesting.”
Harry Kalven, Jr, The Dignity of the Civil Jury, 50 VA. L. REV. 1055, 1064 (1964).

In the 20% of criminal cases in which the jury and judge disagreed, the jury was
far more likely than a judge to acquit rather than convict. See HARRY KALVEN, JR. &
HANS ZEISEL, THE AMERICAN JURY, 55-81 (1966). But the asymmetry of judge-jury
disagreement in criminal cases did not extend to the civil cases in the Kalven and Zeisel
sample. In civil cases involving disagreement, judges and juries exhibited no systematic
divergence from one another as between plaintiffs and defendants. “Whereas the greater
leniency of the jury toward the criminal defendant is congruent with popular expectations,
the equality of pro-plaintiff response between judge and jury in civil cases is in sharp
contrast to popular expectations.” Kalven, The Dignity of the Civil Jury, at 1065.

Indeed, common popular perceptions of the jury tend to ascribe to the institution
the failures of costliness, inefficiency, and inexperience -- and sometimes even sheer
incompetence. See, e.g., FRANKLIN STRIER, RECONSTRUCTING JUSTICE: AN AGENDA FOR
TRIAL REFORM (1994). Yet more recent surveys of empirical work on the jury system
tend to confirm Kalven and Zeisel’s initial work, suggesting that judges and juries are not
as different decision-makers as one might imagine. See, e.g., Neil Vidmar, The
Performance of the American Civil Jury: An Empirical Perspective, 40 ARIZ. L. REV. 849
(1998).

So if Kalven and Zeisel’s findings continue to hold true today—if judges and
juries agree the vast majority of the time, and are as pro-plaintiff as one another—is there
anything to be said on behalf of the case against juries than cannot also be said about
judges?
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One area where juries seem to behave differently on a systematic basis from
judges is in the awarding of punitive damages. We will turn to punitive damages at the
end of this book. For now, the important point is that juries seem to handle punitive
damages awards quite differently from judges. One study of over 500 mock jury sessions
found that the jury group deliberation process produced radical changes in damages
awards. They found that, “[a]s compared with the median of individual predeliberation
judgments, dollar awards increased after group deliberation, often dramatically so:
Among juries that voted to award punitive damages, 27% reached dollar verdicts that
were as high or higher than the highest predeliberation judgment among their own jurors.”
David Schkade, Cass Sunstein, & Daniel Kahneman, Deliberating about Dollars: The
Severity Shift, in PUNITIVE DAMAGES (2002) (emphasis omitted). In fact, while moral
judgments of fault did not change after deliberation, dollar amounts did.

Elsewhere, Sunstein has attributed this dollar-increasing phenomenon to the
psychological dynamics of intra-group polarization by which groups “go to extremes.”
See Cass Sunstein, The Law of Group Polarization 1, 18-19 (John M. Olin Law &
Economics Working Paper No. 91, 2000).

Others have faulted juries for rejecting—and even punishing—explicit cost-
benefit reasoning through punitive damage awards. In the late 1990s, Professor Viscusi
surveyed about 500 juror-eligible adults to determine how they determine damages in
hypothetical cases. He found that individuals awarded 50% larger punitive damages for
companies that had performed a cost-benefit analysis, as compared to a similarly at-fault
company that did not perform a cost-benefit analysis. In addition, individuals awarded
larger punitive damages against companies that placed a greater value on the loss of a
human life, in comparison to a company that devalued human life. Thus “companies are
in the bizarre position of risking greater liability if they place more weight on consumer
safety.” W. Kip Viscusi, Corporate Risk Analysis: A Reckless Act?,52 STAN. L. REV. 547,
555-60 (2000).

5. Why are juries still around? 1f juries make the same decisions as judges, except when
juries admonish wrongdoers with extreme (and, according to many observers,
unwarranted) punitive damages, why are civil juries still around? What explains the
persistence of the American civil jury system? The Seventh Amendment, which
guarantees a civil jury in federal courts, has clear explanatory power for the federal civil
jury system. But American tort law is mostly state law, and the Seventh Amendment is
not incorporated against the states, and so does not apply at all in state courts, which are
the more important institutions for most tort cases. To be sure, state constitutions have
jury-trial guarantees, too. But these provisions cannot explain the persistence of the civil
jury, because state constitutions almost never entrench their provisions against
subsequent political reform. State constitutions are typically as easy to amend as statutes.
See Helen Herschkoft, Positive Rights and State Constitutions: The Limits of Federal
Rationality Review, 112 HARV. L. REV. 1131 (1999); G. Alan Tarr, Understanding State
Constitutions, 65 TEMP. L. REv. 1169, 1181-4 (1992).
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The problem of explaining the durability of the jury grows when we look at its
history. When the Seventh Amendment was ratified, the civil jury may have been seen as
“a bulwark against tyranny.” But very quickly objections and critiques emerged. By the
time of the adoption of the Federal Rules of Civil Procedure in 1938, many scholars and
judges “regarded civil juries less as a bulwark . . . than as a nuisance.” Renee Lerner, The
Rise of Directed Verdict: Jury Power in Civil Cases Before the Federal Rules of 1938,”
81 G.W.U. L. REV. 448, 451-2 (2013). So how did the jury survive, given such criticism?
Lerner argues that the rise of jury-limiting procedures in the nineteenth and twentieth
centuries, along with substantive tort doctrines like contributory negligence, and later the
rise of a powerful summary judgment rule, narrowed the jury’s authority so substantially
as to make abolishing the institution less imperative. Green expressed much the same
idea when he wrote that

the extravagant pains we take to preserve the integrity of jury trial in final analysis
are completely counteracted in the more extravagant provisions which we make
for [judicial] review, together with the remarkable technique [ ] courts have
developed for subjecting every phase of trial to their own scrutiny and judgment.

GREEN, JUDGE AND JURY, 390-91. The Green and Lerner explanation of the persistence
of the civil jury system is that jury trials survive in the United States, and only in the
United States, in significant part because they exist in theory but barely exist in practice.
The pattern grows stronger when we see that jury trials are expressly disallowed in the
Federal Tort Claims Act, the Longshoreman and Harbor Workers Compensation Act, and
the Miller and Tucker Acts (governing contract claims against the federal government).
There are no juries in Tax Court, Customs Court, or the Court of Claims. Workers’
compensation did away with juries for work accidents. And entire fields such as
admiralty and maritime law, naturalization and immigration law, and bankruptcy law are
largely conducted in the absence of juries. See Edward Devitt, Federal Civil Jury Trials
Should Be Abolished, 60 A.B.A. J. 570 (1974).

Another distinctive factor in the U.S. is the politically influential plaintiffs’ bar,
which responded by embracing the beleaguered institution. Even as judges attempted to
pry tort cases away from the jury, and scholars and politicians attempted to pry personal
injury cases away from civil trials entirely, in the 1950s and early 1960s the plaintiffs’
bar became a powerful interest group defending the common law trial and the jury.
Rallying against administrative alternatives as “bureaucratic socialism” and “modern
totalitarianism,” against which only the jury could stand tall, the plaintiffs’ bar lobbied
loudly and in many cases successfully against the displacement of the ancient Anglo-
American institution. See JOHN FABIAN WITT, PATRIOTS AND COSMOPOLITANS 209-10
(2007).

Setting aside the continuing controversy over the merits of the jury, virtually
everyone agrees that in day-to-day practice juries are deciding less and less. In a review
of data on state and federal court trials through the mid-2000s, Professor Marc Galanter
discovered a century-long decline in the proportion of civil trials terminating in or after
trial: while about 20% of cases ended in trial in 1938, just 2% did in 2003. In fact, even
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as the absolute number of cases in federal and state systems has increased, there has still
been a decline in the absolute number of civil trials. In 1992, federal courts held 1,728
tort trials with juries, and state courts in the seventy-five most populous counties held
9,431. Yet in 2001, federal courts 1,471 tort trials with juries, and the county courts held
7,218. That’s a respective 33% and 24% decline in jury trials for tort cases over the
course of a decade. Marc Galanter, The Hundred-Year Decline of Trials and the Thirty
Years War, 57 STAN. L. REV. 1255, 1256-9 (2005).

6. Replacing the jury. What, if anything, has replaced the jury? In addition to more
judge-intensive inquiries into the plausibility of pleadings, summary judgment, and class
certification processes, civil trials have been dominated by a heightened judicial role in
scrutinizing expert witnesses (in what are known as Daubert hearings). Professor Richard
Nagareda contends that “[t]he full-scale, front-to-back, common law trial before a jury
has nearly vanished. Its replacement effectively consists of a regime of sequenced trial-
like proceedings on what are formally pretrial motions, all ruled upon by a judge alone.”
Richard Nagareda, 1938 All Over Again? Pretrial as Trial in Complex Litigation, 60
DEPAUL L. REV. 647, 667-8 (2010).

More broadly, Professor John Langbein argues that the Federal Rules of Civil
Procedure displaced both judge and jury by arming both plaintiff and defendant with the
information they need to settle early on in a case:

[A] civil procedure system serves two connected functions: investigating
the facts and adjudicating the dispute. The better the system investigates
and clarifies the facts, the more it promotes settlement and reduces the
need to adjudicate. The Anglo-American common law for most of its
history paid scant attention to the investigative function. . . . Pleading was
the only significant component of pretrial procedure, and the dominant
function of pleading was to control the jury by narrowing to a single issue
the question that the jury would be asked to decide. This primitive pretrial
process left trial as the only occasion at which it was sometimes possible
to investigate issues of fact. Over time, the jury-free equity courts
developed techniques to enable litigants to obtain testimonial and
documentary evidence in advance of the adjudication. The fusion of law
and equity in the Federal Rules of Civil Procedure of 1938 brought those
techniques into the merged procedure, and expanded them notably. The
signature reform of the Federal Rules was to shift pretrial procedure from
pleading to discovery. A new system of civil procedure emerged, centered
on the discovery of documents and the sworn depositions of parties and
witnesses. Related innovations, the pretrial conference and summary
judgment, reinforced the substitution of discovery for trial. This new
procedure system has overcome the investigation deficit that so afflicted
common law procedure, enabling almost all cases to be settled or
dismissed without trial. Pretrial procedure has become nontribal procedure
by making trial obsolete.
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John Langbein, The Disappearance of Civil Trial in the United States, 122 YALE L. J.
522 (2012).

Ironically, the decline in jury trials may not be a sign of the decline of jury power
at all. In a world where discovery and pre-trial procedures such as Daubert hearings
allow the parties to have increasingly good information about the value of their claims,
plaintiffs and defendants alike will look to settle more often. But settlement happens in
the shadow of the jury. Settlements, in other words, reflect the expected costs and
benefits of going to trial with a jury. Indeed, the pervasiveness of settlement may
undermine one of the main complaints with juries. Many object that the random draw of
lay juries injects an element of chance into the dispute resolution process. It is not fair,
critics say, that important cases are resolved by the luck of the draw in juror selection.
But in a world of pervasive private settlements, one bad jury hardly matters. The quirks
of any one jury’s outlier decision are washed away in the averaging that parties do when
they estimate settlement values.

D. Custom

1. The Basic Rule -- and Its Functions
The T.J. Hooper, 53 F.2d 107 (S.D.N.Y. 1931)

[These cases arose out of the foundering of two coal barges off the mid-Atlantic
coast in March, 1928. Two tugs, the T. J. Hooper and Montrose, left Hampton Roads,
bound for New York and New England ports on March 7. Each tug towed three barges.
There were no storm warnings at at any station along the coast until 9:30 a.m. on March
9™ when the tugs were in the vicinity of Atlantic City, or about 50 miles north of
Delaware breakwater. Later that day, the tugs ran into strong winds and heavy seas.
Early the next morning, one barge in the tow of each tug sank with their cargoes, though
the crew of barges escaped unharmed. There was no allegation that the tugs acted
negligently in leaving Hampton bays on the 7. Several other tugs traveling along the
coast that day pulled into the Delaware breakwater on the 8", but the district court found
that they did so only because they were equipped with radios and received early warnings
of the impending storm. And once the storm broke, all the parties conceded that the
wiser course was to try to push through. The case thus came down to a single question:
whether the cargo and barge owners were right in their claim that “the two tugs were
unseaworthy in not having effective radio sets, capable of receiving the forecasts of
unfavorable weather broadcast along the coast on March 8th.”’]
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COXE, J. . .. [U]nless the Hooper and Montrose were under a duty to have radio
apparatus capable of receiving reports of that kind, the charge against them of negligence
must necessarily fail. . . .

Concededly, there is no statutory law on the subject applicable to tugs of that
type, the radio statute applying only to steamers “licensed to carry, or carrying, fifty or
more persons’’; and excepting by its terms “steamers plying between ports, or places, less
than two hundred miles apart.” U.S. Code Annotated, title 46, § 484. The standard of
seaworthiness is not, however, dependent on statutory enactment, or condemned to inertia
or rigidity, but changes “with advancing knowledge, experience, and the changed
appliances of navigation.” It is particularly affected by new devices of demonstrated
worth, which have become recognized as regular equipment by common usage.

Radio broadcasting was no new or untried thing in March, 1928. Everywhere, and
in almost every field of activity, it was being utilized as an aid to communication, and for
the dissemination of information. And that radio sets were in widespread use on vessels
of all kinds is clearly indicated by the testimony in this case. Twice a day the government
broadcast from Arlington weather reports forecasting weather conditions. Clearly this
was important information which navigators could not afford to ignore.

Captain Powell, master of the Menominee, who was a witness for the tugs,
testified that prior to March, 1928, his tug, and all other seagoing tugs of his company,
were equipped by the owner with efficient radio sets, and that he regarded a radio as part
"of the necessary equipment” of every reasonably well-equipped tug in the coastwise
service. He further testified that 90 per cent. of the coastwise tugs operating along the
coast were so equipped. It is, of course, true that many of these radio sets were the
personal property of the tug master, and not supplied by the owner. This was so with the
Mars, Waltham, and Menominee; but, notwithstanding that fact, the use of the radio was
shown to be so extensive as to amount almost to a universal practice in the navigation of
coastwise tugs along the coast. I think therefore there was a duty on the part of the tug
owner to supply effective receiving sets.

How have the tugs met this requirement? The Hooper had a radio set which
belonged to her master, but was practically useless even before the tug left Hampton
Roads, and was generally out of order. Similarly, the radio on the Montrose was the
personal property of Captain Walton, and was "a home made set," which was not in very
good working order, and was admittedly ineffective. Neither tug received any of the radio
reports broadcast on March 8th. And Captain Savage of the Hooper admitted that if he
had received such reports he would "quite likely" have turned into the breakwater. . . .
Likewise, Captain Walton of the Montrose admitted that if he had received the weather
reports on the 8th, which were received by the other tug captains, he “certainly would
have gone into Breakwater.” 1 cannot escape the conclusion, therefore, that if the two
tugs had had proper radios, in good working order, on March 8th, they would have
followed the Mars, Waltham, A. L. Walker, and Menominee into the breakwater, and
would have avoided the storm which overtook them on March 9th.
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I hold therefore . . . that the tugs T. J. Hooper and Montrose were unseaworthy in

failing to have effective radio sets, capable of receiving weather reports on March
8th....

The T.J. Hooper, 60 F.2d 737 (2d Cir. 1932)

HAND, J. A March gale is not unusual north of Hatteras; barges along the coast
must be ready to meet one, and there is in the case at bar no adequate explanation for the
result except that these were not well-found. . . .

The weather bureau at Arlington broadcasts two predictions daily, at ten in the
morning and ten in the evening. Apparently there are other reports floating about, which
come at uncertain hours but which can also be picked up. The Arlington report of the
morning read as follows: “Moderate north, shifting to east and southeast winds,
increasing Friday, fair weather to-night.” The substance of this, apparently from another
source, reached a tow bound north to New York about noon, and, coupled with a falling
glass, decided the master to put in to the Delaware Breakwater in the afternoon. The glass
had not indeed fallen much and perhaps the tug was over cautious; nevertheless, although
the appearances were all fair, he thought discretion the better part of valor. Three other
tows followed him . . . .

Moreover, the "Montrose" and the "Hooper" would have had the benefit of the
evening report from Arlington had they had proper receiving sets. This predicted worse
weather; it read: "Increasing east and southeast winds, becoming fresh to strong, Friday
night and increasing cloudiness followed by rain Friday." The bare "increase" of the
morning had become "fresh to strong." To be sure this scarcely foretold a gale of from
forty to fifty miles for five hours or more, rising at one time to fifty-six; but if the four
tows thought the first report enough, the second ought to have laid any doubts. The
master of the "Montrose" himself, when asked what he would have done had he received
a substantially similar report, said that he would certainly have put in. The master of the
"Hooper" was also asked for his opinion, and said that he would have turned back also,
but this admission is somewhat vitiated by the incorporation in the question of the
statement that it was a "storm warning," which the witness seized upon in his answer. All
this seems to us to support the conclusion of the judge that prudent masters, who had
received the second warning, would have found the risk more than the exigency
warranted . . . .

They did not, because their private radio receiving sets, which were on board,
were not in working order. These belonged to them personally, and were partly a toy,
partly a part of the equipment, but neither furnished by the owner, nor supervised by it. It
is not fair to say that there was a general custom among coastwise carriers so as to equip
their tugs. One line alone did it; as for the rest, they relied upon their crews, so far as they
can be said to have relied at all. An adequate receiving set suitable for a coastwise tug can
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now be got at small cost and is reasonably reliable if kept up; obviously it is a source of
great protection to their tows. Twice every day they can receive these predictions, based
upon the widest possible in formation, available to every vessel within two or three
hundred miles and more. Such a set is the ears of the tug to catch the spoken word, just as
the master's binoculars are her eyes to see a storm signal ashore. Whatever may be said as
to other vessels, tugs towing heavy coal laden barges, strung out for half a mile, have
little power to maneuver, and do not, as this case proves, expose themselves to weather
which would not turn back stauncher craft. They can have at hand protection against
dangers of which they can learn in no other way.

Is it then a final answer that the business had not yet generally adopted receiving
sets? There are yet, no doubt, cases where courts seem to make the general practice of the
calling the standard of proper diligence; we have indeed given some currency to the
notion ourselves. . . . Indeed in most cases reasonable prudence is in fact common
prudence; but strictly it is never its measure; a whole calling may have unduly lagged in
the adoption of new and available devices. It may never set its own tests, however
persuasive be its usages. Courts must in the end say what is required; there are
precautions so imperative that even their universal disregard will not excuse their
omission. . . . But here there was no custom at all as to receiving sets; some had them,
some did not; the most that can be urged is that they had not yet become general.
Certainly in such a case we need not pause; when some have thought a device necessary,
at least we may say that they were right, and the others too slack. The statute (section 484,
title 46, U.S. Code [46 USCA § 484]) does not bear on this situation at all. It prescribes
not a receiving, but a transmitting set, and for a very different purpose; to call for help,
not to get news. We hold the tugs therefore because had they been properly equipped,
they would have got the Arlington reports. The injury was a direct consequence of this
unseaworthiness.

Decree affirmed.

Notes

1. The Restatement. According to the Restatement (Third) of Torts, “complying with
custom confirms that the actor has behaved in an ordinary way.” RESTATEMENT (THIRD)
OF TORTS: LIAB. FOR PHYS. & EMOT. HARM § 13 cmt. a (2010). The Restatement further
provides that compliance with custom is “evidence that the actor’s conduct is not
negligent but does not preclude a finding of