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A Five-Step Approach to Speech Clause Issue-Spotting

1.
When confronted with any fact pattern that implicates the Speech Clause of the First Amendment, you can use the following five questions as an aid to issue-spotting. These questions are meant to serve as a mental checklist, reminding you of various lines of Speech Clause precedent:



a.
Is the regulation content-based or content-neutral?



b.
Does the regulation compel speech?



c.
Does your fact pattern implicate low-level speech categories or the hostile audience doctrine?


d.
Does the regulation have characteristics of overbreadth, vagueness, or prior restraint?



e.
Does the regulation pertain to one of the settings for which the Supreme Court has created special rules?


2.
Note that, as a prelude to engaging in this five-step inquiry, you must confirm that you are dealing with a governmental regulation of speech; absent state action, the First Amendment does not apply.  Lebron v. National Railroad Passenger Corp., 513 U.S. 374, 378 (1995).

3.
In employing these five questions, which lines of Speech Clause precedent am I trying to evoke? Let’s go back over the five questions and I’ll tell you exactly what I’m trying to trigger in your memory:



a.
Is the regulation content-based or content-neutral?  Answering this question will propel you in one of two different directions: strict scrutiny for content-based restrictions or intermediate scrutiny for content-neutral (time/place/manner) regulations.  Moreover, there are two lines of precedent that stem from the Court’s content-neutrality jurisprudence: the “secondary ef-fects” doctrine and the O’Brien doctrine.


b.
Does the regulation compel speech?  Here I’m simply trying to remind you of the precedents involving compelled speech and the compelled revelation of speaker identity or associational membership.


c.
Does your fact pattern implicate low-level speech categories or the hostile audience doctrine? In addition to the hostile audience cases, I’m trying to remind you of certain speech categories that are completely unprotected or less-than-fully protected from content-based regulation: (1) obscenity, (2) child pornography, (3) fighting words, (4) true threats, (5) advocacy of imminent lawless action, (6) commercial advertising, (7) lewd/profane/indecent expression, and (8) defamation.


d.
Does the regulation have characteristics of overbreadth, vagueness, or prior restraint? I have grouped these three doctrines together because each of them targets an impermissible method of speech regulation.


e.
Does the regulation pertain to one of the settings for which the Supreme Court has created special rules? Here I’m trying to evoke the particularized rules governing speech on public property (the “public forum” doctrine); the “government speech” doctrine; the lesser protection afforded speech in “restricted” environments (schools, prisons, and the military); the limited speech rights of public employees; the Court’s special deference to restrictions on government-funded expression; and campaign finance law (the regulation of political contributions and expenditures).

4.
The next five sections of this Overview correspond, in turn, to each of the questions in my five-step checklist. Thus, I will use the five questions as the organizational structure of my review of Speech Clause doctrine.

A.
Content-Based Versus Content-Neutral Restrictions: Diverging Levels of Judicial Scrutiny


1.
This section corresponds to Question One in our issue-spotting checklist, which inquires whether the speech regulation is content-based or content-neutral.


2.
When the government regulates speech, it does so in one of two ways:



a.
restricting expressive content; or



b.
restricting the time, place, or manner of its expression.


3.
Judicial hostility to the former is much greater than to the latter.



a.
“It is axiomatic,” the Supreme Court has stressed, “that the government may not regulate speech based on its substantive content or the message it conveys.” Rosenberger v. Rector & Visitors of the University of Virginia, 515 U.S. 819, 828 (1995).


4.
Accordingly, the best way to begin any Speech Clause analysis is to determine whether you are looking at a content-based or a content-neutral restriction.


5.
The answer to that question will dictate one of two divergent tests:



a.
strict scrutiny for content-based restrictions; or



b.
intermediate scrutiny for time, place, and manner restrictions.


6.
We will now examine, in the following order:



a.
the diverging tests employed under strict and intermediate scrutiny; and


b.
the standards for gauging content neutrality.


7.
Strict Scrutiny versus Intermediate Scrutiny:



a.
The test for content-based restrictions on protected speech is strict scrutiny:




To survive judicial review, the regulation must be “necessary, and narrowly drawn, to serve a compelling state interest.”  Capitol Square Review & Advisory Board v. Pinette, 515 U.S. 753, 761 (1995).



b.
The test for time, place, and manner restrictions, from Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989), is a form of intermediate scrutiny that has three distinct prongs.




To survive judicial scrutiny under this test, the regulation:




(1)
must be content-neutral;



(2)
must be narrowly tailored to serve a significant government interest; and




(3)
must leave open ample alternative channels for communicating the information.


c.
Some Finer Points on Strict Scrutiny: The Distinction Between Content-Based and Viewpoint-Based Restrictions on Speech




(1)
You already know that CONTENT-based speech restric-tions are subject to strict scrutiny. VIEWPOINT-based speech restrictions are even worse than content-based restrictions.



(2)
The Supreme Court regards viewpoint discrimination as “an egregious form of content discrimination” that is “presumptively unconstitutional.” Rosenberger v. Rector & Visitors of the University of Virginia, 515 U.S. 819, 829-30 (1995).



(3)
What is the difference between CONTENT discrimina-tion and VIEWPOINT discrimination? A CONTENT-based restriction singles out a particular topic or subject for regulation. A VIEWPOINT-based restriction ventures within a given topic or subject, singling out a particular idea or opinion for disfavored treatment.



(4)
Here is an example of a CONTENT-based speech restriction. Cleveland City Council enacts an ordinance that provides: “No one shall comment on Mayor Jackson’s performance in office.” Here is an example of a VIEWPOINT-based speech restriction: Cleveland City Council enacts an ordinance that provides: “No one shall criticize Mayor Jackson’s performance in office.”



(5)
Notice how the content-based restriction singles out an entire topic or subject for regulation: Mayor Jackson’s performance in office. Meanwhile, the viewpoint-based restriction takes sides on that topic, allowing praise of the Mayor but banning criticism. This is why viewpoint discrimination is a greater offense to the First Amendment than content discrimination—because, with viewpoint discrimination, the government is favoring particular ideas, opinions, perspectives over others.



(6)
Viewpoint discrimination is the one power that the government is always denied—even when regulating a nonpublic forum (Christian Legal Society v. Martinez, 130 S. Ct. 2971, 2984 n.11 (2010)), even when regulating an unprotected speech category (R.A.V. v. City of St. Paul, 505 U.S. 377, 391 (1992)).



(7)
In recent years, the Supreme Court has shown a staunch commitment to striking down all forms of viewpoint discrimination, even where the targeted speech was crude or racist. See, for example...



(8)
Matal v. Tam, 137 S. Ct. 1744 (2017) (striking down, as viewpoint based, the Lanham Act’s ban on registering trademarks that “disparage” any “person[], living or dead”) (ruling in favor of trademark registration for “The Slants,” an Asian-American rock band); Iancu v. Brunetti, 139 S. Ct. 2294 (2019) (striking down, as viewpoint based, the Lanham Act’s ban on registering any “immoral[] or scandalous” trademarks) (ruling in favor of trademark registration for “FUCT” as the brand name of a clothing line); id. at 2300 (by prohibiting the registration of “scandalous” trademarks, the Lanham Act “allows registration of marks when their messages accord with, but not when their messages defy, society’s sense of decency and propriety”); id. at 2301 (“[A] law disfavoring ‘ideas that offend’ discriminates based on viewpoint, in violation of the First Amendment.”).




(9)
The current Supreme Court is particularly aggressive in combating government discrimination against religious viewpoints. See, e.g., Shurtleff v. City of Boston, 142 S. Ct. 1583 (2022) (striking down program that afforded broad expressive access to Boston City Hall flagpoles—permitting flag-raising events by private groups that featured flags of many different countries and causes—where the City imposed a flat ban on religious flags).


d.
Some Finer Points on Intermediate Scrutiny:




(1)
Prong 2’s “Narrow Tailoring” Requirement:





(a)
The Supreme Court has stressed that this prong does not require time, place, and manner restrictions to be the least restrictive or least intrusive means of achieving the government’s objective. Ward v. Rock Against Racism, 491 U.S. 781, 798-99 (1989). But to satisfy the narrow tailoring requirement, a speech restriction “must not ‘burden substantially more speech than is necessary to further the government’s legitimate interests.’” McCullen v. Coakley, 134 S. Ct. 2518, 2535 (2014) (quoting Ward, 491 U.S. at 799).




(b)
Until 2014, when the Supreme Court handed down McCullen, the narrow tailoring requirement was not stringently enforced. Instead, lower courts adopted a relaxed approach to narrow tailoring, based upon one particular sentence in Ward: “[T]he requirement of narrow tailoring is satisfied ‘so long as the...regulation promotes a substantial government interest that would be achieved less effectively absent the regulation.’” 491 U.S. at 799 (quoting United States v. Albertini, 472 U.S. 675, 689 (1985)).




(c)
Viewed in isolation, that lone statement suggests a deferential role for the courts in reviewing time, place, and manner restrictions. But viewed in context, the statement appears in a much more nuanced discussion of narrow tailoring, where the Supreme Court also says: “Government may not regulate expression in such a manner that a substantial portion of the burden on speech does not serve to advance its goals.” Ward, 491 U.S. at 799. Twenty-five years later, in McCullen, Chief Justice Roberts invigorated the narrow tailoring requirement by delving back into Ward and dredging up that quotation, plus other speech-protective statements that accompanied it. McCullen v. Coakley, 134 S. Ct. 2518, 2535 (2014).




(d)
In the years prior to McCullen, the case law reflects a relaxed conception of narrow tailoring. Regulations failing this test invariably featured broad restraints on traditional forms of expressive activity—imposing, for example, sweeping pro-hibitions on parades, demonstrations, residential picketing, door-to-door leafleting, or public handbilling. Then as now, the narrow tailoring requirement is violated by a categorical ban on any of the foregoing methods of expressive conduct. It is also violated by a restriction that substantially deprives citizens of any of those methods. So, for example, an ordinance would violate the narrow tailoring requirement by banning parades anywhere within the city’s central business district on all workdays—because it would allow parades only when the downtown streets are bereft of onlookers. Sixteenth of September Planning Committee, Inc. v. City and County of Denver, 474 F. Supp. 1333 (D. Colo. 1979).




(e)
Absent a categorical or substantial ban on a traditional method of expressive activity, courts prior to 2014 routinely upheld time, place, and manner restrictions as satisfying the narrow tailoring requirement.




(f)
In McCullen, the Supreme Court strengthened the narrow tailoring requirement—striking down, for lack of narrow tailoring, a Massachusetts statute that barred speakers from entering fixed 35-foot buffer zones at abortion clinics. The legislature enacted this statute when police found it difficult to enforce an earlier statute, one that imposed a floating six-foot buffer zone surrounding patients as they came within 18 feet of abortion clinics. McCullen, 134 S. Ct. at 2525-26.




(g)
Writing the majority opinion, Chief Justice Roberts stressed that the government’s power to restrict speech in a traditional public forum is “very limited,” id. at 2529, and that: “[T]o be narrowly tailored,” a speech restriction “must not burden substantially more speech than is necessary to further the government’s legitimate interests,” id. at 2535 (internal quotation marks and citations omitted).




(h)
“By demanding a close fit between ends and means,” wrote the Chief Justice, “the tailoring requirement prevents the government from too readily sacrificing speech for efficiency,” id. at 2534-35 (internal quotation marks and citations omitted).




(i)
To satisfy the narrow tailoring requirement, he insisted, the government “may not regulate expression in such a manner that a substantial portion of the burden on speech does not serve to advance its goals,” id. at 2535 (internal quotation marks and citations omitted). Another way of expressing this last requirement is that it is not enough for speech regulators to recite a government interest that is significant in the abstract; the regulation must be narrowly tailored to achieve that government interest, with a real nexus between the regulation and the government’s ostensible objective.




(j)
Perhaps the most significant feature of McCullen’s narrow tailoring analysis is the following requirement that it imposes on the government: “To meet the requirement of narrow tailoring, the government must demonstrate that alternative measures that burden substantially less speech would fail to achieve the government’s interests, not simply that the chosen route is easier.” Id. at 2540 (emphasis added). To satisfy that require-ment, “it is not enough for [the government] simply to say that other approaches have not worked.” Id.




(k)
There is some evidence already that McCullen has shifted the legal landscape, prompting judges to perform a more searching analysis of the narrow tailoring requirement. Two recent cases—one decided before McCullen, the other decided after—provide a good example. Both cases pose the same question: Does the narrow tailoring requirement allow the government to impose a total ban on stepping into the street and approaching the occupants of motor vehicles stopped at traffic lights to solicit money or sell newspapers? The pre-McCullen decision upholds the ordinance with no hesitation; the parties actually stipulated that the law was narrowly tailored. The Contributor v. City of Brentwood, 726 F.3d 861 (6th Cir. 2013). The post-McCullen decision strikes the law down for lack of narrow tailoring. Reynolds v. Middleton, 779 F.3d 222 (4th Cir. 2015).




(l)
The key difference between these cases is that the post-McCullen decision gives great weight to McCullen’s requirement that the government must affirmatively demonstrate that alternative measures burdening substantially less speech would fail to achieve the government’s goal. Given the overwhelming government interest in promoting pedestrian and traffic safety that comes into play when people enter roadways, many judges, even in McCullen’s wake, will be inclined to uphold such an ordinance. But after McCullen, their narrow tailoring analysis won’t be quite so deferential as before.



(2)
Prong 3’s “Ample Alternative Channels” Requirement:





(a)
Under Ward’s third prong, the regulation must leave open ample alternative channels for communicating the speaker’s message. Two different themes run through the cases that construe this requirement.





(b)
First, the Supreme Court has shown a “special solicitude” for inexpensive methods of communi-cation (e.g., leaflets or homemade signs). City of Los Angeles v. Taxpayers for Vincent, 466 U.S. 789, 812-13 n.30 (1984). Accordingly, a speech restriction may run afoul of this requirement if it precludes forms of expression that are much less expensive than feasible alternatives.





(c)
Second, the ample alternative channels require-ment most commonly arises when a speaker identifies one particular place as uniquely suited to conveying her message, but the government insists that she take up position in an alternative location. The basic test for gauging the sufficiency of alternative channels is whether the speaker is afforded a forum that is accessible and where the intended audience is expected to pass. Students Against Apartheid Coalition v. O’Neil, 660 F. Supp. 333, 339 (W.D. Va. 1987); accord Bay Area Peace Navy v. United States, 914 F.2d 1224, 1229 (9th Cir. 1990).





(d)
In performing this analysis, a court should take account of (1) the speaker’s intended audience and (2) the extent to which her chosen location contributes to her message. Million Youth March, Inc. v. Safir, 18 F. Supp. 2d 334, 347-48 (S.D.N.Y. 1998); accord Nationalist Movement v. City of Boston, 12 F. Supp. 2d 182, 191-93 (D. Mass. 1998).





(e)
A speech restriction does not leave open ample alternative channels if the speaker is left unable to reach her intended audience. United States v. Baugh, 187 F.3d 1037, 1044 (9th Cir. 1999); Service Employee International Union v. City of Los Angeles, 114 F. Supp. 2d 966, 972 (C.D. Cal. 2000). 




(f)
In Students Against Apartheid Coalition v. O’Neil, 660 F. Supp. 333 (W.D. Va. 1987), student protesters successfully challenged the University of Virginia’s lawn-use regulations, under which they had been barred from erecting symbolic shanties to protest South African apartheid and to urge the University’s governing body to adopt a divestment policy toward South Africa. The students’ intended audience was the University’s governing body, whose on-campus meetings were confined to a famous old building called the Rotunda. But the University would permit the erection of shanties only in those areas “beyond earshot or clear sight of the Rotunda.” By making their shanties—and thus their message—invisible to the governors ensconced in the Rotunda, this restriction thwarted the students’ ability to reach their intended audience. Accordingly, the court struck it down as failing to afford adequate alternative channels of communication. 660 F. Supp. at 339-40.





(g)
Accord Martin Luther King, Jr. Movement, Inc. v. City of Chicago, 419 F. Supp. 667 (N.D. Ill. 1976) (where civil rights organization sought to march through white neighborhood, its previous foray there having been curtailed when bystanders pelted the procession with rocks, bricks, and explosive devices, city officials violated the First Amendment in denying the organizers a permit for a second march through the same neighbor-hood, proposing instead an alternate route through an all-black neighborhood); id. at 673-74 (since the whole point of plaintiffs’ march was to publicize and protest a pattern of violence against blacks attempting to reside in or travel through the specified neighborhood, the city’s proposal for an alternate route—taking plaintiffs away from that neighborhood and away from their intended audience—was constitutionally inadequate as an alternative channel of communication).


8.
Gauging Content Neutrality:



a.
The content neutrality requirement will be violated by any regulation that describes permissible expression in terms of its subject matter. So the first step in content neutrality analysis is to check the face of the statute. Reed v. Town of Gilbert, 135 S. Ct. 2218, 2228 (2015).


b.
Police Department of Chicago v. Mosley, 408 U.S. 92 (1972) provides an example of a time, place, and manner regulation that, on its face, failed the content neutrality requirement. In Mosley, an ordinance prohibited all picketing within 150 feet of any school building while classes were in session—but picketing was allowed if the school was involved in a labor dispute. Writing for the Court, Justice Thurgood Marshall observed that the ordinance “describes impermissible picketing not in terms of time, place, and manner, but in terms of subject matter. The regulation thus slips from the neutrality of time, place, and circumstance into a concern about content.  This is never permitted.” Id. at 99 (internal quotation marks and footnote omitted).


c.
Mosley does not exemplify the only way that a speech restriction can violate the content neutrality requirement.  Even if the regulation does not, as in Mosley, expressly discriminate on the basis of subject matter, it can run afoul of the content neutrality requirement if the circumstances surrounding its enactment reveal a governmental intent to favor or punish particular messages. Town of Gilbert, 135 S. Ct. at 2227.


d.
But speech restrictions will be deemed content neutral, even if they impinge more severely on a particular speaker or message, so long as they are facially content neutral and the government can credibly justify its regulation as serving purposes that have nothing to do with the content of speech.


e.
A good example of this may be found in Community for Creative Non-Violence v. Kerrigan, 865 F.2d 382 (D.C. Cir. 1989), where a federal regulation banned the overnight maintenance of any “props” on the U.S. Capitol grounds. This regulation effectively thwarted a plan by homeless advocates to erect, as part of a seven-day vigil, a 500-pound clay statue of a man, woman, and child huddled over a steam grate. The homeless advocates complained that the overnight ban would require them to dismantle their statue every evening and rebuild it each morning—which, over the course of their seven-day vigil, would cause the statue to disintegrate. Thus, they complained, the regulation was content-based because it imposed a special hardship on their capacity to communicate their message. The court flatly disagreed, noting that neither the text nor the enforcement history of the regulation indicated any content-based animus by the government. Instead, the government offered a credible, content-neutral justification for the ban: By requiring the nightly removal of home-made signs and other props from Capitol Hill, the regulation simply gave the government meaningful day-to-day control over the Capitol grounds, so that they could be cleared of debris and cleaned each night. Given this content-neutral justification, the court held that the regulation could not be deemed content based.


f.
To sum up, here are the basic steps and lessons to remember about content neutrality analysis. The first step is to check whether the law is content based on its face. Reed v. Town of Gilbert, 135 S. Ct. 2218, 2228 (2015).


g.
A law is facially content based if it applies to particular speech because of the topic discussed or the idea, message, or viewpoint expressed. Town of Gilbert, 135 S. Ct. at 2227, 2230.


h.
A speech restriction that is facially content based is subject to strict scrutiny regardless of the government’s reason for enacting it. Id. at 2228.


i.
Even if a law is content neutral on its face, it will be governed by strict scrutiny if the government had content-based motives in adopting it. Id. at 2227.


j.
So if a law is content neutral on its face, the second step is to examine the government’s reason for enacting it. Id. at 2228.


k.
Strict scrutiny can be avoided only if the government can credibly justify the law as serving purposes unrelated to the content of the regulated speech. Id.


l.
The Supreme Court’s content neutrality jurisprudence has given birth to two related lines of precedent:




(1)
the “secondary effects” doctrine; and




(2)
the O’Brien doctrine.



m.
The Secondary Effects Doctrine




(1)
Under the secondary effects doctrine, courts will treat certain content-based restrictions AS IF they were content NEUTRAL, so long as the government’s regulatory aim is unrelated to the viewpoint or message of the speech.  Young v. American Mini-Theatres, Inc., 427 U.S. 50, 71 n.34 (1976).




(2)
The secondary effects doctrine is confined to the regulation of adult entertainment establishments—e.g., strip clubs, X-rated video stores, and X-rated movie theaters.




(3)
The government asserts in these cases that, even though it is singling out such establishments based on the sexually explicit content of the expression there, its aim is to address the “secondary effects” of those establishments—e.g., prostitution, declining property values, crime, and blight.




(4)
If the government makes a showing that it enacted the legislation in order to combat these “secondary effects,” then the courts will TREAT the legislation AS IF it were truly content neutral.



(5)
What TEST should you apply in these secondary effects cases?





a.
The key language from Renton says that “zoning ordinances designed to combat the undesirable secondary effects of [sexually oriented] businesses are to be reviewed under the standards applicable to ‘content-neutral’ time, place, and manner regulations.”  Id. at 49.





b.
Thus, the correct test to apply is intermediate scrutiny.



(6)
The secondary effects doctrine has been applied to a wide range of laws governing adult entertainment estab-lishments. These include zoning ordinances and laws regulating window displays, hours of operation, and the interaction between performers and customers.




(7)
The secondary effects doctrine has been confined to the regulation of adult entertainment; it has not been extended to the realm of public protest.





(a)
The government invoked the doctrine unsuccess-fully in Boos v. Barry, 485 U.S. 312 (1988), where it sought to justify a ban on the display of any sign criticizing a foreign government within 500 feet of its embassy.





(b)
The government argued that the ban was content-neutral because “the real concern is a secondary effect, namely, our international law obligation to shield diplomats from speech that offends their dignity.”  485 U.S. at 320.





(c)
The Supreme Court rejected this argument and invalidated the ban under strict scrutiny, holding that “[l]isteners’ reactions to speech are not the type of ‘secondary effects’ we referred to in Renton.”  Id. at 321.



n.
The O’Brien Doctrine




(1)
Like the secondary effects doctrine, the O’Brien doctrine erects a shield of content neutrality when the government regulates expressive activity for reasons other than its communicative impact.




(2)
The O’Brien doctrine applies only to government regulation of NON-VERBAL CONDUCT that is employed for expressive purposes.



(3)
Under United States v. O’Brien, 391 U.S. 367, 377 (1968), where the government regulates non-verbal conduct that has a communicative quality, the regulation will nevertheless survive a First Amendment challenge if the governmental justification for restricting the conduct is important and is unrelated to the suppression of ideas.




(4)
More precisely, O’Brien sets forth a four-part test for gauging the First Amendment validity of regulations directed at conduct comprised of both speech and non-speech elements, in cases where the government has an interest in regulating the non-speech component.  Such a regulation is justified:





(a)
if it is within the constitutional power of the government;





(b)
if it furthers an important or substantial governmental interest;





(c)
if the governmental interest is unrelated to the suppression of free expression; and





(d)
if the incidental restriction on alleged First Amendment freedoms is no greater than is essential to the furtherance of that interest. 




(5)
In O’Brien, the Court upheld a federal statute criminalizing the burning of draft cards, notwith-standing a legislative history that revealed an overriding impulse to punish such conduct precisely because of its anti-war message, where the government justified the prohibition as furthering its administration of the Selective Service system.

B.
The Special Judicial Hostility to Government-Compelled Speech


1.
This section corresponds to Question Two in our issue-spotting checklist, which inquires whether the regulation compels speech.

2.
If the regulation compels the utterance of, or identification with, a particular message or ideology, it will face special judicial hostility under a cluster of cases involving government-compelled speech:



a.
West Virginia State Board of Education v. Barnette, 319 U.S. 624 (1943) (striking down a mandatory flag salute and pledge of allegiance law directed at all children within the West Virginia public schools); id. at 642 (“[If] there is any fixed star in our constitutional constellation, it is that no official, high or petty, can prescribe what shall be orthodox in politics, nationalism, religion, or other matters of opinion or force citizens to confess by word or act their faith therein.”).



b.
Wooley v. Maynard, 430 U.S. 705 (1977) (striking down a New Hampshire law that criminalized covering up the state motto—“Live Free or Die”—which was emblazoned on all license plates) (invoking Barnette, the Court found a “freedom of mind” that protects an individual from being coerced by the state to convey an officially-mandated ideology); id. at 715 (the State’s interest in disseminating an ideology, held the Court, “cannot outweigh an individual’s First Amendment right to avoid becoming the courier for such a message”).



c.
Pacific Gas & Electric Co. v. Public Utilities Commission, 475 U.S. 1 (1986) (striking down a public utilities commission order that required an electric company to carry—in its own billing envelopes—messages from a consumer group with which it disagreed) (in essence, the order required the company to use its own property to disseminate a message that it opposed).



d.
Hurley v. Irish-American Gay, Lesbian & Bisexual Group of Boston, 515 U.S. 557 (1995) (holding that Massachusetts could not invoke its public accommodations law to force the private organizers of a St. Patrick’s Day parade to include a contingent of Irish gays and lesbians who would march under a distinct banner and convey a message that the organizers did not wish to impart; compelling the inclusion of this group effectively altered the expressive content of the organizers’ parade—a type of compelled speech that violates the First Amendment).


e.
303 Creative LLC v. Elenis, 143 S. Ct. 2298 (2023) (under the compelled speech doctrine, a wedding website designer who opposes same-sex marriage on biblical grounds is free to reject same-sex couples who seek her services—even though her company is governed by Colorado’s public accommodations law and is therefore barred from discriminating on the basis of sexual orientation—because her Christian beliefs are sincerely held and her websites are a form of individual expression).

3.
Closely related to the compelled speech cases are those involving the compelled revelation of a speaker’s identity or associational membership:



a.
NAACP v. Alabama, 357 U.S. 449 (1958) (striking down enforcement of Alabama’s corporate “doing-business” statute, by which the government sought to compel the disclosure of the NAACP’s membership list).



b.
McIntyre v. Ohio Elections Commission, 514 U.S. 334 (1995) (striking down ban on anonymous political leafleting).


4.
Are there any situations where the Supreme Court ALLOWS the compelled revelation of speaker identity or associational member-ship? YES—as a permissible form of campaign finance regulation or as a method of policing election referendum petitions:



a.
Campaign Finance Regulation: In Citizens United v. Federal Election Commission, 130 S. Ct. 876 (2010), the Court held that independent expenditures in the form of corporate political speech (e.g., a corporation pays for a TV commercial supporting a specific candidate) CAN be regulated through disclaimer and disclosure requirements that reveal the identity of the speaker. Apparently reaffirmed by Citizens United was the Court’s ruling in Buckley v. Valeo, 424 U.S. 1 (1976) that Congress can require the disclosure of political campaign contributions—specifically, the identity of the donor and the dollar amount conveyed.



b.
Election Referendum Petitions: In Doe v. Reed, 130 S. Ct. 2811 (2010), the Court upheld a Washington state public records statute that authorized public disclosure of the names and addresses of individuals who sign referendum petitions.  The plaintiffs argued that public disclosure would chill the willingness of individuals to sign such petitions. The Court held that the state’s interest in “preserving the integrity of the electoral process by combating fraud, detecting invalid signatures, and fostering government transparency and accountability,” id. at 2819, is sufficient to justify the generally modest impact on those who sign such petitions, id. at 2820.  But due to the procedural posture of the case, the Court’s holding was limited to referendum petitions in general—the Court made clear that if those who sign any particular petition can demonstrate “a reasonable probability that the compelled disclosure [of personal information] will subject them to threats, harassment, or reprisals from either Government officials or private parties,” then disclosure might well violate the First Amendment.  Id. at 2821.


5.
IN COMPELLED SPEECH CASES, WHAT TEST DOES THE COURT APPLY? NORMALLY, STRICT SCRUTINY.



With the exception of the campaign finance cases (Citizens United, Buckley v. Valeo) and the referendum petition case (Doe v. Reed), the Supreme Court has shown a special judicial hostility to government-compelled EXPRESSION (Barnette), and to government-compelled DISCLOSURE of speaker identity (McIntyre) or associational membership (NAACP v. Alabama). Thus, when deciding compelled speech cases, the Court normally applies strict scrutiny—but not always ...


6.
COMPELLED DISCLOSURE REQUIREMENTS IN THE ELECTORAL CONTEXT: “EXACTING SCRUTINY.” 



When reviewing “[compelled] disclosure requirements in the electoral context,” the Court employs an intermediate standard of review that it calls “exacting scrutiny.” Doe v. Reed, 130 S. Ct. 2811, 2818 (2010) (emphasis added). As enunciated by Chief Justice Roberts, “exacting” scrutiny is less demanding than strict scrutiny. “Th[e] standard,” he says, “requires a substantial relation between the disclosure requirement and a sufficiently important governmental interest.” Doe, 130 S. Ct. at 2818 (citing Citizens United, 130 S. Ct. at 914) (internal quotation marks omitted). In McIntyre, Justice Stevens formulated the test quite differently, making it sound like a souped-up version of strict scrutiny: “[When] a law burdens core political speech, we apply ‘exacting’ scrutiny, and we uphold the restriction only if it is narrowly tailored to serve an overriding state interest.” McIntyre v. Ohio Elections Commission, 514 U.S. 334, 347 (1995) (emphasis added). The current Court, at least, regards “exacting” scrutiny as falling short of strict scrutiny. This is apparent from Justice Thomas’s dissent in Doe v. Reed, where he argued that the Court should have applied full-blown strict scrutiny, not the lesser standard it employed, 130 S. Ct. at 2839 (Thomas, J., dissenting), and from the Chief Justice’s majority opinion, where he acknowledged using a standard that fell short of the strict scrutiny urged by Thomas, id. at 2820 n.2.

7.
COMPELLED DISCLOSURE REQUIREMENTS OUTSIDE THE ELECTORAL CONTEXT: “NARROW TAILORING.”



On July 1, 2021, the Supreme Court brought confusion to this line of precedent in Americans for Prosperity Foundation v. Bonta, 141 S. Ct. 2373 (2021). As we’ve seen (supra ¶ 6), the Court applies “exacting” scrutiny to compelled disclosure requirements in the electoral context. This case falls outside the electoral context, and it produced a clash among the Justices over whether to apply strict scrutiny or exacting scrutiny. Ultimately, the Court struck down the instant disclosure statute: a California law requiring charitable organizations to disclose the identities of their major donors. Though the Justices could NOT agree on the proper test to apply—neither strict nor exacting scrutiny could command the requisite five votes—six of them DID agree that the governing standard MUST include a “narrow tailoring” requirement.

C.
Direct Versus Indirect Regulation of Content: The Supreme Court’s “Categorical” Approach to Direct Restrictions; the “Hostile Audience” Scenario as an Indirect Restriction


1.
This section corresponds to Question Three in our issue-spotting checklist, which inquires whether the fact pattern implicates low-level speech categories or the hostile audience doctrine.

2.
When the government restricts the content of speech, it acts in one of two ways:



a.
directly restricting expressive content by targeting particular topics or viewpoints; or



b.
restricting content indirectly by punishing a speaker for the reaction produced by a controversial message (the “hostile audience” cases).


3.
In either context, a court will subject the restriction to heightened scrutiny. The reason for distinguishing between direct and indirect restrictions on speech is that each context has given birth to distinct lines of precedent.


4.
Direct regulation of expressive content—examples include:



a.
statutes prohibiting the expression of certain political views (e.g., criticizing a foreign government near its embassy, soliciting votes near a polling place, expressing opposition to organized government, advocating illegal conduct to achieve political reform, calling for the government’s overthrow, or urging obstruction of the war effort);



b.
statutes governing treatment of the American flag (punishing its misuse, alteration, or desecration); and



c.
statutes targeting particular types or topics of speech (e.g., fighting words, hate speech, labor speech, or threats upon the President’s life).


5.
Indirect regulation of expressive content:



a.
The indirect regulation of expressive content is usually accomplished by enforcing general prohibitions against undesirable conduct—statutes proscribing breach of the peace, disorderly conduct, disturbing a lawful meeting, or “annoying” pedestrians—as a means of punishing controversial speech that inspires a hostile reaction.



b.
These are the famous “hostile audience” cases: Terminiello, Cantwell, Edwards v. South Carolina, Cox v. Louisiana, Gregory v. City of Chicago.



c.
They hold that the expression of a controversial viewpoint may not be criminalized merely because it prompts a violent reaction among onlookers enraged by the ideas expressed.


6.
If you are confronted with an indirect restriction on expressive content (i.e., a “hostile audience” case), apply Terminiello and its progeny. [The hostile audience cases are discussed more fully in ¶ 10, below.]


7.
If you are confronted with a direct restriction on expressive content, then consult the Supreme Court’s “categorical” approach to content-based regulations. [See ¶ 8, immediately below.]


8.
Direct Restrictions on Expressive Content: Categorizing Speech Based on Its “Value”


a.
When it comes to direct restrictions on expressive content, the Supreme Court has developed a “two-tiered” analytical framework, striking down such restrictions as presumptively unconstitutional unless the regulated utterance falls into one of the designated categories of “low-level” speech—categories defined in advance as being unworthy of full First Amendment protection.



b.
These “low-level” categories of speech are denied full First Amendment protection because, in the words of Chaplinsky v. New Hampshire, 315 U.S. 568, 571-72 (1942), they are “no essential part of any exposition of ideas,” and are of only “slight social value as a step to truth.”


c.
There are eight basic categories of “low-level” speech; some are utterly unprotected by the First Amendment, while others are less-than-fully-protected.



d.
The unprotected categories are:




(1)
Advocacy of Imminent Lawless Action (sometimes called “Incitement”);




(2)
Obscenity;




(3)
Child Pornography;




(4)
Fighting Words; and




(5)
True Threats.



e.
The less-than-fully-protected categories are:




(1)
Defamatory Statements;




(2)
Commercial Speech (i.e., commercial advertising); and




(3)
the Lewd, the Profane, and the Indecent.



f.
Except for the Lewd/Profane/Indecent, each category has a recognized test.



g.
Advocacy of Imminent Lawless Action (“Incitement”):




Throughout much of the 20th century, this category was so broadly conceived that dissident political speech fell within its ambit. It was used to criminalize anti-war speech during World War I, protests against U.S. military intervention in the Bolshevik Revolution, radical labor speech by the Industrial Workers of the World, abstract calls for revolutionary mass action, and mere membership in the Communist Party. Gradually—through the influence of Justices Louis Brandeis and Oliver Wendell Holmes, Jr.—the scope of this unprotected category was narrowed, such that it came to embrace only imminent and not merely theoretical calls for illegal action.




The prevailing standard, established in Brandenburg v. Ohio, 395 U.S. 444, 447 (1969), jettisoned the old “clear and present danger” test. Under Brandenburg, illegal advocacy may be criminalized only when…




(1)
it is directed to inciting or producing




(2)
and is likely to incite or produce



(3)
imminent lawless action.




Consistent with Brandenburg, the Court has held that a campus anti-war protester who joined other demonstrators in blocking a street could not be punished for declaring, after police had dispersed the crowd, “We’ll take the fucking street later.” Hess v. Indiana, 414 U.S. 105, 106-07 (1973). Advocacy of illegal conduct at some later, unspecified point in time is not enough to fall within this category of unprotected speech.



h.
Obscenity:  




Within the vast spectrum of sexually explicit material, only the narrow subsets of obscenity (discussed in this section) and child pornography (discussed in the next section) may be criminalized.




The Supreme Court’s struggle to define obscenity—once prompting Justice Potter Stewart to declare, “I know it when I see it,” Jacobellis v. Ohio, 378 U.S. 184, 197 (1964) (Stewart, J., concurring)—ultimately convinced some members of the Court that the government cannot legitimately regulate sexual expression at all. See, e.g., Liles v. Oregon, 425 U.S. 963, 965 (1976) (Brennan, J., dissenting) (recognizing “the difficulty and arbitrariness inherent in any attempt to articulate a standard of obscenity”). But such a view has never commanded a majority of the Court—and the test for obscenity announced in 1973 remains the standard today. 




That test, from Miller v. California, 413 U.S. 15 (1973), provides that expression will be deemed obscene, and hence utterly unprotected by the First Amendment, if it satisfies each of the following three elements:




(1)
whether the average person, applying contemporary community standards, would find that the work, taken as a whole, appeals to a prurient interest in sex;




(2)
whether the work depicts or describes, in a patently offensive way, sexual conduct specifically defined by the applicable state law; and




(3)
whether the work, taken as a whole, lacks serious literary, artistic, political, and scientific value.




In a less-than-helpful elaboration of the first prong, the Supreme Court stressed that a “prurient” interest in sex is one that is “shameful or morbid” rather than “normal” and “healthy.” Brockett v. Spokane Arcades, Inc., 472 U.S. 491, 498-99 (1985).




The “patently offensive” requirement in prong two is gauged under local community standards, but the “lacks serious ... value” requirement in prong three is judged under a national, objective test. See Pope v. Illinois, 481 U.S. 497, 500-01 (1987).




Though the private possession of obscene material is protected from prosecution, Stanley v. Georgia, 394 U.S. 557, 565 (1969), the public exhibition of such material—even in a theater open only to consenting adults—is not, Paris Adult Theatre I v. Slaton, 413 U.S. 49, 57 (1973).




Likewise, there is no protection for importing, transporting, or distributing obscene material, even if solely for private use.



i.
Child Pornography:  




Under New York v. Ferber, 458 U.S. 747 (1982), child pornography may be criminalized under the Miller obscenity test as modified in the following ways:




(1)
As under Miller, the prohibited conduct must be adequately defined by state statute.




(2)
But unlike Miller, a trier of fact need not find that the material appeals to the prurient interest of the average person; and




(3)
it is not required that the sexual conduct be portrayed in a patently offensive manner; and




(4)
the material at issue need not be considered as a whole.




In another departure from traditional obscenity precedents, even the private possession of child pornography may be criminalized. Osborne v. Ohio, 495 U.S. 103, 111 (1990).




But to fall within the unprotected category of child pornography, the material must depict actual children, not computer-generated beings who only look like children.  Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002). 



j.
Fighting Words:




Under Chaplinsky v. New Hampshire, 315 U.S. 568 (1942), as limited by Cohen v. California, 403 U.S. 15 (1971), the unprotected category of “fighting words” is confined to unambiguous invitations to brawl, specifically directed by one person to another. This unprotected speech category does NOT extend to the situation in which one person insults an entire group of people or makes provocative statements to a crowd, not an individual.


k.
True Threats:



A “true threat” is a statement through which the speaker intimidates the victim by conveying a serious intention to inflict violent harm upon her. “[T]hreats of violence are outside the First Amendment.” R.A.V. v. City of St. Paul, 505 U.S. 377, 388 (1992).



For many years, the Supreme Court furnished only fitful guidance on true threats. But in Counterman v. Colorado, 143 S. Ct. 2106 (2023), the Court offered some much-needed clarification. Counterman holds that an unprotected true threat is comprised of two distinct elements:



(1)
First, the statement must actually constitute a THREAT. This question is gauged by an objective standard that inquires whether it is reasonable to interpret the statement as expressing an intent to harm the victim. This is a fact-sensitive inquiry that examines not only the words employed but the context in which they were communicated.



(2)
Second, as to mens rea (the defendant’s subjective mental state), the prosecutor must at least satisfy a recklessness standard—i.e., the State must show that the defendant consciously disregarded a substantial risk that his communications would be viewed as threatening violence.



Counterman stresses that the mens rea requirement (the subjective-mental-state requirement) is ADDED to prevent a CHILLING EFFECT on speech. The speaker’s mental state is not what makes a statement a threat; the impact of the statement on the victim is what makes it a threat. The mental state is an additional requirement designed to lessen the chilling effect that criminal prosecutions will have on speech. Id. at 2114-15.



Here is a point of clarification on the mens rea requirement. Let’s say that the defendant has threatened to kill the victim. The prosecutor need not prove that the defendant actually intended to kill the victim, actually intended to CARRY OUT the threat. Instead, the prosecutor must prove that he sought to COMMUNICATE a threat. Elonis v. United States, 135 S. Ct. 2001 (2015).



What do we mean by a “true” threat? Writing for the majority in Counterman, Justice Kagan explains: “The ‘true’ in that term distinguishes what is at issue from jests, ‘hyperbole,’ or other statements that when taken in context do not convey a real possibility that violence will follow (say, ‘I am going to kill you for showing up late’).” 143 S. Ct. at 2114 (citing Watts v. United States, 394 U.S. 705, 708 (1969)).



Watts teaches an important lesson: when determining whether a statement constitutes a threat, text and context are equally important. It is not enough to focus on the defendant’s words; we must also examine the surrounding circumstances in which they were uttered. In Watts, the Supreme Court sided with an anti-war protester who was being prosecuted for threatening President Lyndon Baines Johnson. The defendant was arrested at an anti-war rally for telling a crowd of demonstrators: “If they ever make me carry a rifle, the first man I want to get in my sights is L.B.J.” He was convicted under a federal statute that criminalizes any threat to kill or injure the President. Though the Court deemed this statute constitutional “on its face,” it held that the defendant’s remark was the sort of “political hyperbole” that did not constitute a “true threat.” Id. at 708. Accordingly, it could not be deemed to fall within the statute’s reach and could not be punished under the First Amendment.






Some acts of cross-burning will qualify as “true threats.” This is the upshot of Virginia v. Black, 538 U.S. 343 (2003), where the Supreme Court ruled that Virginia’s ban on cross-burning with intent to intimidate did not violate the First Amendment. The Court held that states may criminalize cross-burning so long as the state statute clearly puts the burden on prosecutors to prove that the act was intended as a threat and not as a form of symbolic expression. For doctrinal purposes, what the Court has done here is to include within the unprotected speech category of “true threats” those acts of cross-burning that are intended to intimidate a person or group of persons, placing them in fear of bodily harm or death.


l.
Defamatory Statements:




A defamation action must be based on a false assertion of fact; a statement of opinion, so long as it “does not contain a provably false factual connotation[,] will receive full constitutional protection.” Milkovich v. Lorain Journal Co., 497 U.S. 1, 20 (1990).




In New York Times v. Sullivan, 376 U.S. 254 (1964), the Supreme Court took the momentous step of affording limited constitutional protection to false statements of fact uttered by critics of government officials.




Recognizing “a profound national commitment to the principle that debate on public issues should be uninhibited, robust, and wide-open, and that it may well include vehement, caustic, and sometimes unpleasantly sharp attacks on government officials,” id. at 270, the Court established qualified protection for defamatory falsehoods uttered by critics of official conduct.




The Court held that public officials are precluded from recovering damages for such statements unless they can prove that the statement was uttered “with knowledge that it was false or with reckless disregard of [its truth].”  Id. at 279-80.




This “Times malice” standard extends not only to public officials but to public figures (i.e., people who are “intimately involved in the resolution of important public questions or, by reason of their fame, shape events in areas of concern to society at large”). Curtis Publishing Co. v. Butts, 388 U.S. 130, 164 (1967).



Public figures come in two different categories:




(1)
“all-purpose,” or “general-purpose,” public figures, who are those individuals who have achieved such pervasive fame or notoriety that they become public figures for all purposes and in all contexts; and



(2)
“limited-purpose” public figures—i.e., a person who “voluntarily injects himself or is drawn into a particular public controversy and thereby becomes a public figure for a limited range of issues.” Gertz, 418 U.S. at 351.



An ALL-PURPOSE public figure is a celebrity, like LeBron James or Beyoncé or Michelle Obama or Oprah Winfrey, someone whose fame is so pervasive that it’s not confined to any particular niche or context. See Gertz, 418 U.S. at 345. A LIMITED-PURPOSE public figure is someone like Kim Davis, the former county clerk for Rowan County, Kentucky, who gained national attention in August 2015 when she defied a federal court order to issue marriage licenses to same-sex couples; or Lev Parnas, the Trump henchman who gained national attention in the Ukraine impeachment affair. Kim Davis and Lev Parnas are limited-purpose public figures because they exemplify the type of person who “voluntarily injects h[er]self [(Davis)] or is drawn into [(Parnas)] a particular public controversy and thereby becomes a public figure for a limited range of issues.” Gertz, 418 U.S. at 351.



A limited-purpose public figure must satisfy the “Times Malice” standard ONLY when she is defamed in connection with the limited issues that made her famous. In all other aspects of her life, she remains a private figure, governed NOT by “Times Malice” but by the lesser standards (set forth immediately below) that govern defamation suits by private figure plaintiffs. Smolla & Nimmer on Freedom of Speech § 23:4 at n.37 (March 2021 Update).



As for libel actions by purely private figures, Times malice limits only the availability of punitive damages; compensatory damages may be awarded merely upon proof that the falsehood was published negligently.




The Times malice standard has been extended to other tortious statements—including false light invasions of privacy and intentional infliction of emotional distress.



m.
Commercial Speech:  




“Commercial Speech” refers to commercial advertising. The prevailing test for governmental regulation of advertising is from Central Hudson Gas v. Public Service Commission of New York, 447 U.S. 557 (1980).




The Central Hudson test has four prongs:




(1)
Is the advertisement protected at all by the First Amendment? This will depend on whether:





(a)
it concerns lawful activity; and





(b)
it is not misleading.




(2)
Next, is the asserted governmental interest “substantial”?




(3)
If the first two questions are answered “yes,” then inquire: Did the regulation of advertising directly advance the asserted governmental interest?




(4)
If yes, then, finally, the last question is: Could the government interest be served by a more limited restriction on advertising? If so, the regulation is invalid under the First Amendment.




When applying the Central Hudson test, bear in mind the following points:




The government bears the burden of identifying a substantial interest and justifying the challenged restriction. Greater New Orleans Broadcasting Association, Inc. v. United States, 527 U.S. 173, 183 (1999).




In applying the third prong (“Does the regulation directly advance the asserted governmental interest?”), remember that “[t]his burden is not satisfied by mere speculation or conjecture; rather, a governmental body seeking to sustain a restriction on commercial speech must demonstrate that the harms it recites are real and that its restriction will in fact alleviate them to a material degree.” Id. at 188.




The Supreme Court has relaxed its enforcement of the fourth prong, no longer treating it as a “least restrictive means” test. Board of Trustees of SUNY v. Fox, 492 U.S. 469, 480 (1989) (holding that the fourth prong is satisfied where the regulation is “reasonable,” with a scope “in proportion to the interest served,” or where the regulation employs “a means narrowly tailored to achieve the desired objective”).




Finally, the Court will refuse to uphold “paternalistic” efforts by the government to keep consumers in the dark about the price, contents, or characteristics of a product. Rubin v. Coors Brewing Co., 514 U.S. 476 (1995) and 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484 (1996).



n.
The Lewd/Profane/Indecent:



The terms lewd and indecent refer to sexually explicit speech that FALLS SHORT of being OBSCENE. The term profane refers to profanity—i.e., swear words like “shit” and “fuck.” (Pardon my language.) 


This category does not have a specific test. Nevertheless, we can draw some conclusions about how such speech will be analyzed by the courts.




(1)
Cohen v. California tells us that the government cannot remove certain epithets (like “fuck”) from the lexicon of public discourse.




(2)
Sable, Pacifica, Erznoznik, and Reno v. ACLU tell us that the Court is far more willing to uphold restrictions on lewd, profane, or indecent speech where it bombards a “captive audience.”



(3)
Young, Renton, Glen Theatre, and Pap’s A.M. indicate that when it comes to adult theaters and nude dancing, the Court will be especially deferential to governmental restrictions that are justified in terms of “secondary effects” regulation.



In its treatment of “indecent” expression, the Supreme Court has adopted a “medium-specific” analysis, differentiating among the various mass communications media. ACLU v. Reno, 929 F. Supp. 824, 873 (E.D. Pa. 1996) (supporting opinion of Dalzell, J.), aff’d, 521 U.S. 844 (1997).




The cases featuring broadcast, cable, telephone, and Internet regulation of “indecency” make clear that judicial scrutiny will vary depending upon the medium of expression.




(1)
Broadcast: FCC v. Pacifica Foundation, 438 U.S. 726, 748 (1978) (stressing the sharply diminished speech rights of broadcasters vis-à-vis their counterparts in the print media in upholding the FCC’s power to sanction a radio station for the daytime broadcast of George Carlin’s “Filthy Words” monologue).




(2)
Cable TV: United States v. Playboy Entertainment Group, Inc., 529 U.S. 803 (2000) (using strict scrutiny to strike down a federal statute banning “signal bleed” of sexual images because such images can be fully blocked upon request by individual cable subscribers); id. at 804 (“There is a key difference between cable television and the broadcasting media, which is the point on which this case turns: Cable systems have the capacity to block unwanted channels on a household-by-household basis.”).



(3)
Telephone: Sable Communications v. FCC, 492 U.S. 115 (1989) (striking down a federal statute that sought to eliminate the “dial-a-porn” industry); id. at 128 (stressing that “there is no ‘captive audience’ problem here; callers will generally not be unwilling listeners” because they must take affirmative steps—dialing a specific number—in order to receive the indecent communication).




(4)
Internet: Reno v. ACLU, 521 U.S. 844, 868-70 (1997) (since the factors justifying heightened regulation of the broadcast media—the history of extensive government regulation of broadcasting, the scarcity of available frequencies at its inception, and its “invasive” nature—are not present in cyberspace, there is no basis for qualifying the level of First Amendment scrutiny that should be applied to content-based restrictions on Internet speech; accordingly, speech in cyberspace enjoys the same enhanced protection as that reserved for books and newspapers).




The Court is most deferential to restrictions on broadcasters, and is least deferential to restrictions on the print medium and the Internet.  Pacifica; Reno v. ACLU.

9.
Summing Up the Analysis of Direct, Content-Based Restrictions on Speech



a.
Bear in mind that if you are confronted with a direct, content-based restriction on speech, you would normally analyze it under the strict scrutiny test: To survive judicial review, the regulation must be “necessary, and narrowly drawn, to serve a compelling state interest.” Capitol Square Review & Advisory Board v. Pinette, 515 U.S. 753, 761 (1995).



b.
But before applying strict scrutiny, you should always check to see if the regulated speech falls into one of the foregoing “low-level” categories of expression:




(1)
Advocacy of Imminent Lawless Action (“Incitement”)



(2)
Obscenity




(3)
Child Pornography




(4)
Fighting Words




(5)
True Threats




(6)
Defamatory Statements




(7)
Commercial Speech




(8)
The Lewd/Profane/Indecent



c.
If the regulated speech DOES fall into one of those unprotected or less-than-fully-protected categories, then DON’T apply strict scrutiny. Instead, apply the specific test that prevails in the applicable category.



d.
Bear in mind, finally, that if the regulation you are analyzing is NOT content-based, you should drop down from strict scrutiny to intermediate scrutiny, employing the three-prong test for time, place, and manner restrictions set forth in Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989). To survive judicial scrutiny under this test, the regulation:




(1)
must be content-neutral (i.e., it must be justified with-out reference to the content of the regulated speech);




(2)
must be narrowly tailored to serve a significant govern-mental interest; and




(3)
must leave open ample alternative channels for communicating the information.


10.
Indirect Regulation of Content: The “Hostile Audience” Cases



a.
In contrast to direct regulation of expressive content, which is usually accomplished by provisions affirmatively suppressing a particular topic or message, content is regulated indirectly by punishing a speaker for the angry reaction to her controversial message.



b.
These are the so-called “hostile audience” cases, which hold that the expression of a controversial viewpoint may not be criminalized merely because it prompts a violent response amongst onlookers enraged by the ideas expressed.


c.
The underlying rationale of the hostile audience cases is to prevent a “heckler’s veto” of minority opinions. The idea here is to give minority viewpoints a chance to enter the marketplace of ideas and gain adherents.


d.
A good example of the hostile audience doctrine is Gregory v. City of Chicago, 394 U.S. 111 (1969). In Gregory, the Supreme Court overturned the disorderly conduct convictions of 85 civil rights protesters whose march to and picketing before the mayor’s residence produced a hostile reaction by one thousand onlookers. The Court held that the First Amendment barred the protesters’ convictions where, pelted by rocks and eggs, they remained peaceful throughout their demonstration and were arrested only after refusing a police dispersal demand prompted solely by the onlookers’ unruliness.
D.
Other Regulatory Flaws:  Prior Restraint, Overbreadth, and Vagueness

This section corresponds to Question Four in our issue-spotting checklist, which inquires whether the regulation has characteristics of overbreadth, vagueness, or prior restraint.


1.
The doctrines of overbreadth, vagueness, and prior restraint are united by one common characteristic: each is concerned with an impermissible METHOD of regulating speech.


2.
These doctrines focus not on the content of speech but on the regulatory MEANS employed by the government in restricting it.


3.
The overbreadth doctrine invalidates speech regulations so sweeping in scope that they punish protected, and not merely unprotected, expression.

4.
The vagueness doctrine may be invoked to strike down restrictions on speech that are worded in such a way that citizens cannot reasonably discern what is prohibited.


5.
In reaction to the now-vilified press licensing systems of the 16th and 17th centuries, the doctrine of prior restraint imposes severe limits on the power of government to require ADVANCE APPROVAL of speech BEFORE it is uttered or published.


6.
Let’s review these doctrines one by one.


7.
The Overbreadth Doctrine



a.
The overbreadth doctrine invalidates speech regulations so sweeping in scope that they punish protected, and not merely unprotected, expression.



b.
An example of a speech restriction held to be unconsti-tutionally overbroad:




Reno v. ACLU, 521 U.S. 844 (1997) (striking down—as facially overbroad—provisions of the Communications Decency Act, a federal statute that criminalized the Internet transmission of “indecent” materials to persons under the age of 18); id. at 874 (“In order to deny minors access to potentially harmful speech, the [Act] effectively suppresses a large amount of speech that adults have a constitutional right to receive and to address to one another.”).



c.
What are the justifications for the overbreadth doctrine?




(1)
concerns about the chilling effect of overbroad prohibitions on speech; and




(2)
a recognition that the broader the statute, the broader will be the discretion enjoyed by government officials to engage in selective enforcement.



d.
Important procedural aspects of the overbreadth doctrine:




(1)
permits facial rather than as-applied challenges;




(2)
relaxes the normal standing rules governing who may bring a constitutional challenge;




(3)
is limited by the power of a court to save an overbroad statute through a “narrowing construction”; and




(4)
is limited by the requirement of “substantial” overbreadth.


e.
Facial Challenges



(1)
The overbreadth doctrine authorizes a facial challenge to an overbroad speech restriction that, if successful, results in the statute’s TOTAL invalidation. This is very different, and far more devastating, than the result of an as-applied challenge.



(2)
A successful facial challenge effectively wipes the offending statute right out of the codebooks. But an as-applied challenge, even if successful, leaves the statute in effect, and bars its enforcement only in a certain manner or under certain circumstances.



(3)
Thus, when a speech restriction is declared facially overbroad, its enforcement by the government in any context is impermissible.


f.
Relaxation of the Normal Standing Rules



(1)
The overbreadth doctrine authorizes a relaxation of the normal standing rules governing who may bring a constitutional challenge. The Supreme Court “has altered its traditional rules of standing to permit—in the First Amendment area—‘attacks on overly broad statutes with no requirement that the person making the attack demonstrate that his own [speech] could not be [punished if the] statute [were] drawn with the requisite narrow specificity.’” Broadrick v. Oklahoma, 413 U.S. 601, 612 (1973) (quoting Dombrowski v. Pfister, 380 U.S. 479, 486 (1965)).




(2)
Gooding v. Wilson, 405 U.S. 518 (1972) is a vivid example of the extent to which the normal rules of standing are relaxed in overbreadth challenges. In Gooding, the Supreme Court sustained an overbreadth challenge to a Georgia statute that criminalized a spectrum of statements far broader than fighting words (“opprobrious words or abusive language tending to cause a breach of the peace,” id. at 519)—but it did so in a case where the person challenging the statute likely HAD uttered fighting words.



(3)
Gooding stemmed from a clash between police and anti-war demonstrators at an army induction center. When police attempted to move the defendant away from the facility’s entrance, a scuffle ensued in which he said to the officers: “You son of a bitch, I’ll choke you to death!” and “White son of a bitch, I’ll kill you!” and “You son of a bitch, if you ever put your hands on me again, I’ll cut you all to pieces!” 405 U.S. at 520 n.1.




(4)
Since these words likely fall within the definition of fighting words, it would have been constitutionally permissible to punish this defendant under an appropriately narrow statute. But the Georgia statute was not narrow—and because it swept so far beyond the scope of “fighting words,” it was vulnerable to an overbreadth challenge. What Gooding shows is that STANDING to assert such a challenge is available even to someone who did not engage in constitutionally protected speech and who would not have escaped conviction under an appropriately narrow statute.



(5)
WHY do we allow standing so readily in overbreadth cases? Because overbroad statutes have a chilling effect on speech—so we want to facilitate challenges to them.


g.
“Narrowing” Constructions



(1)
The overbreadth doctrine is limited by the power of courts to save an overbroad statute through the issuance of a “narrowing construction.” Such a construction effectively rewrites the statute, declaring its scope to be more limited than what its sweeping language would suggest, and identifying the constricted range of circumstances to which it may henceforth be applied.



(2)
The Supreme Court has cautioned against the wholesale use of this approach, observing that a narrowing construction should be imposed on a statute “only if it[s language] is ‘readily susceptible’ to such a construction.”  Reno v. ACLU, 521 U.S. 844, 884 (1997) (quoting Virginia v. American Booksellers Association, Inc., 484 U.S. 383, 397 (1988)).



(3)
The appropriate source of a narrowing construction depends on the statute’s origin: federal courts are free to narrow federal statutes, Reno v. ACLU, 521 U.S. at 884, but state legislation should be narrowed by the courts of that state, Gooding v. Wilson, 405 U.S. 518, 520 (1972); Erznoznik v. City of Jacksonville, 422 U.S. 205, 216 (1975).


h.
“Substantial” Overbreadth



(1)
In 1973, one year after Gooding was decided, the Supreme Court cut back on the doctrine’s availability by imposing the requirement of “substantial” overbreadth. Broadrick v. Oklahoma, 413 U.S. 601, 615-16 (1973).



(2)
What is meant by “substantial” overbreadth is less than clear. Straining to elaborate, the Court has observed: “The concept of ‘substantial overbreadth’ is not readily reduced to an exact definition. It is clear, however, that the mere fact that one can conceive of some impermissible applications of a statute is not sufficient to render it susceptible to an overbreadth challenge. On the contrary....there must be a realistic danger that the statute itself will significantly compromise recognized First Amendment protections of parties not before the Court for it to be facially challenged on overbreadth grounds.” Members of the City Council of Los Angeles v. Taxpayers for Vincent, 466 U.S. 789, 800-01 (1984).




(3)
An example of how the Court applies the requirement of “substantial” overbreadth is New York v. Ferber, 458 U.S. 747 (1982), where it rejected an overbreadth challenge to a statute that prohibited persons from knowingly promoting a sexual performance by a child under the age of 16. While recognizing that this statute might reach some protected expression (like medical textbooks or pictorials in National Geographic), the Court observed: “[W]e seriously doubt...that these arguably impermis-sible applications...amount to more than a tiny fraction of the materials within the statute’s reach.” 458 U.S. at 773.



(4)
Thus, a statute will be deemed unconstitutionally overbroad only when, within the range of its potential applications, a substantial number entail protected expression. See Ferber, 458 U.S. at 771; Regan v. Time, Inc., 468 U.S. 641, 650-51 (1984).

8.
The Vagueness Doctrine



a.
The vagueness doctrine may be invoked to strike down restrictions on speech that are worded in such a way that citizens cannot reasonably discern what is prohibited.



b.
A speech restriction is void for vagueness unless it gives a “person of ordinary intelligence a reasonable opportunity to know what is prohibited, so that he may act accordingly.”  Grayned v. City of Rockford, 408 U.S. 104, 108 (1972).



c.
Accord: Holder v. Humanitarian Law Project, 130 S. Ct. 2705, 2718-19 (2010) (rejecting vagueness challenge to federal statute that imposes a criminal ban on providing material support, in the form of “personnel” or “training,” to any organization that is designated by the Secretary of State as a foreign terrorist organization). In Holder, the Court phrased the vagueness test as follows: “‘A conviction fails to comport with due process [due to vagueness] if the statute under which it is obtained fails to provide a person of ordinary intelligence fair notice of what is prohibited, or is so standardless that it authorizes or encourages seriously discriminatory enforcement.’” 130 S. Ct. at 2718-19 (quoting United States v. Williams, 553 U.S. 285, 304 (2008)).


d.
Holder’s key insight: The more subjective a statutory word is—i.e., the more that a word invites individual judgments that will vary from person to person—the more vulnerable it will be to a vagueness challenge. Here are some examples of subjective words that were struck down as unduly vague by the Supreme Court: “annoying,” from Coates v. City of Cincinnati, 402 U.S. 611 (1971) (banning sidewalk meetings by three or more people conducted “in a manner annoying to persons passing by”), and “contemptuous,” from Smith v. Goguen, 415 U.S. 566 (1974) (proscribing the “contemptuous” treatment of the American flag).


e.
In Grayned, 408 U.S. at 108-09, the Supreme Court identified three distinct policy grounds for striking down vague laws:




(1)
Vague laws may trap the innocent by not providing fair warning of what is proscribed.




(2)
Vague laws effectively delegate enforcement discretion to policemen, judges, and juries, freeing them to act on an ad hoc and subjective basis, with the attendant dangers of arbitrary and discriminatory application.




(3)
When directed at expressive activity, vague laws can inhibit the exercise of First Amendment freedoms. Vagueness can have the same effect as overbreadth, prompting citizens to steer a wide path around the perceived prohibition.


9.
The Doctrine of Prior Restraint


a.
In reaction to the now-vilified press licensing systems of the 16th and 17th centuries, the doctrine of prior restraint imposes severe limits on the power of government to require ADVANCE APPROVAL of speech BEFORE it is uttered or published.



b.
Prior restraints come in two forms:




(1)
speech-restrictive injunctions; and




(2)
licensing systems that require a permit or fee as a prerequisite to engaging in expressive activity.



c.
Speech-restrictive injunctions:




There are four basic points to bear in mind with regard to speech-restrictive injunctions:




(1)
A flat, pre-publication gag order is presumptively unconstitutional, and so is any injunction that imposes a total ban on expressive activity.




(2)
Injunctions that impose time, place, or manner restrictions are subject to a heightened form of intermediate scrutiny, in which the “narrowly tailored” requirement is replaced with a “burden-no-more-speech-than-necessary” test. Madsen v. Women’s Health Center, Inc., 512 U.S. 735, 764-65 (1994).



(3)
Speech-restrictive injunctions must not be granted ex parte, and their restraints must be limited to the narrowest possible scope.




(4)
Under the “collateral bar” rule, speech-restrictive injunctions must be obeyed even if they are unconstitutional.



d.
Licensing systems that require a permit or fee as a prerequisite to engaging in expressive activity




(1)
Of the two basic forms of prior restraint, speech-restrictive injunctions are one type, while speech-restrictive licensing schemes are the other.



(2)
Speech-restrictive injunctions are PRESUMPTIVELY UNCONSTITUTIONAL, while speech-restrictive licensing schemes are NOT.




(3)
Such licensing schemes will run afoul of the First Amendment if they fail to LIMIT:





(a)
the licensor’s discretion in issuing a permit or fee; or





(b)
the time frame within which the licensor must issue the permit.



(4)
In FW/PBS, Inc. v. City of Dallas, 493 U.S. 215 (1990), the Supreme Court identified “two evils” in speech licensing schemes “that will not be tolerated”—vesting “unbridled discretion” in the licensing authority, and “fail[ing] to place limits on the time within which the decisionmaker must issue the license.” Id. at 225-26.




(5)
Let’s examine these “two evils” in turn.




(6)
Vesting “unbridled discretion” in the licensing authority





(a)
Courts have consistently invalidated permit schemes vesting government officials with unfettered discretion to forbid or allow certain speech activities:






(1)
City of Lakewood v. Plain Dealer Publishing Co., 486 U.S. 750 (1988) (permit to place newsracks on public property).






(2)
Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546 (1975) (permit to use city auditorium).






(3)
Shuttlesworth v. City of Birmingham, 394 U.S. 147 (1969) (parade permit).






(4)
Hague v. CIO, 307 U.S. 496 (1939) (permit for public meetings and demonstrations).






(5)
Kunz v. New York, 340 U.S. 290 (1951) (permit for sidewalk preaching).






(6)
Schneider v. New Jersey, 308 U.S. 147 (1939) (leafleting permit).





(b)
Any scheme that vests arbitrary discretion in the licensing official “has the potential for becoming a means of suppressing a particular point of view.” Heffron v. International Society for Krishna Consciousness, Inc., 452 U.S. 640, 649 (1981).





(c)
Accordingly, a permit scheme will survive constitutional scrutiny only if it employs content-neutral criteria, and only if it contains “narrowly drawn, reasonable, and definite standards for the officials to follow.” Niemotko v. Maryland, 340 U.S. 268, 271 (1951).





(d)
Without such standards, “post hoc rationaliza-tions by the licensing official and the use of shifting or illegitimate criteria are far too easy, making it difficult for courts to determine in any particular case whether the licensor is permitting favorable, and suppressing unfavorable, expres-sion.” City of Lakewood v. Plain Dealer Publishing Co., 486 U.S. 750, 758 (1989).





(e)
Closely akin to these “unfettered discretion” cases are those in which the permit scheme allows licensing officials to consider either the contro-versial nature of a speaker’s message or its potential for inspiring a hostile response.





(f)
These schemes are struck down just as readily—and for the same reason—as the schemes affording unbridled discretion. In both contexts, the First Amendment flaw is the same: the right to speak is left to hinge on the popularity of one’s message.





(g)
The permit schemes in this line of precedent are of two (equally fatal) types:






(1)
those allowing the licensor to forbid or restrict speech activities based on concerns that the speaker’s message will inspire a hostile response (e.g., Williams v. Wallace, 240 F. Supp. 100 (M.D. Ala. 1965) (ordering Alabama to permit Martin Luther King Jr. to march from Selma to Montgomery); Village of Skokie v. National Socialist Party of America, 366 N.E.2d 347 (Ill. App. 1977) (declining to enjoin Nazi march through Illinois suburb populated by Holocaust survivors)); and






(2)
those allowing the licensor to charge a higher police-protection fee based on the anticipated level of hostility among onlookers (e.g., Forsyth County v. National-ist Movement, 505 U.S. 123, 134-35 (1992) (since “[t]hose wishing to express views unpopular with bottle-throwers...may have to pay more for their permit,” the Court struck the scheme down, asserting: “Speech cannot be financially burdened, any more than it can be punished or banned, simply because it might offend a hostile mob.”)).  




(7)
Failing to place limits on the time frame within which the licensor must issue the permit




(a)
Courts will treat as “a species of unbridled discretion” any failure by a licensing scheme to place limits on the time frame for issuing a permit. FW/PBS, 493 U.S. at 223-24.





(b)
A licensing scheme may run afoul of this requirement in one of two ways:






(1)
by failing to afford prompt processing of permit applications, through the imposition of a brief and specific time frame within which the licensor must grant or deny the permit application (e.g., MacDonald v. Safir, 26 F. Supp. 2d 664 (S.D.N.Y. 1998) (striking down parade permit ordinance for failing to impose any time limit within which the police commissioner must grant or deny an application)); and






(2)
by imposing advance registration require-ments that build into the application process a lengthy delay before the licensee may speak (e.g., NAACP v. City of Rich-mond, 743 F.2d 1346 (9th Cir. 1984) (black man’s death in police custody prompted immediate plans for a protest march, but city officials thwarted the march by invok-ing a 20-day advance registration require-ment in their parade permit ordinance—struck down as effectively “outlaw[ing] spontaneous expression”); subsequent cases have consistently rejected advance registra-tion periods longer than two days).

E.
Special Rules for Special Settings

This section corresponds to Question Five in our issue-spotting checklist, which inquires whether the speech regulation pertains to one of the settings for which the Supreme Court has created special rules.


1.
In developing its Speech Clause jurisprudence, the Supreme Court has created special rules for special settings:



a.
the public forum doctrine—which imposes particularized rules governing speech on public property;


b.
the government speech doctrine—which holds that the Speech Clause DOES NOT APPLY when the government itself is speaking rather than regulating private speech;



c.
the lesser protection afforded speech in “restricted” environments (schools, prisons, and the military);



d.
the limited speech rights of public employees;



e.
the Court’s special deference to restrictions on government-funded expression; and


f.
campaign finance law (the regulation of political contributions and expenditures).

2.
Speech on Public Property:  the Public Forum Doctrine



a.
Access to public property for speech-related activity is governed by the public forum doctrine.


b.
The Supreme Court has adopted a “forum-based” approach to assessing restrictions that the government seeks to impose on the expressive use of its property. For purposes of forum analysis, the Court has divided all government-owned property into four categories:



(1)
“traditional” public forums;




(2)
“designated” public forums;



(3)
“limited” public forums; and




(4)
“nonpublic” forums, this last category comprising all of the government property not embraced within the first three.



c.
Traditional public forums are places that “by long tradition or by government fiat have been devoted to assembly and debate.” Perry Education Association v. Perry Local Educators’ Association, 460 U.S. 37, 45 (1983). They are confined to public squares, streets, parks, and sidewalks.



d.
Designated and limited public forums come into existence when the government takes public property that is not a traditional public forum and intentionally opens it up for expressive purposes. Walker v. Texas Division, Sons of Confederate Veterans, 135 S. Ct. 2239, 2250 (2015); Christian Legal Society v. Martinez, 130 S. Ct. 2971, 2984 n.11 (2010).


e.
A designated public forum is opened for all speakers and all topics. International Society for Krishna Consciousness, Inc. v. Lee, 505 U.S. 672, 678 (1992). A limited public forum is opened for a limited range of speakers (e.g., student groups) or a limited range of topics (e.g., school board business). Sons of Confederate Veterans, 135 S. Ct. at 2250; Christian Legal Society, 130 S. Ct. at 2984 n.11.


f.
Nonpublic forums are places that, by tradition, nature, or design, “are not appropriate platforms for unrestrained communication,” Paulsen v. County of Nassau, 925 F.2d 65, 69 (2d Cir. 1991)—including, for example, military bases and federal workplaces, “‘[w]here the government is acting as a proprietor, managing its internal operations,’” Sons of Confed-erate Veterans, 135 S. Ct. at 2251 (quoting Krishna Conscious-ness, 505 U.S. at 678-79).


g.
In forum analysis, the government’s power to impose speech restrictions depends on how the affected property is categorized; the level of judicial scrutiny hinges on whether the property is deemed a traditional, designated, limited, or nonpublic forum.  Krishna Consciousness, 505 U.S. at 678-79.



h.
Traditional public forums may be regulated only by content-neutral time, place, and manner restrictions. To survive judicial review, such restrictions must satisfy intermediate scrutiny—they must be “‘justified without reference to the content of the regulated speech,’” must be “‘narrowly tailored to serve a significant government interest,’” and must “‘leave open ample alternative channels for communicati[ng] the information.’” Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989) (quoting Clark v. Community for Creative Non-Violence, 468 U.S. 288, 293 (1984)).



i.
Governmental restrictions on the content of speech in a traditional public forum are presumptively unconstitutional; they are governed by strict scrutiny and will be struck down unless shown to be “necessary, and narrowly drawn, to serve a compelling state interest.” Capitol Square Review & Advisory Board v. Pinette, 515 U.S. 753, 761 (1995).



j.
These same standards govern the second category—restric-tions on speech in designated public forums. Christian Legal Society, 130 S. Ct. at 2984 n.11. Content-based restrictions here are subject to strict scrutiny, while content-neutral regulations are governed by the three-prong intermediate scrutiny test outlined above. Id.



k.
The rules are different for the third category—restrictions on speech in limited public forums. The three-prong intermediate scrutiny test does NOT apply here; instead, a reasonableness test prevails, and only viewpoint discrimination is forbidden. Christian Legal Society, 130 S. Ct. at 2984 n.11. Though the government is free to restrict access to a limited range of speakers or a limited range of topics, its restrictions must be applied evenhandedly to all similarly situated parties. Rosenberger, 515 U.S. at 829-30.


l.
In the fourth and final category—nonpublic forums—the same deferential standard prevails. So long as the government does not engage in forbidden viewpoint discrimination, its regulation of speech in a nonpublic forum will be analyzed under a reasonableness test. Perry, 460 U.S. at 46. In a non-public forum, it is permissible for the government to prohibit all protest activities. Thus, the First Amendment afforded no defense to anti-war protesters who occupied a nonpublic forum (a corridor in a federal office building) to read aloud the names of fallen soldiers. United States v. Sroka, 307 F. Supp. 400 (E.D. Wis. 1969).


m.
Since the level of judicial scrutiny varies so widely from category to category, many public forum cases feature a battle over how to categorize the property in question. The resulting case law offers guidance on how to differentiate the four categories.


n.
Traditional public forums are so narrowly defined by the Supreme Court that we may safely confine them to public parks, squares, streets, and sidewalks. They “are places which ‘by long tradition or by government fiat have been devoted to assembly and debate’”—places whose “principal purpose...is the free exchange of ideas.” Cornelius, 473 U.S. at 802 (quoting Perry, 460 U.S. at 45) & 800. Under this narrow conception, traditional public forum status has eluded such heavily frequented public spaces as airport terminals, state fair-grounds, post office sidewalks, public housing complexes, and Chicago’s municipally-owned pier.


o.
In determining whether public property is a designated or limited public forum—and therefore not a nonpublic forum—the most important factor is whether the government took affirmative steps to dedicate the property to expressive purposes. The government does not create such a forum “by inaction,” or by allowing the public “freely to visit,” or by “permitting limited discourse” there; instead, such a forum is created only where the government “intentionally opens a nontraditional forum for public discourse.” Krishna Conscious-ness, 505 U.S. at 680 (internal quotations and citations omitted). Absent these intentional, affirmative steps by the government, the property in question will be deemed a nonpublic forum.


p.
This factor—examining the government’s “policy and practice” toward the property—was decisive in Widmar v. Vincent, 454 U.S. 263 (1981), Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546 (1975), Lehman v. City of Shaker Heights, 418 U.S. 298 (1974), and Perry Education Association v. Perry Local Educators’ Association, 460 U.S. 37 (1983). In Conrad and Widmar, respectively, the Supreme Court deemed a municipal auditorium to be a designated public forum, and a university meeting center to be a limited public forum, because in each case the government affirmatively dedicated the facilities to expressive uses. Perry and Lehman, by contrast, featured well-established policies disfavoring, respectively, access to a school district’s internal mail system and access to advertising spaces on city transit vehicles. The Court deemed each, accordingly, a nonpublic forum.


q.
Another factor to distinguish nonpublic forums from designated/limited public forums is whether the property is by nature compatible with expressive activity. As the Court stressed in Cornelius, “We will not...infer that the government intended to create a public forum when the nature of the property is inconsistent with expressive activity.” 473 U.S. at 803. This factor proved pivotal in Krishna Consciousness, Cornelius, Greer v. Spock, 424 U.S. 828 (1976), and Adderly v. Florida, 385 U.S. 39 (1966), where the Supreme Court held to be nonpublic forums, respectively, an airport terminal, a federal workplace charity drive, a military base, and jailhouse grounds. Each of these cases turned on the Court’s declared “reluctan[ce]” to recognize a designated/limited public forum “where the principal function of the property would be disrupted by expressive activity.” Cornelius, 473 U.S. at 804.


r.
Finally, there is an important point to remember about designated and limited public forums. After opening such a forum, there is no requirement that the government keep it open indefinitely. Perry, 460 U.S. at 45-46 & n.7. But there is very little case law governing the closure of a designated or limited public forum. It appears that the government may close such a forum whenever it wants to, with no offense to the First Amendment, and its motive for closing the forum is irrelevant. Sons of Confederate Veterans v. City of Lexington, 722 F.3d 224, 231-32 (4th Cir. 2013). When a designated or limited public forum is closed, it reverts back to the status of a nonpublic forum. Id. at 231.


s.
Injunctive Restrictions on Public Forum Access and Expression




(1)
Injunctions that impose content-neutral time, place, or manner restrictions are subject to a heightened form of intermediate scrutiny—under a test that is slightly more stringent than that for legislation.




(2)
Observing that “[i]njunctions...carry greater risks of censorship and discriminatory application than do general ordinances,” the Supreme Court held in 1994 that speech-restrictive injunctions should be subjected by appellate courts to more “stringent” First Amendment scrutiny than comparable legislation—that, “when evaluating a content-neutral injunction, we think that our standard time, place, and manner analysis is not sufficiently rigorous.” Madsen v. Women’s Health Center, Inc., 512 U.S. 735, 764-65 (1994) (emphasis added).




(3)
Announcing a new standard of review for content-neutral injunctions, the Court held that, rather than inquiring whether the order is narrowly tailored to serve a significant governmental interest, “[w]e must ask instead whether the challenged provisions of the injunction burden no more speech than necessary to serve a significant government interest.” Id. at 765 (emphasis added).


3.
The Government Speech Doctrine


a.
In recent years, the Supreme Court has issued four important cases that discuss the “government speech” doctrine:




(1)
Pleasant Grove City v. Summum, 129 S. Ct. 1125 (2009);




(2)
Walker v. Texas Division, Sons of Confederate Veterans, 135 S. Ct. 2239 (2015);




(3)
Matal v. Tam, 137 S. Ct. 1744 (2017); and




(4)
Shurtleff v. City of Boston, 142 S. Ct. 1583 (2022).



b.
The government speech doctrine applies to situations in which the government is acting not as a speech regulator but as a speaker itself, communicating information and ideas to the public.



c.
When the government speech doctrine is applicable, the government is NOT restrained by the Free Speech Clause.



d.
Pleasant Grove City v. Summum, 129 S. Ct. 1125 (2009)




(1)
In Summum, Justice Alito framed the issue as follows: “This case presents the question whether the Free Speech Clause of the First Amendment entitles a private group to insist that a municipality permit it to place a permanent monument in a city park in which other donated monuments were previously erected. The Court of Appeals held that the municipality was required to accept the monument because a public park is a traditional public forum.” Id. at 1129.




(2)
Reversing, the Supreme Court concluded that “although a park is a traditional public forum for speeches and other transitory expressive acts, the display of a permanent monument in a public park is not a form of expression to which forum analysis applies. Instead, the placement of a permanent monument in a public park is best viewed as a form of government speech and is therefore not subject to scrutiny under the Free Speech Clause.” Id. at 1129.




(3)
But the government’s decision is not wholly free from constitutional restraint. Summum holds that govern-ment speech must comport with the Establishment Clause. Id. at 1131-32.




(4)
Writing for a unanimous Court, Justice Alito observed: “Governments have long used monuments to speak to the public....When a government entity arranges for the construction of a monument, it does so because it wishes to convey some thought or instill some feeling in those who see the structure.” Id. at 1132-33.




(5)
When a monument “is commissioned and financed by a government body for placement on public land,” it is incontestable that the installation of that monument “constitutes government speech.” Id. at 1133. “Just as government-commissioned and government-financed monuments speak for the government, so do privately financed and donated monuments that the government accepts and displays to the public on government land.” Id. at 1133.




(6)
When it comes to privately funded or donated monuments, governmental entities are selective, id. at 1133; they exercise considerable care in choosing such monuments because the public parks they adorn “play an important role in defining the identity that a city projects to its residents and to the outside world,” id. at 1133-34.




(7)
Accordingly, the monuments they select “are meant to convey and have the effect of conveying a government message, and they thus constitute government speech.” Id. at 1134.


e.
Walker v. Texas Division, Sons of Confederate Veterans, 135 S. Ct. 2239 (2015)




(1)
The Sons of Confederate Veterans complained that its First Amendment rights were violated when the Texas Department of Motor Vehicles Board rejected its application for a specialty license plate featuring the Confederate battle flag.




(2)
Rejecting the plaintiff’s claim, the Supreme Court (voting 5-4) held that Texas specialty license plate designs are government speech, so that the Speech Clause does not apply to plaintiff’s application. Accordingly, Texas was not required to be viewpoint neutral in approving and rejecting design proposals.




(3)
The Court’s resort to the government speech doctrine is questionable on a record revealing more than 350 highly individualized specialty plates, many of them celebrating people and institutions with no connection to Texas (e.g., the University of Alabama’s Crimson Tide football team).




(4)
Writing for the four dissenters, Justice Alito mocked the notion that the State of Texas was “speaking” through its specialty license plates. He singled out the “I’d Rather Be Golfing” plate and wondered whether that sentiment reflected the official policy of the State. 135 S. Ct. at 2255 (Alito, J., dissenting).


f.
Matal v. Tam, 137 S. Ct. 1744 (2017), is not really a government speech case; it’s a viewpoint discrimination case. But it did slam the door on expanding the government speech doctrine to encompass federal trademark registration. So Matal is signifi-cant for establishing some LIMITS on the government speech doctrine.




(1)
In Matal, an Asian-American rock band sought trademark registration for its name, “The Slants,” but the federal Trademark Office refused, responding that “slants” is a derogatory term for persons of Asian descent (as if the band members didn’t know that). By choosing that slur as the name for their group, the band members sought to “reclaim” it and thereby combat its denigrating force, id. at 1754, so they challenged the decision of the Trademark Office.




(2)
The Supreme Court ruled in their favor, striking down the disparagement clause of the Lanham Act—which banned registering trademarks that “disparage” any “person[], living or dead”—as facially invalid viewpoint discrimination under the Speech Clause of the First Amendment. Id. at 1763.




(3)
GOVERNMENT SPEECH: The Trademark Office tried to defeat the rock band’s challenge by invoking the government speech doctrine and arguing as follows: Federal trademarks are government speech—so the First Amendment DOES NOT RESTRAIN the Trademark Office when it grants or withholds a trademark. Since the First Amendment does not apply, viewpoint discrimination is allowed—and the Trademark Office is free to ban “disparag[ing]” trademarks like “The Slants.”




(a)
The Supreme Court rejected this argument. Id. at 1757-60.





(b)
Writing for the Court, Justice Alito cautioned against any broad expansion of the government speech doctrine: “[W]hile the government-speech doctrine is important—indeed, essential—it is a doctrine that is susceptible to dangerous misuse. If private speech could be passed off as govern-ment speech by simply affixing a government seal of approval, government could silence or muffle the expression of disfavored viewpoints. For this reason, we must exercise great caution before extending our government-speech precedents.” Id. at 1758.





(c)
Given the nature and procedure of trademark registration, says Alito, a trademark bears none of the characteristics of government speech: “The Federal Government does not dream up these marks, and it does not edit marks submitted for registration. [A]n examiner does not inquire whether any viewpoint conveyed by a mark is consistent with Government policy or whether any such viewpoint is consistent with that expressed by other marks already on the principal register....Moreover, once a mark is registered, the [Trademark Office] is not authorized to remove it from the register unless a party moves for cancellation, the registration expires, or the Federal Trade Commission initiates proceedings.” Id. at 1758. Under these circumstances, the govern-ment looks like it’s processing applications from other speakers, not speaking itself.





(d)
Then Alito has some fun with the idea that the government is speaking here: “[I]f trademarks represent government speech, what does the Government have in mind when it advises Americans to ‘make.believe’ (Sony), ‘Think differ-ent’ (Apple), ‘Just do it’ (Nike), or ‘Have it your way’ (Burger King)? Was the Government warning about a coming disaster when it registered the mark ‘EndTime Ministries’?” Id. at 1759.





(e)
Justice Alito had a similar splurge of fun in Walker v. Texas Division, Sons of Confederate Veterans, 135 S. Ct. 2239 (2015) when he mocked the idea that Texas specialty license plates were government speech. But in Walker, he was writing in DISSENT—and that raises the question whether Matal and Walker can be reconciled.





(f)
In his Matal majority opinion (137 S. Ct. at 1760), Alito TRIES to distinguish Walker, but his effort is unpersuasive. In both cases—whether we are talking about trademarks or specialty license plates—it strains credulity to suggest that the government is speaking.





(g)
In the end, it looks like Walker was wrongly decided. But going forward, Matal will likely act as a check on efforts to stretch the government speech doctrine.



g.
Shurtleff v. City of Boston, 142 S. Ct. 1583 (2022).




(1)
Like Matal, Shurtleff is NOT a government speech case—but the lower courts in Shurtleff MISIDENTIFIED it as a government speech case. In Shurtleff, the Supreme Court offers extended guidance on how to identify a true government speech case.




(2)
OUTCOME: In Shurtleff, the Supreme Court struck down a program that afforded broad expressive access to Boston City Hall flagpoles—permitting flag-raising events by private groups that featured flags of many different countries and causes—where the City imposed a flat ban on religious flags.




(3)
FACTS:





(a)
The City of Boston owns and manages three flagpoles that are situated directly in front of City Hall in an area known as City Hall Plaza.





(b)
Ordinarily, the City raises the United States flag on one flagpole, the Commonwealth of Massachu-setts flag on the second flagpole, and the City of Boston flag on the third flagpole.





(c)
But the City does not always use the third flagpole to fly its own flag. Upon request and after approval, the City allows private parties to stage a “flag-raising event” with a flag of their own choosing.





(d)
Over a 12-year span, the City approved hundreds of flag-raising events utilizing its third flagpole. These events highlighted ethnic and cultural celebrations (featuring the flags of many different foreign countries), commemorated historic events (featuring, for example, a Juneteenth flag), and celebrated certain causes (featuring, for example, a gay pride flag).





(e)
But when a Christian organization sought to fly a Christian flag, the City refused.





(f)
Before rejecting that request, the City had never previously denied a flag-raising application. It had approved 284 consecutive requests.




(4)
VIEWPOINT DISCRIMINATION: All nine Justices agreed that Boston’s refusal to fly the Christian flag was an act of viewpoint discrimination that violated the First Amendment. In this sense, Shurtleff was an easy case, confirming a long line of decisions—e.g., Rosenberger v. Rector & Visitors of the University of Virginia, 515 U.S. 819 (1995)—in which the Court has stressed that viewpoint discrimination includes discrimination against religious viewpoints.




(5)
GOVERNMENT SPEECH ANALYSIS: But the Justices disagreed on how to identify a true case of government speech. Here Justice Alito departed from Justice Breyer’s majority opinion. Rejecting Breyer’s approach, Alito (joined by Gorsuch and Thomas) writes a separate opinion concurring in the judgment. I believe that Justice Alito gets it exactly right—and I recommend that you follow his approach when trying to determine whether a fact pattern presents a government speech issue.





(a)
Here is Alito’s key point: IN A GOVERNMENT SPEECH CASE, THE ESSENTIAL QUESTION IS WHETHER THE GOVERNMENT IS SPEAKING INSTEAD OF REGULATING PRIVATE EXPRES-SION. Any test that strays from this focus is a distraction and a disservice.





(b)
And this is the problem with Breyer’s majority opinion. Breyer makes a serious analytical mistake by erecting a three-factor test derived from observations that were peculiar to the facts in Summum. These factors DEVIATE from a focus on whether the government is speaking.





(c)
In Shurtleff, all nine Justices agreed that Boston’s flag-raising program did NOT entail government speech. So why did the lower courts MISIDENTIFY Shurtleff as a government speech case? The lower courts got it wrong because they employed the same three-factor test endorsed by Justice Breyer. Rather than focusing on whether the government was SPEAKING, they focused on the general history of flags and the close proximity of the flagpoles to Boston’s City Hall.





(d)
Applying the three-factor test adopted by the majority, Breyer concludes that Shurtleff was a close call. 142 S. Ct. at 1590. But Shurtleff was not a close call. None of the facts suggested that the City of Boston was SPEAKING through its flag-raising program. The City rubber-stamped 284 consec-utive applications, approving flags of every description; it balked at the Christian flag only out of fear that it might be accused of violating the Establishment Clause. Nowhere in these facts do we see the government communicating its own message, or expressing its own identity, or speaking with its own voice. In short, the City was NOT engaged in government speech. This was not a close call. And any test that makes it look like a close call is badly flawed.





(e)
Here is the three-factor test advanced by Justice Breyer in his majority opinion. To determine whether it is confronted with government speech, a court must consider: “the history of the expression at issue; the public’s likely perception as to who (the government or a private person) is speaking; and the extent to which the government has actively shaped or controlled the expression.” Id. at 1589-90.





(f)
Here is Alito’s approach: “[G]overnment speech occurs if—but only if—a government purposefully expresses a message of its own through persons authorized to speak on its behalf, and[,] in doing so, does not rely on a means that abridges private speech.” Id. at 1598 (Alito, J., concurring in the judgment).





(g)
Critiquing the “triad” of factors advanced by Breyer, Justice Alito writes: “[T]reating those factors as a test obscures the real question in government-speech cases: whether the govern-ment is speaking instead of regulating private expression.” Id. at 1595 (Alito, J., concurring in the judgment) (emphasis in original).





(h)
Particularly problematic is the factor that relies on PUBLIC PERCEPTION of who is speaking rather than a direct inquiry into who is ACTUALLY speaking: “Unless the public is assumed to be omniscient, public perception cannot be relevant to whether the government is speaking, [rather than] merely appearing to speak.” Id. at 1597 (Alito, J., concurring in the judgment) (emphasis in original).





(i)
For Bar Exam purposes, you’ll need to be cognizant of the three-factor test. But, as a practical matter, you should employ Alito’s approach to government speech analysis. By focusing directly and exclusively on whether the government is speaking, you’ll be much more likely to reach the correct result.


4.
Restricted Environments:  the Military, Prisons, and Schools



a.
In each of these restricted environments, the “inmates” are afforded far less speech protection than their counterparts in the outside world.



b.
The Military:




(1)
Recognizing profoundly limited speech protections within the context of military service, the Court in Parker v. Levy, 417 U.S. 733 (1974) upheld the court martial conviction of an army captain who urged black enlisted men to refuse to fight in Vietnam.




(2)
Since “‘[a]n army is not a deliberative body,’” id. at 743-44 (quoting In re Grimley, 137 U.S. 147, 153 (1890)), and since obedience to lawful commands is essential to the effective functioning of military units, id. at 758, the type of disobedience urged here by the defendant finds no First Amendment protection.




(3)
Citing a commander’s need to maintain morale, discipline, and readiness, the Court in Brown v. Glines, 444 U.S. 348, 356 (1980) went far beyond Parker, upholding a regulation that required service members to obtain advance permission from their commander before circulating any petition on an Air Force base.




(4)
Dissenting in Glines, Justice Brennan asserted: “[This] Court abdicates its responsibility to safeguard free expression when it reflexively bows before the shibboleth of military necessity.” 444 U.S. at 370 (Bren-nan, J., dissenting).



c.
Prisons:


(1)
The speech rights of prisoners are sharply curtailed. When analyzing prisoner speech claims, the Supreme Court employs a deferential standard, displaying considerable reluctance to second-guess the decisions of prison administrators. Over the past several decades, the Court has shown scant willingness to depart from this approach.



(2)
In Jones v. North Carolina Prisoners’ Union, 433 U.S. 119 (1977), the Court upheld direct restrictions on efforts by prison inmates to form and operate a union—including a ban on soliciting other inmates to join the union, meetings among union members, and bulk mailings concerning the union from outside sources.




(3)
Delivering the opinion of the Court, Justice Rehnquist established an extremely deferential standard for gauging restrictions on inmate speech.




(4)
Recognizing “the wide-ranging deference to be accorded the decisions of prison administrators,” id. at 126, Rehnquist asserted that “‘in the absence of substantial evidence in the record to indicate that the officials have exaggerated their response to [security] considerations, courts should ordinarily defer to their expert judgment in such matters,’” id. at 128 (quoting Pell v. Procunier, 417 U.S. 817, 827 (1974)).




(5)
Justice Marshall, in dissent, contended that the Court was effectively applying a test that only inquired whether prison officials had exercised their judgment in a rational manner. Id. at 141 (Marshall, J., dissenting). In no other context, Marshall asserted, is the Court this deferential. Id.




(6)
Ten years later, in Turner v. Safley, 482 U.S. 78 (1987), the Court upheld broad restrictions on inmate-to-inmate correspondence—and, in the process, reaffirmed its commitment to a deferential standard in prisoner speech cases.




(7)
Announcing a test that prevails to this day, Justice O’Connor held that “when a prison regulation impinges on inmates’ constitutional rights, the regulation is valid if it is reasonably related to legitimate penological interests.” Id. at 89.




(8)
Justice O’Connor’s opinion in Turner identified four factors to consider when applying this standard (id. at 89-91):





(a)
whether there exists a valid, rational connection between the regulation and the governmental interest put forward to justify it;





(b)
whether inmates are left with alternative means of exercising the right that the regulation restricts;





(c)
whether accommodating the asserted right would have a significant ripple effect on fellow inmates or prison staff; and





(d)
whether there is a ready alternative to the regulation that fully accommodates the asserted right at a de minimis cost to valid penological interests.




(9)
As applied by the federal courts, the first of these factors appears to be “most important.” Nasir v. Morgan, 350 F.3d 366, 372 (3d Cir. 2003). So long as the government can justify its regulation as promoting a legitimate interest in prisoner rehabilitation or prison security—reducing the likelihood, for example, of riots, escape attempts, suicide, physical violence, or sexual harassment—it will be upheld “unless ‘the logical connection between the regulation and the asserted goal is so remote as to render the policy arbitrary or irrational.’” Nasir, 350 F.3d at 372 (quoting Turner, 482 U.S. at 89-90).



(10)
In recent years, the Supreme Court has maintained its commitment to the deferential Turner test when deciding prisoner speech cases. In Shaw v. Murphy, 532 U.S. 223, 231-32 (2001), the Court held that restrictions on prisoner-to-prisoner correspondence should be analyzed under the Turner standard even where they inhibit a prisoner’s ability to provide legal assistance to a fellow inmate.



(11)
Applying the Turner test, federal courts have rejected a wide variety of Speech Clause challenges directed at prison regulations. They have sustained, for example, restrictions on: prisoner access to typewriters and word processors (Roberts v. Cohn, 63 F. Supp. 2d 921 (N.D. Ind. 1999), aff’d mem., 215 F.3d 1330 (7th Cir. 1999) (regulation barred prisoners from having typewriters or word processors in their cells)); prisoner access to telephones (Arney v. Simmons, 26 F. Supp. 2d 1288 (D. Kan. 1998) (regulation banned three-way conference calls and calls to government officials, but afforded regular access to a short roster of individuals, including family members and the prisoner’s attorney)); and prisoner access to subscription magazines and newspapers (Mauro v. Arpaio, 188 F.3d 1054 (9th Cir. 1999) (en banc) (upholding total ban on all material containing frontal nudity); but see Spellman v. Hopper, 95 F. Supp. 2d 1267 (M.D. Ala. 1999) (prison’s absolute ban on all subscription magazines and newspapers, even if directed solely at inmates held in administrative segregation, flunked the deferential Turner test)).



(12)
In the realm of prisoner speech claims, there are only two situations in which the courts depart from Turner and apply heightened scrutiny: (1) when the government censors outgoing prisoner mail; and (2) when the government interferes with a prisoner’s “legal” mail (i.e., correspondence between a prisoner and his attorney).



(13)
When it comes to a prisoner’s non-legal mail, the courts draw a distinction between incoming mail and outgoing mail. Since the prison’s internal security can be seriously compromised by objects or communications entering the prison from the outside world, the deferential Turner test governs all restrictions on incoming mail. Thornburgh v. Abbott, 490 U.S. 401, 413 (1989) (incoming publications); Nasir v. Morgan, 350 F.3d 366, 371 (3d Cir. 2003) (incoming correspondence); Weiler v. Purkett, 137 F.3d 1047, 1050 (8th Cir. 1998) (en banc) (incoming packages). But the same elevated security concerns do not exist for a prisoner’s outgoing mail. Thornburgh, 490 U.S. at 413. Accordingly, when the government censors a prisoner’s outgoing correspondence, the Turner test is not the appropriate standard. Id. Instead, the proper test is a form of heightened scrutiny (derived from Procunier v. Martinez, 416 U.S. 396, 413 (1974)) known as the Martinez test. Nasir, 350 F.3d at 374 (applying the Martinez test to the censorship of outgoing prisoner correspondence); see Thornburgh, 490 U.S. at 413-14 (holding that the Martinez test is “limited to regulations concerning outgoing correspondence”). Under the Martinez test: (1) the regulation must further an important or substantial government interest unrelated to the suppression of expression; and (2) the regulation must be no greater than necessary for the protection of that interest. Martinez, 416 U.S. at 413.



(14)
Does the heightened scrutiny of the Martinez test apply to all restrictions on outgoing prisoner correspondence? Apparently not. Though we do not have a definitive answer from the Supreme Court, it appears that Martinez applies only to governmental censorship of outgoing prisoner correspondence. The deferential Turner test should be used to analyze all other regulations that affect outgoing prisoner mail. Altizer v. Deeds, 191 F.3d 540, 548 (4th Cir. 1999) (holding that Turner, not Martinez, governs the routine opening and inspection of outgoing prisoner correspondence—Turner applies so long as prison authorities merely open, read, reseal, and mail such correspondence; Martinez is triggered only when prison authorities block, withhold, or otherwise censor such correspon-dence); Duamutef v. Hollins, 297 F.3d 108, 113 (2d Cir. 2002) (applying Turner to prison’s imposition of a temporary, 30-day “mail watch” in which all of the plaintiff inmate’s non-privileged correspondence, both incoming and outgoing, was opened and reviewed).



(15)
Turning from non-legal to legal mail, we arrive at the second situation in which heightened scrutiny is applied to the speech claims of prisoners. Federal courts have expressed “heightened concern” for protecting the privacy and unimpeded flow of all correspondence between a prisoner and his attorney. Sallier v. Brooks, 343 F.3d 868, 874 (6th Cir. 2003); Davis v. Goord, 320 F.3d 346, 351 (2d Cir. 2003); Evans v. Vare, 402 F. Supp. 2d 1188, 1193 (D. Nev. 2005). Prisons must take special precautions when handling all attorney-client communications, so long as the envelope containing them is clearly marked with an appropriate designation (e.g., “legal materials” or “privileged and confidential”). Prisoners have a well-established First Amendment right to be present whenever prison officials open their legal mail—and the officials may open it only to check for contraband, not to read it. Davis, 320 F.3d at 351; Sallier, 343 F.3d at 874; Evans, 402 F. Supp. 2d at 1194. Any effort by prison officials to read, withhold, restrict, or censor a prisoner’s legal mail must be subjected to heightened scrutiny. Such interference will be upheld only if it “further[s] one or more of the substantial governmental interests in security, order, and rehabilitation, and must be no greater than is necessary for the protection of the particular governmental interest involved.” Evans, 402 F. Supp. 2d at 1195-96.


d.
Schools:




(1)
Students in public secondary schools do not enjoy the same highly-protected speech rights as do their adult counterparts in the outside world.



(2)
Protection for student speech varies depending upon the setting in which the student expressed herself. The most important distinction is between ON-CAMPUS and OFF-CAMPUS expression. First, I will cover the cases dealing with ON-CAMPUS speech. After that, I will cover the Court’s approach to OFF-CAMPUS expression.



(3)
ON-CAMPUS SPEECH: Regarding student speech that takes place ON CAMPUS, First Amendment protection will vary depending upon which of the following four categories it falls into:




(a)
Individual Political Expression: This is the type of student speech that receives the greatest protection. It may be censored or punished by school authorities only if it “materially and sub-stantially disrupt[s]” the work and discipline of the school. Tinker v. Des Moines School District, 393 U.S. 503, 509 (1969) (holding that school officials violated the First Amendment rights of students by banning them from wearing, and then suspending them for wearing, black armbands as a symbol of opposition to the Vietnam War). Note: This substantial disruption test is the most speech-protective test in the realm of student expression—and it DOES NOT APPLY in any of the other categories of on-campus student speech. Tinker has been extended by lower courts to other forms of individual student expression, including artistic expression. And in 2021, the Supreme Court extended Tinker to the realm of OFF-campus Internet communications. Mahanoy Area School District v. B.L., 141 S. Ct. 2038, 2047-48 (2021). (I discuss Mahanoy below, in the section on OFF-campus expression by students.)




(b)
Lewd or Vulgar Speech: Student speech that is lewd or vulgar may be readily censored or punished by school authorities. Bethel School District No. 403 v. Fraser, 478 U.S. 675 (1968) (upholding disciplinary action in which a student was punished for delivering a sophomoric, sexually suggestive speech at a high school assembly). The speech, made in support of a candidate for student government, contained an elaborate sexual metaphor: “Jeff Kuhlman is a man who takes his point and pounds it in....He doesn’t attack things in spurts. He drives hard, pushing and pushing until finally—he succeeds.”  478 U.S. at 687. 




(c)
Speech Advocating or Celebrating Illegal Drug Use: Student speech that advocates or celebrates illegal drug use may be readily censored or punished by school authorities. Morse v. Frederick, 551 U.S. 393 (2007) (upholding suspension of student who unfurled a 14-foot-long banner—bearing the phrase “BONG HiTS 4 JESUS”—while standing in front of his school with classmates and administrators as the televised procession of the Olympic Torch Relay passed before them). Rejecting the argument that this banner was a form of political speech protected by Tinker, the Supreme Court held that “a principal may, consistent with the First Amendment, restrict student speech at a school event, when that speech is reasonably viewed as promoting illegal drug use.” 551 U.S. at 403.




(d)
School-Sponsored Speech: Efforts by school offi-cials to edit, restrict, or censor student speech that appears in an official school publication, performance, or presentation (i.e., student speech that bears the school’s apparent stamp of approval), will be analyzed by courts under a form of rational basis review—the speech restriction will be upheld if it is “reasonably related to legitimate pedagogical concerns.” Hazelwood School District v. Kuhlmeier, 484 U.S. 260, 272-73 (1988) (upholding a high school principal’s decision to remove two articles from the student newspaper—a story describing three students’ experiences with pregnancy, and a story dis-cussing the impact of divorce on students at the school).



(4)
The Bethel decision is limited to lewd and vulgar speech—its deferential treatment of school censorship does NOT extend to speech that is deemed “offensive” by administrators. Morse v. Frederick, 127 S. Ct. 2618, 2629 (2007). This holding repudiates a longstanding trend in the lower federal courts.



(5)
Flatly rejecting the arguments of the Bush Admini-stration, and repudiating yet another trend in the lower federal courts, Morse v. Frederick refused to hold that the First Amendment permits public school officials to censor any student speech that purportedly interferes with a school’s “educational mission.” 127 S. Ct. at 2637 (Alito and Kennedy, JJ., concurring).



(6)
OFF-CAMPUS SPEECH: Mahanoy Area School District v. B.L., 141 S. Ct. 2038 (2021). Rejected by the varsity cheerleading squad and rebuffed by a private softball team, a high school freshman (“B.L.”) expressed her frustration on Snapchat: “Fuck school fuck softball fuck cheer fuck everything.” Id. at 2043. These words were accompanied by a photo of B.L. with her middle finger raised. B.L. posted this communication on a weekend, off campus; the posting was viewable only for the next 24 hours and only by her Snapchat “friends.” But screen shots of the posting found their way to school officials, who punished B.L. with a year-long suspension from the junior varsity cheerleading squad. The Supreme Court ruled that this punishment violated the First Amendment, concluding that the facts fell far short of satisfying Tinker’s substantial disruption test. Id. at 2048. Though the Court did not hand down a definitive rule for off-campus speech cases, and though the Court recognized that school officials might have a legitimate regulatory interest over some types of off-campus speech (e.g., bullying or threats of violence directed at students or teachers), the Court stressed that there is a strong presumption AGAINST the constitutionality of any effort by school officials to punish students for their off-campus expression.

5.
Speech Rights of Public Employees



a.
The Supreme Court has created special rules governing the speech rights of public employees.



b.
These rules essentially balance a government employer’s interest in promoting workplace efficiency against the employee’s interest in commenting freely on matters of public concern.



c.
When an employee criticizes her government employer, the difficulty in these cases is to determine whether her words are protected political speech or an unprotected act of insubordination.



d.
This dichotomy is exemplified in two Supreme Court cases:




(1)
Pickering v. Board of Education, 391 U.S. 563 (1968); and




(2)
Connick v. Myers, 461 U.S. 138 (1983).



e.
In Pickering, a public schoolteacher had been fired for a letter he’d published in a local newspaper criticizing the school board’s spending of tax revenues and questioning its purported need for new revenues.



f.
In Connick, an assistant district attorney had been fired for circulating a workplace questionnaire inquiring whether her colleagues felt pressured to work in political campaigns in order to keep their jobs.



g.
The Court sided with the schoolteacher in Pickering, holding that school tax levies are matters of legitimate public concern and that teachers should “be able to speak out freely on such questions without fear of retaliatory dismissal.” 391 U.S. at 571-72.



h.
But in Connick, the Court sided with the employer, who described the questionnaire as an act of insubordination that prompted a “mini-insurrection” in the workplace. 461 U.S. at 151.




(1)
The Court concluded that the questionnaire “touched upon matters of public concern in only the most limited sense,” and was therefore worthy of only minimal First Amendment protection.  Id. at 154.




(2)
Thus, the balance of interests favored the employer, who was not required to “tolerate action which he reasonably believed would disrupt the office, undermine his authority, and destroy close working relationships.” Id. at 154.



i.
Connick shows that speech by a public employee will be afforded ever greater weight in this balancing analysis the more it ascends from a personal workplace grievance to pure political expression.



j.
Thus, in Rankin v. McPherson, 483 U.S. 378 (1987), the Court sided with a clerical worker in a county constable’s office who had been fired for expressing her contempt for the policies of President Reagan.




(1)
Apprised of the assassination attempt on Reagan, the plaintiff cited his cutbacks on welfare, food stamps, and Medicaid, and declared: “[I]f they go for him again, I hope they get him.” Id. at 381.




(2)
This statement, held the Court, was plainly a form of political expression, since it was uttered in the context of a conversation criticizing Reagan’s policies. Id. at 386.




(3)
And the “inappropriate or controversial character” of the statement was “irrelevant” to whether it dealt with a matter of public concern. Id. at 387.




(4)
Applying its balancing test to these facts, the Court concluded that the speech rights of the employee trumped the employer’s interests, since there was no proof that her statement, uttered in a private conversation, either discredited the office or interfered with its efficient operation. Id. at 389.



k.
This line of cases will protect the public employee only if she was speaking as a CITIZEN and not in her official capacity as a government worker. Garcetti v. Ceballos, 461 U.S. 138 (2006). Thus, if you get a fact pattern in which a public employee is being punished by her government employer for something she said or wrote, look carefully at the context in which she made the statement and ask yourself: “When the employee made that statement, was she acting pursuant to her official duties or was she speaking as a citizen?” Only in the latter situation does the First Amendment apply.



(1)
Lane v. Franks: Cutting Back on the Apparent Sweep of Garcetti.





In Lane v. Franks, 134 S. Ct. 2369, 2379 (2014), the Supreme Court provided an important clarification and limitation on the holding in Garcetti:

“[T]he mere fact that a citizen’s speech concerns information acquired by virtue of his public employment does not transform that speech into employee—rather than citizen—speech. The critical question under Garcetti is whether the speech at issue is itself ordinarily within the scope of an employee’s duties, not whether it merely concerns those duties.”





In Lane, a public employee at a community college was fired by the college president after testifying truthfully in court about fraudulent conduct by a former colleague at the college. The Supreme Court ruled that Garcetti did not bar the employee’s speech retaliation claim, holding that the First Amendment protects a public employee who provides truthful sworn testimony, compelled by subpoena, outside the scope of his ordinary job duties. It was undisputed that plaintiff’s ordinary job duties did not include testifying in court proceedings.




(2)
Does Garcetti Leave Whistleblowers Unprotected? 





A “whistleblower” is a public employee who discovers corruption inside her government workplace and is fired or punished after speaking out about it. When Garcetti was decided in 2006, many lower courts viewed its holding as effectively barring speech retaliation suits by whistleblowers—because whistleblowers are able to discover government corruption only because their official duties place them inside a government work-place. But Lane v. Franks (2014) corrected this mis-perception, stressing that speech does not lose its protection simply because it “concerns,” or is “acquired by virtue of,” the whistleblower’s public employment. 134 S. Ct. at 2379. Lane suggests that courts must be extremely careful in assessing whether a public employee has spoken pursuant to her official duties when her statement concerns allegations of public corruption. This is because (id. at 2380):

“It would be antithetical to our juris-prudence to conclude that the very kind of speech necessary to prosecute corruption by public officials—speech by public employ-ees regarding information learned through their employment—may never form the basis for a First Amendment retaliation claim. Such a rule would place public em-ployees who witness corruption in an im-possible position, torn between the obliga-tion to testify truthfully and the desire to avoid retaliation and keep their jobs.”



l.
Where the government retaliates against protected expression by a public employee, the employee will have standing to sue even if the government was factually mistaken about the content of her expression. Heffernan v. City of Paterson, 136 S. Ct. 1412 (2016).


m.
SUMMING UP THE ANALYSIS TO PERFORM IN PUBLIC EMPLOYEE SPEECH CASES: Under the First Amendment, a public employer may not retaliate against a public employee for engaging in protected speech. Under the Connick-Pickering test, a public employee can establish that her speech is consti-tutionally protected only if she can satisfy three elements...



(1)
When the employee spoke, she engaged in protected citizen speech, not in unprotected job-duty speech; and




(2)
the employee spoke on a matter of public concern.




(3)
If the first two elements are satisfied, then the court conducts a balancing test, inquiring whether the interest of the employee as a citizen in commenting upon matters of public concern outweighs the interest of the government as an employer in promoting the efficiency of the public services it performs through its employees.

 


When applying Prong #1 of this test, remember the holding in Garcetti: “[W]hen public employees make statements pursuant to their official duties, the employees are not speaking as citizens for First Amendment purposes, and the Constitution does not insulate their communications from employer discipline.” 547 U.S. at 421.



When applying Prong #2 of this test, remember that the Supreme Court has broadly defined speech on matters of public concern to embrace “[speech] relating to any matter of political, social, or other concern to the community.” Connick v. Myers, 461 U.S. 138, 146 (1983).




When applying the balancing test in Prong #3, the primary question is whether the employee’s speech has undermined “the effective functioning of the public employer’s enterprise.” Rankin v. McPherson, 483 U.S. 378, 388 (1987).



n.
In related lines of precedent, the Court has held that government workers are constitutionally protected from dismissal for refusing to take an oath regarding their political affiliation. Keyishian v. Board of Regents, 385 U.S. 589 (1967); Elfbrandt v. Russell, 384 U.S. 11 (1966); Wieman v. Updegraff, 344 U.S. 183 (1952).



o.
Likewise, except where relevant to job performance, it is unconstitutional to discharge a government worker or deny her a promotion based on her affiliation with a particular political party.




(1)
Discharge:  Branti v. Finkel, 445 U.S. 507 (1980); Elrod v. Burns, 427 U.S. 347 (1976). These protections against patronage discharge were extended to independent contractors in O’Hare Truck Service, Inc. v. City of Northlake, 518 U.S. 712 (1996).




(2)
Promotion Denial:  Rutan v. Republican Party of Illinois, 497 U.S. 62 (1990).


6.
Government-Funded Expression



a.
In this special context—where the government is funding expressive activity—the Supreme Court’s review is utterly deferential.



b.
In Rust v. Sullivan, 500 U.S. 173 (1991), for example, the Court held that Congress does not offend the First Amendment by making federal public health funding conditioned upon the recipient’s abstaining from providing counseling about abortion or advocating abortion as a method of family planning.



c.
Rust’s upshot was to broaden the government’s power to exert control over the speech of government grantees—permitting viewpoint discrimination in doling out government subsidies.



d.
Seven years later, the Court upheld a federal statute imposing viewpoint-based discrimination in public arts funding.  National Endowment for the Arts v. Finley, 524 U.S. 569, 606 (1998) (Souter, J., dissenting) (citing the statute’s “decency and respect proviso,” which required that funding applications be judged “‘under general standards of decency and respect for the diverse beliefs and values of the American public,’” as a patent example of “viewpoint discrimination”).


7.
Campaign Finance Law—the Regulation of Political Contributions and Expenditures


a.
For many years, the dominant Supreme Court case in this area was Buckley v. Valeo, 424 U.S. 1 (1976), and it has not yet been overruled. Buckley drew a distinction between:



(1)
CONTRIBUTIONS TO a candidate; and




(2)
EXPENDITURES BY or FOR a candidate.



b.
Buckley held that CONTRIBUTIONS to a candidate may be limited, but EXPENDITURES by or for a candidate may not, except as a condition of receiving public funds.


c.
In Citizens United v. Federal Election Commission, 130 S. Ct. 876 (2010), the Supreme Court reaffirmed Buckley and greatly simplified the law of campaign finance.


d.
Citizens United retains Buckley’s distinction between DIRECT CONTRIBUTIONS TO a candidate (which can be restricted) and INDEPENDENT EXPENDITURES FOR a candidate (which now cannot be restricted).


e.
As to these INDEPENDENT EXPENDITURES, Citizens United holds that:



(1)
Congress cannot impose dollar limits on them;



(2)
Congress cannot bar corporations from making them, even if the corporation is spending the money to disseminate a partisan political message; and



(3)
Congress cannot restrict their timing (banning them, for example, in the final days leading up to an election).


f.
But independent expenditures in the form of corporate political speech CAN be regulated through DISCLAIMER and DISCLOSURE requirements that reveal the identity of the speaker.


g.
In April 2014, the Supreme Court continued its attack on campaign spending limits in McCutcheon v. FEC, 134 S. Ct. 1434 (2014).




(1)
McCutcheon struck down a long-established cap on the total amount that any individual can contribute to federal candidates in a two-year election cycle. Left intact, for now, is the $2,600 limit on contributions to individual candidates, but wealthy donors are free now to give that sum to as many candidates as they wish.



(2)
McCutcheon undermines the key distinction in Buckley v. Valeo between direct contributions to and indepen-dent expenditures for a candidate. The Court did not overrule Buckley but this holding looks like a fatal blow.



(3)
Unlike Citizens United, which governs independent expenditures by corporations and unions, McCutcheon focused only on direct contributions by individual donors.
*   *   *
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