FIRST AMENDMENT

Professor Kevin Francis O’Neill

Law 680—Section 61

Spring Semester 2024

SYLLABUS

REQUIRED TEXT


There is one required text for this course: Stone, Seidman, Sunstein, Tushnet & Karlan, The First Amendment (6th ed. 2020) (Wolters Kluwer) (ISBN No. 9781543807806). There is no recommended text; instead, I will give you two resources that I have written specifically for this course—a Speech Clause Overview and a Course Outline (described below).
CLASSROOM SESSIONS


Our class sessions will take place in Room 201 on Tuesday and Thursday evenings from 6:00 to 7:15. 

VIDEO RECORDINGS OF EACH CLASS SESSION; NO ZOOM ATTENDANCE


I do not afford live Zoom access to my class sessions. Instead, I make a video recording of each class session and post it on my course web page.
OFFICE HOURS


I will hold office hours on Zoom by appointment. To schedule a time slot, simply contact me. 

CONTACTING ME


To contact me, either send me an email message (k.oneill@csuohio.edu) or call my cell phone (216-789-2217).
MY “EXPERT PANEL” APPROACH TO CLASSROOM PARTICIPATION

For reasons that I will explain on our first day of class, I do not believe in calling at random upon students. Instead, I employ an “expert panel” approach, in which specific students are selected in advance to answer questions on a specific assignment. (Non-panelists are free, of course, to volunteer an answer or ask a question.) I’ll do this by dividing the class into eight or nine groups of students (which I’ll refer to as Law Firm #1, Law Firm #2, etc.). There is no requirement that you work cooperatively with everyone in your “Law Firm.” This is just a convenient way of identifying a particular group of students who will be responsible for answering my questions on a particular assignment. I will never call on anyone unless they have received advance notice that their Law Firm will be responsible for a specified assignment. Once the class roster becomes settled, I will post all of the Law Firm assignments for the entire semester on my course web page.
TEACHING THE FIRST AMENDMENT A NEW WAY:

USING A “PROBLEM” APPROACH


In teaching my Evidence course, I use a “problem” approach that seems to work quite well. In our classroom sessions, I present my expert panelists with hypothetical fact patterns that they must analyze. The chief benefit of this approach is that it gets students accustomed to using the Rules of Evidence— enhancing their analytical skills while improving their grasp of the law on which they’ll be tested.


Teaching a constitutional course by means of a “problem” approach is a relatively novel concept—but that’s what I’ll be doing in this class. Why? Because I’m convinced that you will learn First Amendment law more thoroughly if you are asked not only to study the Supreme Court’s opinions but to apply those opinions to new fact patterns. With each new fact pattern, it will be necessary to identify the controlling line of precedent and then to apply the cases in a fact-sensitive manner. Every day in class, we’ll be honing your skills in issue-spotting and analysis.

As an expert panelist, you (and the other members of your Law Firm) will be assigned a hypothetical fact pattern (“Problem”) that I have created for in-class analysis. I have written more than 60 such Problems for this course; you’ll find them on my course web page. Your Problem will always fall within the range of a particular reading assignment in our casebook (e.g., defamation, prior restraint, the public forum doctrine). Your task as a panelist will be to read the assigned cases in our book, read the pertinent passage in my Course Outline, and then apply what you have learned in analyzing your Problem. (Even when you are not a panelist, I urge you to make this effort as a regular part of your homework.) In class, I will ask you to play the role of a judicial clerk (the very same role you’ll play on my exam). Your task will be to offer a recommended outcome to the judge and then to perform a step-by-step analysis of the Problem—identifying and applying the relevant First Amendment doctrine and case law.


In the end, it’s my hope that this “problem” approach will give you a firm grasp of First Amendment law. By focusing much of our classroom attention on how to analyze various First Amendment issues, and by getting you accustomed to applying the various strands of First Amendment doctrine, I hope that you’ll emerge from my class with a genuine command of this fascinating subject.

MY COURSE WEB PAGE

My course web page is on Blackboard. When the semester gets underway, my web page will contain: this syllabus, including all of the reading assignments for the entire semester; the Problems that I have created for in-class analysis; the Law Firm rosters and Law Firm assignments; my Course Outline; my Speech Clause Overview; and, to be posted shortly after each class session, the PowerPoint presentation that I utilized in the classroom that day. In the paragraphs that follow, I will give you more details about my Course Outline, my Speech Clause Overview, and my PowerPoint slides.

COURSE OUTLINE AND SPEECH CLAUSE OVERVIEW


To assist your understanding of this complicated body of law, I have written two separate resources—a Course Outline and a Speech Clause Overview—that I want you to download from my course web page. (You can also download them from my “First Assignments” posting on the Law School website.)
The Course Outline tracks the basic structure of this course—proceeding step by step, case by case, through all of my reading assignments in exactly the same sequence that we will follow. It contains historical background information that is meant to give you a more vivid picture of the events that led to important First Amendment decisions. In some passages, the Course Outline contains material drawn directly from my lecture notes. I give it to you in this format because students frequently garble this material when scribbling it down in class; because I want you to have it and review it before class; and because I’m convinced that students learn better if they are freed to listen in class, rather than frantically transcribing the proceedings. The Course Outline will be ready for downloading before the semester begins.
The Speech Clause Overview is designed to give you, in one convenient document, all of the basic black letter law that we will cover under the Free Speech Clause of the First Amendment. The Overview closely tracks the content of a lecture that I will give early in the semester when we commence our coverage of the Speech Clause. The Overview will be ready for downloading before the first day of class.

Please do not treat these resources as a substitute for reading the assigned cases. You will be graded in this class not merely on your grasp of the black letter doctrine, but on your familiarity with the cases and their facts. When you apply black letter rules to a new fact pattern, you can go terribly astray if you fail to compare your facts with those in the controlling precedents. My Course Outline and Speech Clause Overview will give you the “big picture,” along with the black letter law, but a solid familiarity with the cases will be essential for success on my exam.
POWERPOINT SLIDES


I will make extensive use of PowerPoint slides in our classroom sessions, and then I will give you the slides to facilitate your after-class review. The slides are designed to enhance your understanding and retention of the subject matter of this course. I will use them to set forth the basic topics we’ll cover in a given class session; to underline certain points I want to make; to present the Problems that our panelists will analyze; and to summarize the material we have covered.


These slides will be available to you on my course web page. But I won’t be able to post them until after class—for the simple reason that I’ll be writing or revising them as we go along. I’ll make sure that they are posted as quickly as possible after their use in class.
EXAMINATIONS AND GRADES; SEMESTER-ENDING PRACTICE EXAM


This is a one-semester course in which you will be tested once: in a final examination to be held at the close of the semester. The exam will count for 80 percent of your grade. The remaining 20 percent will be derived from a class-preparedness score, which will reflect the level of preparation you display when I call upon you in class to analyze a Problem.

At the very end of the semester, I will devote two full class sessions to in-class analysis of a “Practice Exam.” In these class sessions, we will walk through the analysis of my Fall 2020 final exam, treating it exactly like the Problems that we have analyzed all semester long. But in these sessions, we will focus even more intently on issue-spotting and thorough legal analysis, with a view toward helping you to succeed on my final exam.

My exam will be a three-hour-and-45-minute, open-book, essay-style test in which you will be asked to play the role of a judicial clerk, analyzing a set of First Amendment claims and making recommendations to the judge on how they should be resolved. You will be permitted to bring and employ: my Course Outline, my Speech Clause Overview, my PowerPoint slides (but NOT including the slides that accompany my Practice Exam), the Problems we analyzed in class, my syllabus, your casebook, your class notes, any outline to which you substantially contributed, and, for inspirational purposes, a photograph of Secretariat.


To get a sense of how you will be tested, I suggest you take a look at some of my recent First Amendment exams. They are posted on my course web page, along with the score sheet that I used in grading each exam and the student essay that garnered the “High A” on each exam.
AUDIO TAPING OF CLASSES


I have no objection to any student taping any or all of my classroom sessions. I require no advance notice of any such taping.

ATTENDANCE POLICY


I do not believe in assigned seating. I do, however, take attendance—by passing around a sign-up sheet that contains an alphabetical class roster. Be sure to register your attendance each day by filling in the signature line above your name. Five unexcused absences will result in your being barred from taking my exam. To secure an excused absence, simply contact me either before class or as promptly as possible after the class you missed.
* * * * * * * * *

READING ASSIGNMENTS


The pages that follow delineate your reading assignments for the entire semester and identify the Problems that pertain to each assignment. Please note that these assignments do not attempt to link discrete blocks of text with specific days of class. Such an approach would deprive me of the flexibility to slow down—all depending on how this particular class manifests its grasp of the material.

AFTER EVERY CLASS SESSION, I WILL SEND YOU AN E-MAIL MESSAGE TELLING YOU WHAT PAGES TO READ FOR OUR NEXT CLASS SESSION.


In the listings that follow, page assignments refer to the required text, Stone Seidman, and specified “Problems” refer to the hypothetical fact patterns that I have created for in-class analysis (available on my course web page).
* * * * * * * * *
______________________________________________________________________________

I.

INTRODUCTION TO FREEDOM OF EXPRESSION

______________________________________________________________________________

Read 3-16.

The History of Free Expression. The Philosophy of Free Expression.

______________________________________________________________________________

II.

CONTENT-BASED RESTRICTIONS ON SPEECH: DANGEROUS IDEAS AND INFORMATION

______________________________________________________________________________



A.
Speech That “Causes” Unlawful Conduct 

______________________________________________________________________________

Read 17-62.

Shaffer, Masses, Schenck, Frohwerk, Debs, Abrams, Gitlow, Whitney, Dennis, Brandenburg, and accompanying notes, up to and including Note 4(c), page 62, on Rice v. Paladin Enter-prises. Skip notes a, b, and c (pp. 25-26), notes 3-5 (pp. 33-34), notes 1-5 (pp. 43-45), notes 1-3 (pp. 51-53), note 5 (p. 54), and notes 4(a)-(b) (p. 62).



Problems 1–4.

______________________________________________________________________________



B.
Speech That Provokes a Hostile Audience Reaction

______________________________________________________________________________

Read 72-93.

Terminiello, Cantwell, Feiner, Chaplinsky, Skokie, Snyder, and accompanying notes. Skip notes 1-4 (pp. 77-78), note 8 (p. 81), notes 1-3 (pp. 84-85), and notes 5-6 (pp. 87-88).



Problems 5–10.

______________________________________________________________________________
______________________________________________________________________________



C.
Classified Information

______________________________________________________________________________
Read 93-107.

The Pentagon Papers Case: New York Times v. United States. Skip notes 3-4 (pp. 101-02), notes 6-7 (pp. 103-04), and notes 9-10 (pp. 105-07). Please watch the Pentagon Papers documentary that is posted on my course web page.



Problem 11.

______________________________________________________________________________

III.

OVERBREADTH, VAGUENESS, AND PRIOR RESTRAINT

______________________________________________________________________________



A.
Overbreadth

______________________________________________________________________________

Read 109-15.

Gooding v. Wilson and accompanying notes. Skip note 2 (pp. 112-13).



Problems 12–13.

______________________________________________________________________________



B.
Vagueness

______________________________________________________________________________

Read 115-16.

Notes on Vagueness.




Problem 14.

______________________________________________________________________________



C.
Prior Restraint

______________________________________________________________________________
Read 116-27.

Lovell (Licensing as Prior Restraint), Near (Injunction as Prior Restraint), and accompanying notes.




Problems 15–20. 

______________________________________________________________________________
______________________________________________________________________________

IV.

CONTENT-BASED RESTRICTIONS:  “LOW” VALUE SPEECH

______________________________________________________________________________
Read 129.

Please read only the first paragraph and the block quote from Chaplinsky.

______________________________________________________________________________



A.
False Statements of Fact—Defamation
______________________________________________________________________________
Read 130-53.

New York Times, Curtis Publishing, Gertz, Alvarez, Hustler Magazine, and accompanying notes. Skip notes 3-6 (pp. 137-39) and notes 3-4 (p. 145), plus the Dun & Bradstreet decision and the notes following it (pp. 146-48).



Problems 21–24.

______________________________________________________________________________


B.
Threats

______________________________________________________________________________

Read 162-67.

Bridges, Watts, Planned Parenthood (the “Nuremberg Files”), and accompanying notes.



In an important decision too recent to be included in your casebook, the Supreme Court offered guidance on how to analyze a true threats case in Counterman v. Colorado, 143 S. Ct. 2106 (2023). To read Counterman, please visit my course web page and open the file folder labeled “Recent Supreme Court Decisions.”



Problems 25–27.

______________________________________________________________________________

______________________________________________________________________________



C.
Commercial Advertising
______________________________________________________________________________
Read 167-82.

Virginia Pharmacy and Central Hudson, up to and including 44 Liquormart. Skip all of the notes spanning pages 175-79.




Problem 28.

______________________________________________________________________________


D.
Obscenity and Child Pornography
______________________________________________________________________________
Read 189-217.
Roth, Miller, Paris Adult Theatre, Ferber, Ashcroft v. Free Speech Coalition, and accompanying notes. Skip notes 3-4 (pp. 193-96), notes 1-3 (pp. 207-08), notes 6-10 (pp. 209-11), and notes 1-4 (pp. 217-18).




Problem 29.

______________________________________________________________________________



E.
The Court’s Reluctance to Create New Categories of

Unprotected Speech

______________________________________________________________________________

Read 218-26.

Stevens, Brown, and accompanying notes.



No Problems.

______________________________________________________________________________



F.
The Lewd, the Profane, and the Indecent

______________________________________________________________________________
Read 226-41.

Cohen, Erznoznik, Pacifica, Iancu, Sable, Reno v. ACLU, and accompanying notes. Skip notes 1-4 (pp. 231-34).
Read 248-53.

Secondary Effects: Young, Renton, Alameda Books, and accom-panying notes.




Problems 30–31.

______________________________________________________________________________
______________________________________________________________________________



G.
Hate Speech—and Pornography as a Species of Hate Speech

______________________________________________________________________________
Read 253-82.

Beauharnais, R.A.V., Mitchell, Virginia v. Black, and accom-panying notes. Skip note 4 (pp. 256-62), note 1 (p. 268), and notes 3-4 (pp. 269-70). Finally, in the concluding notes that span pages 279-82, please read only note 2(e) on the Hudnut case (pp. 281-82).




No Problems.

______________________________________________________________________________
V.

TIME/PLACE/MANNER RESTRICTIONS: LIMITATIONS ON THE MEANS OF COMMUNICATION AND THE PROBLEM OF CONTENT NEUTRALITY

______________________________________________________________________________


A.
General Principles

______________________________________________________________________________
Read 285-91.

Schneider, Struthers, Kovacs, Metromedia, and Ladue.



Problems 32–35.

______________________________________________________________________________


B.
Speech on Public Property:  The Public Forum

______________________________________________________________________________



1.
The Public Forum:  Streets and Parks

______________________________________________________________________________
Read 298-310.

Davis, Hague v. CIO, Schneider, and accompanying notes—but please stop on page 310 just before note 3. Finally, please skip “propositions” 1-3 (p. 302).





Problems 36–39.

______________________________________________________________________________
______________________________________________________________________________




2.
The Public Forum: Other Publicly Owned Property

______________________________________________________________________________
Read 311-24.


Adderly, Krishna Consciousness, and accompanying notes.





Problems 40–41.

______________________________________________________________________________



3.
The Public Forum: Unequal Access and the Problem of Content Neutrality

______________________________________________________________________________
Read 324-48.


Mosley, Lehman, Perry, and accompanying notes. Skip the Kagan block quote (p. 325), notes 1-2 (pp. 327-28), notes 1-2 (pp. 334-35), note 4 (p. 336), note 2 (pp. 339-40), notes 6-7 (pp. 342-43), and notes 1-3 (pp. 343-47). You may stop reading Christian Legal Society at the bottom of page 348.





Problems 42–45.

______________________________________________________________________________



4.
Government Speech

______________________________________________________________________________
Read 371-75.


Summum, Walker, and Matal (notes 1-3).




In an important decision too recent to be included in your casebook, the Supreme Court offered guidance on how to analyze a government speech case in Shurtleff v. City of Boston, 142 S. Ct. 1583 (2022). To read Shurtleff, please visit my course web page and open the file folder labeled “Recent Supreme Court Decisions.”





No Problems. (Problem 46 is WITHDRAWN.)
______________________________________________________________________________
______________________________________________________________________________




5.
Government-Funded Speech

______________________________________________________________________________

Read 359-71.


Finley, Rust, Velazquez, and Agency for International Development. Skip notes 1-4 (pp. 365-67).




Problem 47.

______________________________________________________________________________



C.
Symbolic Conduct

______________________________________________________________________________
Read 376-94.

O’Brien, the Flag Desecration Cases (including Texas v. John-son), and accompanying notes. Skip notes 1-2 (p. 383) and notes 4-6 (pp. 384-87).



Problem 48.

______________________________________________________________________________


D.
Regulating Political Solicitation, Contribution, and
Expenditure

______________________________________________________________________________
Read 449-60.

Citizens United. Feel free to skip section IV of the Stevens dissent (pp. 457-60).



No Problems.

______________________________________________________________________________
______________________________________________________________________________

VI.

ADDITIONAL PROBLEMS

______________________________________________________________________________


A.
The Speech Rights of Students

______________________________________________________________________________
Read 70-71.

Note 8:  Tinker and Morse.

Read 384.

Tinker.

Read 247-48.

Note 7:  Bethel.




Problems 49–51.

______________________________________________________________________________
At the very end of its 2020-2021 Term, the Supreme Court handed down an important decision involving the speech rights of students. In this case—the first Supreme Court victory for student speech in 50 years—the Court dealt with the power of school administrators to punish a student’s off-campus social media expression. You’ll find this new decision on my course web page; open the file folder labeled “Recent Supreme Court Decisions,” and click on Mahanoy Area School District v. B.L., 141 S. Ct. 2038 (2021).
______________________________________________________________________________



B.
The Speech Rights of Public Employees

______________________________________________________________________________

Read 474-76.

Note 2: Pickering, Connick, Rankin, Garcetti, and Lane v. Franks.



Problems 52–54.

______________________________________________________________________________
______________________________________________________________________________



C.
Compelled Affirmation, Expression, and Association: The Right Not to Speak

______________________________________________________________________________
Read 412-21.

PruneYard, Barnette, Wooley, Hurley, Rumsfeld, Masterpiece Cakeshop, Becerra, Abood/Janus, Southworth, and accompany-ing notes. Skip note 9 (p. 421).



In an important decision too recent to be included in your casebook, the Supreme Court handed down a controversial compelled speech case: 303 Creative LLC v. Elenis, 143 S. Ct. 2298 (2023). To read 303 Creative, please visit my course web page and open the file folder labeled “Recent Supreme Court Decisions.”



Problems 55–56.

______________________________________________________________________________


D.
Compelled Disclosure of Expression, Belief, and Association

______________________________________________________________________________
Read 404-05.

NAACP v. Alabama.

Read 310-11.

Note 3: Talley and McIntyre.

Read 436-37.

Note 4: Compelled Disclosure in the Electoral Context: Buckley, Socialist Workers, and Doe v. Reed.




No Problems.

______________________________________________________________________________

VII.

INTRODUCTION TO THE RELIGION CLAUSES

______________________________________________________________________________
Read 523-31.

Historical Overview: Please read Everson and notes 1-3 immedi-ately following the case.

______________________________________________________________________________
______________________________________________________________________________

VIII.

THE ESTABLISHMENT CLAUSE

______________________________________________________________________________


A.
The Anticoercion Principle

______________________________________________________________________________
Read 545-56.

Lee v. Weisman.
______________________________________________________________________________


B.
The Nonendorsement Principle, History’s Relevance, and De Facto Establishments

______________________________________________________________________________
Read 563-77.

American Legion v. American Humanist Association. In the notes following American Legion, please read note 2 (pp. 574-77, featuring Town of Greece), but skip note 1 (p. 574).



In a major decision too recent to be included in your casebook, the Supreme Court expressly overruled the Lemon test in Kennedy v. Bremerton School District, 142 S. Ct. 2407 (June 27, 2022). You’ll find this case on my course web page in the file folder labeled “Recent Supreme Court Decisions.”
______________________________________________________________________________


C.
Impermissible Purposes: The Cases Involving School Prayer, the Ten Commandments, and Creationism
______________________________________________________________________________
Read 586-93.

Notes 1, 2, and 6: Stone v. Graham, Engel v. Vitale, Abington School District v. Schempp, Wallace v. Jaffree, McCreary County v. ACLU, Van Orden v. Perry, Epperson v. Arkansas, and Edwards v. Aguillard. Skip notes 3-5 (pp. 589-92) and, within note 2, skip Larson v. Valente (pp. 587-88).




Problems 57–60 and 62.

______________________________________________________________________________

______________________________________________________________________________



D.
Facially Neutral Statutes That Incidentally Aid Religion:  Permissible and Impermissible Effects

______________________________________________________________________________
Read 596-609.
Please read Mueller (pp. 596-600), Zobrest (note 3, p. 602), and Zelman (pp. 606-09). Skip everything else.



Problem 61.

______________________________________________________________________________
IX.

THE FREE EXERCISE CLAUSE

______________________________________________________________________________


A.
Required Accommodation of Religion

______________________________________________________________________________
Read 626-39.

Employment Division v. Smith and Masterpiece Cakeshop. Regarding the notes that follow Smith (pp. 634-37), please skip all of them except note 2(e) (pp. 636-37), which discusses the Hialeah case.




Problems 63–64.
______________________________________________________________________________

The Covid-19 pandemic has given rise to a new line of strict scrutiny cases under Hialeah—cases where the Court applies strict scrutiny because it finds the government to be purposefully interfering with a religious belief or practice. Specifically, the Court has applied strict scrutiny to Covid-19 public health regulations that restrict gatherings by religious congregations. The Court holds that limitations on RELIGIOUS gatherings may be no more restrictive than limitations on access to beauty parlors, fitness centers, and other secular activities. These decisions are too new to appear in your casebook. To learn about them, please visit my course web page, open the file folder labeled “Recent Supreme Court Decisions,” and read Roman Catholic Diocese of Brooklyn v. Cuomo, 141 S. Ct. 63 (2020).
______________________________________________________________________________

______________________________________________________________________________

At the very end of its 2020-2021 Term, the Supreme Court handed down an important decision that exemplifies a recognized exception to Smith-style rational basis review—requiring strict scrutiny where the government sets up a system of individual exemptions to a law of general applicability, but refuses to extend that system to cases of religious hardship. To learn about this new decision (which is too recent to appear in your casebook), please visit my course web page, open the file folder labeled “Recent Supreme Court Decisions,” and read Fulton v. City of Philadelphia, 141 S. Ct. 1868 (2021).
______________________________________________________________________________



B.
Express Discrimination Against Churches
______________________________________________________________________________

In recent years, the Supreme Court has developed a new line of precedent under the Free Exercise Clause, imposing strict scrutiny to strike down laws that disqualify an otherwise eligible recipient from a public benefit solely because of the recipient’s religious character. To learn about this new line of precedent (which has developed too recently to appear in your casebook), please visit my course web page, open the file folder labeled “Recent Supreme Court Decisions,” and read the latest of these decisions: Carson v. Makin, 142 S. Ct. 1987 (2022).




No Problems.

______________________________________________________________________________



C.
Permissible Accommodation of Religion

______________________________________________________________________________
Read 642-51.

Latter-Day Saints, Texas Monthly, and Kiryas Joel.
Read 655-56.

Hosanna-Tabor.

Read 659-61.

Note 4: Torcaso v. Watkins and Larkin v. Grendel’s Den. Skip McDaniel v. Paty.



Problem 65.

______________________________________________________________________________
______________________________________________________________________________

X.

THE PRESS CLAUSE
______________________________________________________________________________



A.
A “Preferred” Status for the Press?

______________________________________________________________________________

Read 481-83.

Introductory notes.

______________________________________________________________________________



B.
A Right to “Gather” News?

______________________________________________________________________________

Read 483-89.

Branzburg and accompanying notes. Skip notes 1-3 (pp. 487-88) and read only note 4 (p. 489).




Problems 66–68.

______________________________________________________________________________



C.
A Right of Access to Information?

______________________________________________________________________________

Read 490-96.
Richmond Newspapers, Globe Newspaper, and accompanying notes. Skip notes 4-5 (p. 492) and note 2 (p. 496).




Problem 69.

______________________________________________________________________________

XI.

FREEDOM OF ASSOCIATION

______________________________________________________________________________

Read 405-11.

Roberts v. U.S. Jaycees, Boy Scouts of America v. Dale, and accompanying notes. Skip note 1 (p. 407) and notes 3-4 (pp. 407-08).




No Problems.

______________________________________________________________________________

END
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