CIVIL PROCEDURE

Professor Kevin Francis O’Neill

Law 513—Section 1
Spring Semester 2025
SYLLABUS


In this course you will learn how to try a civil lawsuit in federal court. Our class sessions will take place in Room 201 on Monday and Wednesday mornings from 10:00 to 11:40.
REQUIRED BOOKS AND MY BASIC METHOD OF INSTRUCTION

There are two required books for this course:
(1) O’Connor’s Federal Rules—Civil Trials (2025 edition, Thomson Reuters), which I’ll refer to as your “Rules Handbook.” This book contains all of the rules and statutes that you’ll be learning this semester. It also contains “commentaries” that provide helpful instruction on how to carry out many of the procedural maneuvers that we’ll study. Please purchase the 2025 edition (ISBN 9781668744154).
(2) Erichson, Inside Civil Procedure (3d ed. 2018) (Wolters Kluwer) (ISBN 9781454892526). This book provides a clear, concise overview of all the topics we’ll study this semester.
As you can see, I teach this course without a traditional casebook. Instead, I have created 48 “Problems” that pose real-world questions in specific factual settings. Answering my questions—i.e., applying the rules and statutes to those fact patterns—will be the main way that you learn Civil Procedure. We will certainly read some cases in this class, but those cases (and all of the Problems) will be posted on my course web page. My web page is on Blackboard; it will be up and running before the first day of class.
How will you know what to read for each class? The reading assignments are NOT in this syllabus. Instead, the reading assignments appear on the first page of each Problem. Each week, I will send you an email telling you which Problems we’ll cover in our next two class sessions. The Problems drive this course.

How will you make use of the two books listed above? The Rules Handbook will provide the resources you’ll need to answer almost every question posed by my Problems. Inside Civil Procedure will give you a concise, big-picture understanding of every major topic to be covered in this course. As we move through the semester, the Problems will direct you to read an excerpt from Inside Civil Procedure every time we enter a new section of this course.
VIDEO RECORDINGS OF EACH CLASS SESSION; NO ZOOM ATTENDANCE

I do not afford live Zoom access to my class sessions. Instead, I make a video recording of each class session and post it on my course web page.
OFFICE HOURS

I will hold office hours on Zoom by appointment. To schedule a time slot, simply contact me.
CONTACTING ME

To contact me, either send me an email message (k.oneill@csuohio.edu) or call my cell phone (216-789-2217).
MY “EXPERT PANEL” APPROACH TO CLASSROOM PARTICIPATION

For reasons that I will explain on our first day of class, I do not believe in calling at random upon students. Instead, I employ an “expert panel” approach, in which specific students are selected in advance to answer the questions in a specific Problem. (Non-panelists are free, of course, to volunteer an answer or ask a question.) I’ll do this by dividing the class into nine or ten groups of students (which I’ll refer to as Law Firm #1, Law Firm #2, etc.).
There is no requirement that you work cooperatively with your “Law Firm” colleagues. This is just a convenient way of identifying a particular group of students who will be responsible in class for answering the questions in a particular Problem. I will never call on anyone unless they have received advance notice that their Law Firm will be responsible for handling a specified Problem. Once the class roster becomes settled, I will post all of the Law Firm assignments for the entire semester on my course web page.
TEACHING CIVIL PROCEDURE BY MEANS OF A “PROBLEM” APPROACH

For law students, the difficulty of any rules course—whether it be the Rules of Evidence or the Rules of Civil Procedure—is that you’ve never tried a case, so it’s hard for you to picture the context in which the rules apply. It’s like learning the rules of baseball without ever having seen the game. This is why I’ve elected to use a problem approach; it will give you a realistic context in which to learn and apply the rules and statutes we’ll be studying. And it will get you accustomed to using those rules and statutes, so that you begin to think of them as tools, not abstractions.


I’m convinced that you will learn better if each Problem that I assign doesn’t feature a totally new fact pattern. I want the Problems to have some factual continuity, so that you can focus more on the law and less on digesting a whole new scenario with a whole new cast of characters every time we turn to a new rule. This is especially appropriate in Civil Procedure, where it is unwise to view each rule in isolation. The Civil Rules need to be viewed not one by one, but as part of a larger process—the strategic litigation of an entire case. For these reasons, most of our Problems in this class will feature facts from one of two actual lawsuits, and we will learn the rules by following the path of those lawsuits from beginning to end. Thus, we will learn the Civil Rules in the context of only two basic fact patterns, and we will learn them in the sequence in which they arise during the progress of a lawsuit. (Later in the semester, after we have finished learning the Civil Rules, I will add two additional fact patterns for use in learning the statutory and constitutional provisions that govern civil litigation.)

As an expert panelist, you (and the other students in your Law Firm) will be assigned in advance to cover one of the Problems that I have specifically designed for this class. We will cover 48 such Problems over the span of this semester. Each Problem places you at a particular stage in the litigation of one of our “lawsuits.” Each Problem presents you with procedural and tactical questions that have to be addressed in litigating our suit successfully. Each Problem will tell you specifically which rules or statutes or cases to read before attempting to answer those questions.

Whether or not your Law Firm is responsible for handling a particular Problem, you should regard every Problem as your homework. Consistent failure to do your homework will spell disaster for you on my final exam. Doing this homework conscientiously is the single best way to learn the material, and it will ensure that you get the most out of our classroom sessions.

In the end, it’s my hope that this “problem” approach will give you a firm grasp of Civil Procedure. By focusing much of our classroom attention on how to apply the governing rules and statutes—and how to employ them strategically—I hope that you’ll emerge from this course with a clear understanding of how a civil lawsuit is conducted.

MY COURSE WEB PAGE

My course web page is on Blackboard. Once the semester gets underway, my web page will contain: this syllabus; some past exams that I’ve given; my expert panel assignments (specifying which students have been assigned to which Law Firms, and identifying the Problems for which each Law Firm is responsible); the Problems we’ll cover in class (posted periodically, as I create or revise them); the fact patterns of the “lawsuits” on which the Problems are based; the PowerPoint slides that I’ll use in our classroom sessions (posted shortly after class); sample pleadings and motions exemplifying many of the rules that we will cover; and, finally, standing orders governing the conduct of civil trials currently in use by federal district court judges here in Cleveland.

POWERPOINT SLIDES

I will make extensive use of PowerPoint slides in our classroom sessions. The slides are designed to enhance your understanding and retention of the subject matter of this course. I will use them to set forth the basic topics we’ll cover in a given class; to underline certain points I want to make; to present the questions that our panelists will face and the correct answers to those questions; and, finally, to summarize the material we’ve covered. These slides will be available to you on my course web page, posted shortly after their use in class.
THE BASIC TWO-PART STRUCTURE OF THIS COURSE

This course is divided into two parts. Part One focuses on the Federal Rules of Civil Procedure. Part Two focuses on the federal statutes, constitutional requirements, and related doctrines that govern the trial of civil actions in federal court. In Part One, we will follow the path of a civil lawsuit from beginning to end —from pleadings to discovery to trial—learning the Civil Rules as we go. Then, in Part Two, we will go back and look more closely at the beginning of a lawsuit, covering statutory and constitutional issues that confront lawyers at the very outset of a suit. Part Two is comprised of six basic topics: (1) federal subject matter jurisdiction; (2) personal jurisdiction; (3) venue and transfer of venue; (4) removal from state to federal court; (5) the Erie doctrine and choice of law; and, finally (6) the doctrines of “res judicata” (claim preclusion) and “collateral estoppel” (issue preclusion).

EXAMINATIONS AND GRADES

This is a one-semester course in which you will be tested once: in a final examination to be held at the close of the semester. The exam will count for 90 percent of your grade. The remaining ten percent will be derived from a class-preparedness score, which will reflect the level of preparation you display when I call upon you in class to analyze a Problem.


For purposes of review, I will give you two practice exams—one at the semester’s midpoint and one at the end. The final exam will be a three-hour-and-45-minute, open-book test that will feature 25 short-answer questions. It will be comprised of two parts: (1) a “case file” giving you background information on one hypothetical lawsuit; and (2) 25 questions dealing with procedural issues in that lawsuit.
ATTENDANCE POLICY

Five unexcused absences during the course of the semester will result in your being barred from taking my exam. To secure an excused absence, simply contact me before or after class.
* * * * * * * * *

READING ASSIGNMENTS

Do not use this syllabus to find your reading assignments. Instead, look to the Problem(s) that I assign for your homework each week. Every Problem tells you exactly what to read on its very first page. You’ll find those Problems on my course web page. At the end of each week, I will tell you (via e-mail) which Problems we will cover in our next two class sessions. As you begin working your way through the Problems, you’ll notice that some of the Problems will tell you to read specific cases. My course web page contains links to every one of those cases.


As you encounter the various rules that govern pleadings and motions—e.g., Rule 12(b)(6) motions to dismiss or Rule 56 summary judgment motions—you will probably have a difficult time imagining what those documents look like and how they are worded. Go to my course web page, click on the file folder labeled “Sample Pleadings and Motions,” and take a look at the examples I’ve provided.
THE CONTENTS OF THIS COURSE

In the pages that follow, you’ll find an outline of the contents of this course, set forth in the same sequence in which we’ll proceed. BUT REMEMBER THAT YOUR READING ASSIGNMENTS ARE NOT SET FORTH HERE; THEY ARE SET FORTH ON THE FIRST PAGE OF EACH PROBLEM WE WILL COVER.
* * * * * * * * *

______________________________________________________________________________
PART ONE
Learning the Federal Rules by

Following the Path of a Civil Suit
______________________________________________________________________________
I.

INTRODUCTION TO PART ONE
______________________________________________________________________________
Rule 1.


An Overview of the Federal Rules of Civil Procedure and the Path of a Civil Suit.

______________________________________________________________________________
II.

PLAINTIFF’S INITIATION OF THE LAWSUIT

______________________________________________________________________________


A.
The Complaint—General Form and Substance 

______________________________________________________________________________
Rule 3.


Commencing an Action.

Rule 7(a).


Pleadings.

Rule 8(a).


Claim for Relief.

Rule 10.


Form of Pleadings.
Rule 18(a).


Joinder of Claims.

Rule 20(a).


Permissive Joinder of Parties.

Rule 38(b).


Jury Demand.

______________________________________________________________________________


B.
The Complaint—Heightened Pleading Requirements in the Wake of Bell Atlantic and Iqbal
______________________________________________________________________________


C.
Summons

______________________________________________________________________________
Rule 4(a).


Contents of a Summons.

Rule 4(b).


Issuance of a Summons.

______________________________________________________________________________
______________________________________________________________________________


D.
Service of Process

______________________________________________________________________________
Rule 4(c).


Serving the Summons.

Rule 4(d).


Waiving Service.
Rule 4(e).


Serving an Individual Within a Judicial District of the United States.

Rule 4(h).


Serving a Corporation, Partnership, or Association.
Rule 4(i).


Serving the United States and Its Agencies, Corporations, Officers, or Employees.
Rule 4(j).


Serving a Foreign, State, or Local Government.

Rule 4(l).


Proving Service.

Rule 4(m).


Time Limit for Service.

______________________________________________________________________________
III.

DEFENDANT’S OPTIONS IN RESPONDING TO THE COMPLAINT

______________________________________________________________________________


A.
Calculating Response Deadline for Answer and Motions

______________________________________________________________________________
Rule 12(a).


Time to Serve a Responsive Pleading.

Rule 6.


Computing and Extending Time; Time for Motion Papers.

______________________________________________________________________________


B.
Default Judgment

______________________________________________________________________________
Rule 54(a).


The Definition and Form of a Judgment.

Rule 55.


Default; Default Judgment.

______________________________________________________________________________
______________________________________________________________________________


C.
Motions in Response to the Complaint

______________________________________________________________________________
Rule 7(b).


Motions; Form of Motions.

Rule 12(b).


Motion to Dismiss.

Rule 12(c).


Motion for Judgment on the Pleadings.

Rule 12(e).


Motion for a More Definite Statement.

Rule 12(f).


Motion to Strike.

Rule 12(g).


Asserting Multiple Motions.

Rule 12(h).


Waiving and Preserving Certain Defenses.
______________________________________________________________________________


D.
Serving a Responsive Motion

______________________________________________________________________________
Rule 5.


Serving and Filing Pleadings and Other Papers.

______________________________________________________________________________


Note:
A defendant has some additional options in response to service of a complaint. Those options, which will be covered in Part Two of this course, include removal, transfer of venue, and motion to dismiss for forum non conveniens.

______________________________________________________________________________


E.
Answering the Complaint—Admit, Deny, Lack of Information
______________________________________________________________________________
Rule 8(b).


Defenses; Admissions and Denials.

Rule 8(c).


Affirmative Defenses.

______________________________________________________________________________


F.
Asserting Affirmative Defenses in the Answer

______________________________________________________________________________
Rule 8(c).


Affirmative Defenses.

Rule 12(b).


How to Present Defenses.

______________________________________________________________________________
______________________________________________________________________________


G.
Advancing Counterclaims in the Answer

______________________________________________________________________________
Rule 13(a).


Compulsory Counterclaim.

Rule 13(b).


Permissive Counterclaim.

______________________________________________________________________________
IV.

OTHER INITIAL PLEADING ACTIVITY

______________________________________________________________________________


A.
Crossclaims

______________________________________________________________________________
Rule 13(g).


Crossclaim Against a Co-Party.

______________________________________________________________________________


B.
Joinder of Claims

______________________________________________________________________________
Rule 18(a).


Joinder of Claims.

______________________________________________________________________________


C.
Joinder of Parties

______________________________________________________________________________
Rule 19.


Required Joinder of Parties.

Rule 20.


Permissive Joinder of Parties.

Rule 21.


Misjoinder and Nonjoinder of Parties.

______________________________________________________________________________


D.
Third-Party Practice (Sometimes Called “Impleader”)

______________________________________________________________________________
Rule 14(a).


When a Defending Party May Bring in a Third Party.

Rule 14(b).


When a Plaintiff May Bring in a Third Party.

______________________________________________________________________________
______________________________________________________________________________


E.
Amendments

______________________________________________________________________________
Rule 15.


Amended and Supplemental Pleadings.

______________________________________________________________________________
V.

THE RELIEF SOUGHT
______________________________________________________________________________


Note:
Bear in mind that money damages are by far the most common form of relief in civil cases.

______________________________________________________________________________


A.
Declaratory Relief

______________________________________________________________________________
Rule 57.


Declaratory Judgment.

______________________________________________________________________________


B.
Injunctive Relief

______________________________________________________________________________
Rule 65(a).


Preliminary Injunction.

Rule 65(b).


Temporary Restraining Order.

Rule 65(d).


Contents and Scope of Every Injunction and Restraining Order.

______________________________________________________________________________


C.
Attorney’s Fees and Costs

______________________________________________________________________________
Rule 54(d).


Costs; Attorney’s Fees.

______________________________________________________________________________
______________________________________________________________________________
VI.

THE DISCOVERY PROCESS

______________________________________________________________________________


A.
Overview of the Discovery Process

______________________________________________________________________________
Rule 16.


Pretrial Conferences; Scheduling; Management.

Rule 26.


Affirmative Duty to Disclose; General Provisions Governing Discovery.

______________________________________________________________________________


B.
The Basic Methods of Discovery

______________________________________________________________________________
Rule 28.


Persons Before Whom Depositions May Be Taken.

Rule 29.


Stipulations About Discovery Procedure.

Rule 30.


Depositions by Oral Examination.

Rule 32.


Using Depositions in Court Proceedings.

Rule 33.


Interrogatories to Parties.

Rule 34.


Producing Documents, Electronically Stored Informa-tion, and Tangible Things, or Entering onto Land, for In-spection and Other Purposes.

Rule 35.


Physical and Mental Examinations of Persons.

Rule 36.


Requests for Admission.
Rule 45.


Subpoena.
Rule 5(d)(1).


Discovery Requests and Responses Are NOT To Be Filed with the Court Until Used as Evidence.

______________________________________________________________________________


C.
Discovery Regarding Expert Witnesses

______________________________________________________________________________
Rule 26(a)(2).

Disclosure of Expert Testimony.

Rule 26(b)(4).

Trial Preparation: Experts.

______________________________________________________________________________
______________________________________________________________________________


D.
Limitations on the Reach of Discovery

______________________________________________________________________________
Rule 26(b)(1).

Discovery is Limited to Information that is Relevant and Unprotected by Any Privilege.

Rule 26(b)(3).

Discovery is Limited by the “Work Product” Doctrine.

Rule 26(b)(5).

Procedure for Invoking “Work Product,” Attorney-Client, or Other Privileges as a Basis for Withholding Informa-tion.

Rule 26(c).


Protective Orders.

______________________________________________________________________________


E.
Judicial Supervision of Discovery

______________________________________________________________________________
Rule 37.


Failure to Make Disclosures or to Cooperate in Discovery; Sanctions.

______________________________________________________________________________
VII.

RESOLUTION WITHOUT TRIAL

______________________________________________________________________________


A.
Summary Judgment

______________________________________________________________________________
Rule 56.


Motion for Summary Judgment; Requisite Evidentiary Support.

______________________________________________________________________________


B.
Dismissal

______________________________________________________________________________
Rule 41.


Dismissal of Actions.

______________________________________________________________________________


Note:
Aside from summary judgment and dismissal, there are other ways in which a lawsuit may be resolved short of trial. These include voluntary settlements, successful motions to dismiss, and default judgments.

______________________________________________________________________________
______________________________________________________________________________
VIII.

TRIAL AND POST-TRIAL MOTIONS

______________________________________________________________________________


Note:
Critically important at this stage is the preparation of your trial brief. Its contents and attachments are dictated not by the Federal Rules of Civil Procedure but, instead, by the standing jury trial order issued by your judge. Visit my course web page to view the standing jury trial orders of Judge Benita Pearson and Judge Daniel Polster of the U.S. District Court for the Northern District of Ohio.

______________________________________________________________________________


A.
Motions to be Made and Papers to be Filed on the Eve of Trial

______________________________________________________________________________
Rule 32(a).


Using Depositions in Court Proceedings.

Rule 47(a).


Proposed Voir Dire Questions.

Rule 49.


Proposed Special Verdict and Jury Question Forms.

Rule 51.


Proposed Jury Instructions.

______________________________________________________________________________


B.
Motions to be Made During and Shortly After Trial

______________________________________________________________________________
Rule 48.


Number of Jurors; Verdict; Polling.
Rule 50(a).


Motion for Judgment as a Matter of Law in a Jury Trial (Formerly Called a “Motion for Directed Verdict”).

Rule 50(b).


Renewing the Motion After Trial (Formerly Called a “Motion for Judgment Notwithstanding the Verdict”).

Rule 50(b)/59.

Motion for a New Trial.

______________________________________________________________________________
______________________________________________________________________________

PART TWO
The Statutes, Constitutional Provisions,

and Common Law Doctrines that

Govern Federal Civil Suits
______________________________________________________________________________
I.
INTRODUCTION TO PART TWO

Topics include: (1) an overview of the statutes and doctrines you’ll be learning about; and (2) the choices open to a plaintiff when selecting the court in which to file her lawsuit.

______________________________________________________________________________

II.
FEDERAL SUBJECT MATTER JURISDICTION

______________________________________________________________________________



Introduction to the three basic types of federal subject matter jurisdiction:  federal question jurisdiction, diversity jurisdiction, and supplemental jurisdiction.



______________________________________________________________________________



A.
FEDERAL QUESTION JURISDICTION




28 U.S.C. § 1331.

_____________________________________________________________________________



B.
DIVERSITY JURISDICTION




28 U.S.C. § 1332(a)(1).

__________________________________________________________________



C.
SUPPLEMENTAL JURISDICTION




28 U.S.C. § 1367(a).

______________________________________________________________________________

______________________________________________________________________________

III.
JURISDICTION OVER PERSONS OR THINGS



Introduction to the three types of jurisdiction over persons or things:  personal jurisdiction, in rem jurisdiction, and quasi in rem jurisdiction.

______________________________________________________________________________



A.
PERSONAL JURISDICTION




Due Process prerequisites for the exercise of personal jurisdiction over a defendant:  notice, consent, in-state service, “specific” jurisdiction based on minimum contacts, or, for corporations, “general” jurisdiction where the company is incorporated or headquartered.




State law limitations on the exercise of personal jurisdiction over a defendant:  state “long-arm” statutes.

______________________________________________________________________________



B.
QUASI IN REM JURISDICTION




Exercising jurisdiction over a defendant by seizing property belonging to the defendant that is situated inside the state where the federal court sits.

______________________________________________________________________________



C.
IN REM JURISDICTION




Where title to an object or parcel of land inside the judicial district is the subject of the lawsuit.

______________________________________________________________________________

IV.
VENUE, TRANSFER OF VENUE, AND FORUM NON CONVENIENS

______________________________________________________________________________


A.
VENUE



28 U.S.C. § 1391(a), (b), and (c).

______________________________________________________________________________

______________________________________________________________________________

B.
TRANSFER OF VENUE AND FORUM NON CONVENIENS



28 U.S.C. §§ 1404 and 1406.

______________________________________________________________________________

V.
REMOVAL FROM STATE TO FEDERAL COURT

______________________________________________________________________________


A.
CIRCUMSTANCES IN WHICH REMOVAL IS PERMITTED



28 U.S.C. § 1441.
______________________________________________________________________________


B.
PROCEDURE FOR ACCOMPLISHING REMOVAL



28 U.S.C. § 1446.

______________________________________________________________________________

VI.
THE ERIE DOCTRINE AND CHOICE OF LAW

______________________________________________________________________________


A.
THE ERIE DOCTRINE

Where a federal court is exercising its diversity jurisdiction, the Erie Doctrine determines whether federal law or state law will govern any particular claim.
______________________________________________________________________________


B.
CHOICE OF LAW

Where a federal court must apply state law, the judge employs choice-of-law rules to determine which State’s law should be applied.
______________________________________________________________________________

______________________________________________________________________________
VII.
CLAIM AND ISSUE PRECLUSION: RES JUDICATA AND COLLATERAL ESTOPPEL

______________________________________________________________________________


A.
RES JUDICATA

Res judicata (sometimes called “claim preclusion”) is a common law doctrine that bars the re-litigation of claims that were or could have been asserted in a previous lawsuit involving the same parties and the same facts that reached a final judgment on the merits.
______________________________________________________________________________


B.
COLLATERAL ESTOPPEL

Collateral estoppel (sometimes called “issue preclusion”) is a common law doctrine that bars a party from re-litigating an issue already determined against that party in an earlier action.
______________________________________________________________________________


END
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