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I.
INTRODUCTION TO THE CONTEXT IN WHICH THE RULES OF EVIDENCE OPERATE:  MAKING THE RECORD AT TRIAL


A.
The Federal Rules of Evidence govern both civil AND criminal trials in the federal courts.  Rule 1101(b).

B.
An Overview: The Phases of a Trial—in Chronological Sequence



1.
The Trial Brief




a.
Trial briefs are governed not by the Rules of Evidence but by standing “jury trial orders” that each judge promulgates for the administration of her docket.




b.
In federal court, a trial brief typically must be filed 10-14 days before the start of trial.




c.
The trial brief contains:





(1)
statement of facts





(2)
the controlling law





(3)
witness list





(4)
exhibit list





(5)
a discussion of any evidentiary issues likely to arise at trial





(6)
proposed voir dire questions (i.e., questions to be posed to prospective jurors while empaneling the jury)





(7)
proposed jury instructions




d.
This is also the time (typically 10-14 days before trial in federal court) for filing any motions in limine. A motion in limine is a pretrial motion that seeks a pretrial ruling from the judge on the admissibility of certain evidence. Normally, a motion in limine asks the judge to exclude specified testimony or exhibits. The motion is accompanied by a brief in which you cite case law to support your argument. Motions in limine are authorized by Federal Rule of Evidence 103(b), which specifically mentions pretrial rulings on evidence.



e.
Two days before trial, the trial attorney must furnish the judge and opposing counsel with exhibit notebooks containing tabbed, pre-marked copies of all exhibits to be introduced at trial. This practice is being replaced by one in which the documentary evidence is furnished in electronic form.


2.
Witness Preparation; Subpoenas




a.
Witness preparation involves taking your witness into a conference room and questioning her first as you expect to do so on direct examination and then in a mock cross-examination to give her a sense of what to expect from your opponent at trial. Your questioning can be inter-rupted to offer the witness appropriate advice—e.g., to speak louder, to adjust her body language, to trim responses that are verbose, or to clarify responses that are vague or jumbled.




b.
To ensure that witnesses actually do show up at the courthouse, you’ll want to serve a subpoena on any witness who is not herself a party to the suit or employed by a party. See Federal Rule of Civil Procedure 45.



3.
Jury Selection




a.
See Federal Rule of Civil Procedure 47 on selection of jurors.




b.
The purpose of jury selection:





This is not so much a “selection” as it is a winnowing out of potentially unsuitable panelists. 
 


c.
The process of jury selection:





(1)
A large “pool” of potential jurors is ushered into the courtroom, with twelve plus two alternates taking their places in the jury box and the rest seated in the “public” portion of the courtroom.





(2)
The goal is to winnow down to twelve in a criminal case and down to anywhere from twelve to six in a civil case.





(3)
At the outset of their service, prospective jurors are usually asked to furnish basic information about themselves—where they live, the jobs they hold, the level of education they have received, etc. This is done by asking them to fill out a written questionnaire. These “jury questionnaires” are then given to the lawyers who will be selecting the jury.




(4)
The winnowing-out process is accomplished by questioning the jurors. The PURPOSE of these questions is to uncover each juror’s background, biases, and suitability for service.






(a)
This questioning is performed largely by the lawyers in state court, but mainly by the judge in federal court. Accordingly, lawyers in federal court are normally asked to supply proposed voir dire questions in their trial brief.





(b)
This questioning process, when performed by lawyers, is a great opportunity for developing rapport with the pool, but it is an equally great opportunity for uninten-tionally embarrassing and antagonizing pro-spective jurors. So be sure to treat the jurors with the utmost respect, without any trace of condescension.




(5)
Periodically the judge interrupts the questioning process, inviting the lawyers to exercise their power to “excuse” a panelist from the jury box.





(6)
There are two different ways to “excuse” a juror:






(a)
“Peremptory” challenges (usually limited to three per side) can be exercised for any reason. They are often reserved for jurors who seem unsympathetic or potentially hostile. BUT: lawyers exercising peremptory challenges must be prepared to show that they are not excluding jurors on the basis of race or gender. Batson v. Kentucky, 476 U.S. 79 (1986) (race); Flowers v. Mississippi, 139 S. Ct. 2228 (2019) (race); J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127 (1994) (gender).





(b)
Challenges “for cause” (unlimited) may be exercised if the juror has a conflict of interest (e.g., if the juror was employed by the corporate defendant or is the cousin of plaintiff’s attorney), or if the juror shows that she cannot or will not be impartial. 





(7)
The process ends when the lawyers have run out of their peremptory challenges and cannot identify any other panelists who should be excused for cause.



4.
Opening Statement




a.
The opening statement serves as a factual “roadmap” of the STORY your case will tell.




b.
A roadmap is needed because of the highly fragmented way that evidence comes in at trial. (We proceed witness by witness, as if the pieces to a puzzle were revealed one piece at a time. The opening statement gives the jury a glimpse of the completed puzzle.)



c.
But a good opening statement does more than tell a story; it imbues that story with a THEME.




d.
The trial theme is a succinct way of explaining what happened—and of getting the jury to accept YOUR version of the facts.




e.
That theme should permeate your case—from opening statement to closing argument.



5.
Presentation of Proof




a.
Batting Order





(1)
Plaintiff/prosecutor presents her case-in-chief, then rests.





(2)
Defendant presents his case-in-chief, then rests.





(3)
Plaintiff/prosecutor presents her case-in-rebuttal.





(4)
Defendant presents his case-in-rebuttal.





(5)
Further, ever narrower, cases-in-rebuttal, as needed.




b.
Witness Testimony





(1)
Direct examination by calling party.





(2)
Cross-examination by adverse party.





(3)
Re-direct by calling party.





(4)
Re-cross by adverse party.





(5)
Further, ever narrower, re-direct and re-cross, as needed.




c.
Rule 611(b): The “Scope of Direct” Rule




(1)
Cross-examination is generally confined to the topics covered by the witness during her direct examination. This is the so-called “scope of direct” rule. It’s governed by Rule 611(b).




(2)
But Rule 611(b) also permits cross-examination on any matter that pertains to the credibility of the witness. So let’s say, for example, that a witness testifies on direct examination about Topics A, B, and C. Under Rule 611(b), opposing counsel can stray from those topics to ask the witness about prior lies that she’s told or prior criminal convic-tions that reflect poorly upon her character for truthfulness. This is a very important exception to the “scope of direct” rule.


6.
Trial Motions




a.
A motion for judgment as matter of law (formerly called a “motion for directed verdict”) under Federal Rule of Civil Procedure 50(a) may be made by either party prior to the submission of the case to the jury. Usually, such motions are made orally right in the courtroom.




b.
If you fail to assert a 50(a) motion, you will WAIVE your right to seek JNOV after trial. (I’m referring here to the Rule 50(b) motion for judgment, formerly called a “motion for judgment notwithstanding the verdict” or “JNOV” motion.) To preserve your ability to file a 50(b) motion after trial, it is necessary to assert a 50(a) motion right after your opponent concludes her case-in-chief, or at the close of all the evidence.


7.
Closing Argument




a.
The closing is a demonstration that the evidence supports the verdict that you are asking the jury to deliver.



b.
Thus, your closing is NOT simply a recap of all the testimony. Instead, you should be marshaling the evidence that supports your case and attacking the evidence that hurts your case.




c.
If you are the plaintiff/prosecutor, you should walk the jury through the elements of the claim/crime that you are trying to prove, marshaling the evidence to show that you have satisfied your burden of proof on every element. If you are the defendant, you should review and critique the evidence to show that your opponent has failed to satisfy her burden of proof on at least one of the elements.



d.
In doing this, it is permissible to:





(1)
show how the evidence contradicts the version of events advanced by your opponent;





(2)
comment on witness credibility;





(3)
appeal to the jury’s common sense or experience in asserting that something did or didn’t happen; and





(4)
utilize the jury instructions to show that the law, when applied to the evidence, requires a verdict for your client.



8.
Jury Instructions




a.
On jury instructions, see Federal Rule of Civil Procedure 51.




b.
Before the jury can retire for its deliberations, the judge has to instruct the jurors on the law they must apply.




c.
When you are trying a case, it is very important that you take care to draft a full set of clear, well-written jury instructions.




d.
This is because you can lose a case that you deserved to win if the jurors are confused about the law during their deliberations.




e.
Moreover, a judge’s refusal to use any of your instructions can be invoked as a basis for appeal in the event you lose at trial.




f.
Normally, you’ll be required in federal court to submit proposed jury instructions as a component of your trial brief.




g.
But for the reasons cited above, you should always submit a full set of proposed instructions, regardless of whether the judge requires them.



9.
Jury Deliberations



10.
The Verdict




a.
General Verdict. A general verdict is where the jury simply announces its conclusion: e.g., “We find for the Defendant,” or “We find for the Plaintiff in the amount of $250,000.” To force the jury to make specific factual findings, it is necessary to move under Federal Rule of Civil Procedure 49 for a “special verdict” or for “jury interrogatories.”




b.
Special Verdicts and Jury Interrogatories. Under Rule 49, a lawyer can construct a verdict form in which the jury must answer (yes or no) a series of specific factual questions that are usually keyed to the elements of any claim or defense that the parties seek to prove. The lawyer submits the proposed verdict form to the judge with a motion under Rule 49. Opposing counsel can object to it; the judge must approve it.



11.
Judgment; Post-Trial Motions; Appellate Review


C.
The “Record”—What it is and How it is Made



1.
The Meaning and Purpose of the “Trial Record”




a.
Ideally, the “record” is a clean, clear account of what happened at trial—for the purpose of securing or defending your victory on appeal.



b.
Remember: Appellate courts are not fact-finders. They can act only on the basis of the formal record. If evidence did not find its way into the record, then it’s not evidence in your case.



c.
At trial, then, you are performing simultaneously for two different audiences:




(1)
the JURY sitting before you in the present; and





(2)
an as-yet-unseen APPELLATE PANEL who will review a transcript of these proceedings in the future.



2.
The Contents of the Record



a.
The record is not solely the trial transcript.



b.
It is also comprised of all the pleadings and motions and briefs ever filed in the case.




c.
Thus, the record is comprised of three different components:




(1)
the court papers filed in the case (and their corresponding docket entries), along with any opinions or orders issued by the judge;





(2)
the verbatim transcript of any hearings, con-ferences, and trial testimony; and





(3)
the tangible exhibits that the parties offered into evidence, whether accepted by the judge or not.


3.
How the Record is Made




The trial transcript is stenographically recorded (typed up by hand) by a specially trained person known as a court reporter.


4.
Conduct of Lawyers that Hampers Court Reporters




(See the excellent coverage of this topic in Mueller & Kirk-patrick, commencing on page 16.)




a.
Echoing the Witness




b.
Overlapping Dialogue




c.
Numbers




d.
Proper Names




e.
Exhibits




f.
Indications and Gestures




g.
“Off the Record”




h.
Sidebar Conferences




i.
Abstruse Terminology




j.
Reading Testimony into the Record


D.
Offering Evidence



1.
Direct Examination of Witnesses




a.
Introduction: the Contrast Between Direct and Cross





(1)
When conducting direct examination, you want to ask short, unobtrusive questions, allowing the witness to be the star.





(2)
When conducting cross-examination, you become the star, controlling the witness with leading questions.




b.
The “Mapping” of Direct Examination Testimony





(1)
Don’t begin writing any questions for your witness until you have carefully considered why you are calling her to the stand. What do you hope to accomplish through her testimony? To what facts can she testify, based on personal knowledge, that will help you to prove your case? As you answer these questions, begin mapping out a list of points that you want to cover when she is on the witness stand. Once you have identified all the points you want to cover, you are finally in a position to draft the specific questions that you will ask your witness.





(2)
Every question you ask your witness must be traceable to one of two objectives:






(a)
proving facts that satisfy the elements of any claim or defense for which you have the burden of proof (or proving facts that will prevent your opponent from satisfying her burden of proof); or






(b)
answering any questions that the jurors are silently asking themselves about your witness.





(3)
As to the first objective (eliciting facts that help to prove your case), you must always remain cognizant of the ELEMENTS of any claim or defense for which you have the burden of proof. If, for example, you are the plaintiff in a promissory estoppel suit, it will be necessary for you to prove that: (a) the defendant made a promise to your client, which (b) induced (c) detrimental reliance by your client; and your client’s reliance was both (d) reasonable and (e) foreseeable. When you draft the direct examination for a witness, you must focus on which elements she can help you to prove. Once you are aware of those elements, you can craft specific questions that will help you to elicit facts that are probative of any specific element. (In situations where you don’t have the burden of proof, you must focus on the elements that your opponent must satisfy—with a view toward proving facts that will prevent her from satisfying one or more of those elements.) 





(4)
As to the second objective (answering any questions that the jurors are silently asking them-selves about your witness), you’ll need to draft your direct examination so as to satisfy their curiosity on three points:






(a)
“Who is this witness?”






(b)
“Why is he here?”






(c)
“Can I trust him?”




c.
The Personal Knowledge Requirement—Rule 602




(1)
Every witness who testifies in court (except for expert witnesses) must have PERSONAL KNOW-LEDGE of the facts that she relates. Federal Rule of Evidence 602.





(2)
Thus, in constructing a direct examination, you must not ask the witness about events that she did not personally experience.




(3)
If a witness does attempt to testify about matters outside her personal experience, the proper response by opposing counsel is: “OBJECTION. SPECULATION.”




(4)
If you ask a question that invites the witness to testify about facts outside her personal experience, the proper response by opposing counsel is: “OBJECTION. THE QUESTION CALLS FOR SPECU-LATION.”




(5)
This means that, during the discovery process, you need to be searching for witnesses who have personal knowledge of the facts you must prove.



d.
Leading Questions—Rule 611(c)





(1)
On leading questions, see Federal Rule of Evidence 611(c).





(2)
What is a “leading” question? It is a question that strongly suggests the answer. Take, for example, the following question: “Isn’t it true, Dr. Pappas, that you never bothered to read the patient’s chart?” This is very different from asking the witness: “Did you read the patient’s chart?”





(3)
Generally, leading the witness is not allowed on direct examination. Why not? Because when a lawyer is asking leading questions on direct, the lawyer is essentially telling the story, while the witness passively answers “yes” to every question. This is not testimony. It is little better than a charade. On direct examination, the witness must be able to tell her own story; the lawyer cannot testify for her.




(4)
But leading on direct is allowed in certain situations:






(a)
on preliminary matters (i.e., at the very start of a direct examination, to establish basic facts that are not in dispute);





(b)
as a transition from one subject of inquiry to another, or as a connective, linking up earlier testimony;





(c)
when confronted with an adverse or hostile witness;





(d)
when your own witness gives a “surprise” answer;





(e)
when dealing with a witness of diminished capacity;





(f)
when the witness’s memory is exhausted.




(5)
In situations 4(a) and 4(b) above, you can employ leading questions WITHOUT first asking for the judge’s permission.





(6)
But in situations 4(c)-(f), be sure to ASK THE JUDGE FOR PERMISSION before launching into any leading questions.



e.
Dealing with the Forgetful Witness—Rule 612 “Present Recollection Refreshed”





(1)
Many witnesses find it terrifying to appear in court—and this fear can cause them to FORGET some details of their testimony that they had no trouble remembering when you were prepping them back in your office.




(2)
Before trial, explain to your witness that there is nothing wrong with failing to remember some-thing—and that, in order to jog her memory, it’s OK for her to read silently from a document while on the witness stand.




(3)
Rule 612 provides a PROCESS for jogging a witness’s memory when she becomes forgetful on the stand. Invariably, this takes place during the direct examination of your own witness; it almost never happens on cross.





(4)
Any writing, made at any time, may be used to jog the witness’s memory. In fact, the “memory-refreshing” object need not be a writing. Most commonly, the object is some sort of document—a report, a letter, a deposition transcript—but photographs are also used for this purpose.




(5)
Before trial, work with your witness to identify one or more writings to be used in court for this purpose. IMPORTANT POINT: The writing need NOT have been authored by your witness.




(6)
If there is ONE PARTICULAR DOCUMENT that your witness wants to use for this purpose, then you can employ the following questions in laying your foundation: “Is there anything that would help to refresh your recollection?” “Yes.” “What would that be?” Now the witness specifically mentions the document; e.g., “The incident report that I wrote.” Obviously, you’ll want to bring that document to court. Note that it need NOT be listed among your trial exhibits.





(7)
FOUNDATIONAL ELEMENTS:






(a)
The witness is UNABLE TO RECALL some-thing while testifying. 






(b)
If the examining lawyer is unable to jog the witness’s memory through questioning, the lawyer presents the witness with a writing in an effort to refresh her memory.






(c)
Counsel should have the writing marked for identification, show it to opposing counsel, and then show it to the witness, asking her to read it SILENTLY. The witness is NOT allowed, under the guise of refreshed recollection, to testify to the CONTENTS of the writing.






(d)
If the witness testifies that she now recalls the matter independently of the writing, counsel should take the writing away from the witness and then ask her to testify without reliance upon it.






(e)
The witness’s recollection is deemed to have been “refreshed.”






(f)
The writing is NOT received into evidence.




(8)
In addition to 612, there is one other rule that deals with the forgetful witness: the hearsay exception for Past Recollection Recorded under Rule 803(5). This rule applies where the witness is unable to recall a MASS of details that she wrote down accurately at an earlier time—and she cannot independently recall those details even after READING the document in which she recorded them. Now we need a hearsay exception, because the only way to PROVE those factual details is to use the written RECORD that the witness earlier created. This is necessary because the witness is unable to testify to those details based upon her PRESENT recollection. Notice the different NAMES for these two rules: 612 Present Recollection Re-freshed versus 803(5) Past Recollection Recorded.





(9)
What Are the Key Differences Between 612 and 803(5) in Terms of WHAT THEY LOOK LIKE IN THE COURTROOM?






(a)
If successful, the 803(5) foundation culmi-nates with the witness READING ALOUD FROM THE DOCUMENT, which is strictly forbidden under 612.





(b)
Under the 803(5) foundation, the witness must describe HOW she CREATED the document, which does not happen under 612.





(c)
Under the 803(5) foundation, the witness must AUTHENTICATE the document, which does not happen under 612.





(d)
Under the 612 foundation, the witness must confirm that reading the document has REFRESHED her memory. Under the 803(5) foundation, the witness must confirm that reading the document has FAILED to refresh her memory.



f.
Laying the Foundation for Admission of Evidence




(1)
What is a “foundation”? A foundation is a set of preliminary questions that must be asked of a witness in order to set the stage for eliciting particular testimony or introducing an exhibit.




(2)
What are the sources in the Rules of Evidence for the requirement of laying a foundation?





(a)
Rule 602: the personal knowledge require-ment. 





(b)
Rule 901: the authentication requirement.





(c)
Many rules—the various hearsay exceptions, for example—have their own specific re-quirements.




(3)
In the next three paragraphs, I’m going to give you three sample foundations—one for eliciting eye-witness testimony, one for introducing a tangible object, and one for eliciting hearsay testimony under a particular hearsay exception.




(4)
Eyewitness Testimony—Requisite Foundation






(a)
Witness was present





(b)
and in a position





(c)
to observe the relevant facts.





(5)
Tangible Objects (That Are Readily Identifiable)—Requisite Foundation






(a)
Exhibit is relevant.






(b)
Exhibit can be identified visually or through other senses.






(c)
Witness recognizes the exhibit.






(d)
Witness knows what the exhibit looked like on the relevant date.






(e)
Exhibit is now in the same or substantially the same condition as when the witness saw it on the relevant date.





(6)
Hearsay Exceptions—Requisite Foundation






[Example: Past Recollection Recorded, Rule 803(5)]






(a)
The witness once had personal knowledge of the relevant facts or events;






(b)
but now she cannot recall them fully and accurately;






(c)
she previously recounted them accurately in a record or memorandum;






(d)
at a time when they were still fresh in her memory.



2.
Cross-Examination of Witnesses




a.
Control the witness with leading questions derived from his deposition testimony.




b.
Each question that you ask should be based on a factual concession or assertion that came out of the witness’s mouth at his deposition.




c.
And for each of those questions, you should have a page citation to the exact passage in the deposition transcript where the witness made the remark.




d.
If he fails to answer “yes” to your leading question, impeach him in front of the jury by confronting him with the inconsistency between his trial testimony and the testimony he gave at his deposition.




e.
File the deposition transcript with the court in advance of trial (per Fed. R. Civ. P. 5(d)(1)) and have it ready at hand when you perform your cross-examination. You are authorized to use the deposition transcript to impeach the witness at trial by Fed. R. Civ. P. 32(a)(2).


3.
Tangible Evidence




a.
There are three types of tangible evidence:





(1)
real evidence





(2)
demonstrative evidence





(3)
writings




b.
Steps for qualifying items of tangible evidence:





(1)
Marking for identification.





(2)
Laying the necessary foundation.





(3)
Offering the exhibit into evidence.





(4)
Securing an express ruling on the record.





(5)
Showing or reading the exhibit to the jury.



4.
Judicial Notice




a.
Governed by Rule 201(b), which permits judicial notice of facts that are:





(1)
subject to common knowledge among reasonably informed persons in the jurisdiction; or





(2)
capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be disputed (e.g., that October 11, 2015 fell on a Thursday).



5.
A Footnote on Direct Examination:  Your Witness Tells a Lie!




a.
Ohio Rules of Professional Conduct, Rule 3.3(a)(3): A lawyer shall not knowingly use perjured testimony or false evidence.




b.
Ohio Rules of Professional Conduct, Rule 3.3(a)(3): A lawyer has an affirmative duty to rectify—and, if the client refuses, to reveal—any fraud upon the tribunal.


E.
Objections to Evidence



1.
Party Responsibility for Making Objections




a.
If the admission of certain evidence would be prejudicial to your client, the burden falls on you, and you alone, to make a timely objection.




b.
This is true even in cases involving multiple defendants, each of whom is separately represented. If you are representing one of those defendants, and if the plaintiff or prosecutor is attempting to introduce evidence that would be prejudicial to your client, don’t wait around for one of the other defense attorneys to object. The duty to protect your client falls to you and no one else.



2.
Reasons for Foregoing Available Objections




a.
Counsel may let a questionable objection go by the board because she does not want to risk underscoring potentially hurtful testimony.




b.
Counsel may abandon an available objection because it pertains merely to an innocuous violation of the rules and/or she does not want to give jurors the impression that she is excessively obstructive or mistrusts them.



3.
Objections Made for Effect




a.
It is ethically improper to object merely in order to:





(1)
make speeches before the jury, or





(2)
interrupt the flow of a damaging examination, or





(3)
coach a witness who is undergoing effective cross-examination.




b.
It is increasingly the practice of trial judges to require that any argumentation in support of an objection be made at sidebar, out of the jurors’ hearing. Since jurors likely resent these mystifying little huddles, there is all the more reason to forego needless objections.



4.
Time for Objecting to Testimony




a.
Coach your witnesses, when they are being cross-examined, to give you a “gap” in which to object; i.e., they should not blurt out a reply while your opponent is still asking her question.




b.
It is necessary to interpose your objection before the objectionable evidence comes in. See Federal Rule of Evidence 103(a)(1)(A). If some testimony does get in before you manage to object, then you should also assert a motion to strike that testimony. See Federal Rule of Evidence 103(a)(1)(A).


5.
Objecting to Exhibits




a.
At Trial





Wait to object until the moment when your opponent formally moves for admission of the exhibit.




b.
Pretrial Objections to Exhibits: the “Motion in Limine”




A motion in limine is a pretrial motion that seeks a pretrial ruling from the judge on the admissibility of certain evidence. Normally, a motion in limine asks the judge to exclude specified testimony or exhibits. The motion is accompanied by a brief in which you cite case law to support your argument. Motions in limine are authorized by Federal Rule of Evidence 103(b), which specifically mentions pretrial rulings on evidence.


6.
Specificity of Objections




a.
A bare “I object” is rarely sufficient. It should be accompanied by a concise statement of the basis for your objection—e.g., hearsay, speculation, misquoting the witness, insufficient foundation, etc.




b.
See Federal Rule of Evidence 103(a)(1), which provides that appealable error cannot be based on the admission of evidence unless a timely objection or motion to strike appears on the record, stating the specific ground of objection, if the specific ground was not apparent from the context.




c.
Your duty to offer a concise basis for your objection is not a license to give a long speech in front of the jury. Many judges—and the local rules in some jurisdictions—forbid any debate within earshot of the jury on the admissibility of evidence, requiring instead that such arguments take place either at the sidebar or during a jury recess.




d.
See your Rules Handbook (Chapter 3, commencing on page 275) for common objections and responses.




e.
See Mueller & Kirkpatrick (pages 32-34) for excellent coverage of objections that go to the FORM of your opponent’s question to a witness.



f.
Here are some common objections to the FORM of a question that are frequently invoked at trial. (These objections are not codified in the Federal Rules of Evidence; nor do they appear anywhere in the Federal Rules of Civil Procedure. They are essentially common law objections, but they are recognized in both state and federal court.)




(1)
Assuming Facts Not in Evidence: A question is objectionable if it assumes, in the asking, facts that have not already been proved through the testimony of the witness or by other competent evidence. The objection is cured by asking the witness about the fact that was assumed in the objected-to question and verifying that the witness knows the fact to be true.




(2)
Compound Questions: A compound question is one that asks for two or more items of information at the same time, making it likely that the answer will produce a confusing record of the witness’s testi-mony. This objection can be cured by breaking the component parts of the question into single fact inquiries.




(3)
Misquoting the Witness: A question is objection-able when it includes a factual predicate purported-ly based on, but actually misstating, previous testi-mony by the witness. When this objection is assert-ed, it is often beneficial to ask the court reporter to read back the disputed testimony to clarify what the witness actually said.




(4)
Asked and Answered: A question may be objected to as “asked and answered” when it calls for repetition of testimony from a witness who has already provided an answer to the same question from the interrogating attorney. The true thrust of this objection is that the interrogating attorney is unhappy with the original answer and is hoping to get a “better” answer by inquiring a second time.




(5)
Argumentative: An argumentative question is one that is asked not for the purpose of obtaining information from the witness but rather, in the guise of a question, to make argument regarding the facts of the case, hoping for witness agreement. An argumentative question will often seek to get witness agreement to inferences drawn from the facts or to a partisan “spin” of the facts. These questions are typically phrased either as yes-or-no questions or leading questions.




(6)
Ambiguous/Vague: An ambiguous question is one that is susceptible to at least two interpretations, or is so vague or unintelligible as to make it likely that the witness will be confused or her resulting testimony will create an unclear record. The object-tion can be cured by rephrasing the question or by demonstrating that the witness actually under-stands the question.




(7)
Narrative: This objection can be asserted if the witness testifies at great length without being interrupted by questions. The objection applies to situations where the witness appears to be delivering a rehearsed speech. The objection may also be directed to an open-ended question from the lawyer that invites such a reply.



g.
NOTE TO STUDENTS ON TESTING: On my exam, you will not be responsible for objections like these that go to the form of a lawyer’s question. Instead, you will be tested only on objections that go to specific rules that we’ll cover in the Federal Rules of Evidence or to the various evidentiary foundations that we will learn.



h.
When defending a deposition, you must always object to the form of the question whenever appropriate; by failing to object, you waive the right to assert that objection at a later point in the litigation. Federal Rule of Civil Proce-dure 32(d)(3)(B).


7.
“Continuing” Objections




a.
Let’s say, for example, that you object to an entire area of inquiry but the judge allows it, paving the way for your opponent to ask 15 different questions about a particular document or event.




b.
It would be unwise and impractical for you to object 15 times in a row—producing an interruption and requiring the judge to overrule you after each of your opponent’s 15 questions.




c.
Obviously, you want to preserve these errors for appeal—but doing it this way will only annoy the jury and antagonize the judge.




d.
How else can you accomplish the same objective?




e.
When the judge issues her initial ruling, paving the way for all of these questions, state your objection for the record and then say: “Your honor, I also assert a continuing objection to all subsequent questions that inquire into this subject.”



8.
Need for Obtaining a Ruling




Where the judge is slow to rule on your objection and the witness starts to answer the pending question, interrupt and ask the court to instruct the witness not to answer until the court has ruled.



9.
“Exceptions”




It is no longer necessary to note your “exception” to an adverse evidentiary ruling in order to preserve the error for appeal. See Federal Rule of Civil Procedure 46.


F.
The Offer of Proof [Rule 103(a)(2) and 103(c)]


1.
Offer of Evidence as Distinguished from Offer of Proof




a.
An offer of evidence is the final step, after laying a proper foundation, in the introduction of evidence.





(1)
E.g., “Your honor, we now offer in evidence what has been marked as Plaintiff’s Exhibit Number 1 for Identification.”




b.
An offer of proof is entirely different. It is a procedural device that is used when the judge will NOT receive your evidence, and is designed to make a record of what it was that you were not permitted to prove. Essentially, you are making that record for the benefit of an appellate court down the road, in case you lose at trial. See Federal Rule of Evidence 103(a)(2).




c.
In the absence of an explicit offer of proof, an appellate court will often have no sure way of knowing whether the trial court’s evidentiary ruling was correct.




d.
Equally important, the reviewing court will have no sure way of knowing whether the loss of the excluded evidence was unfairly prejudicial to the introducing party’s case; it can hardly weigh the importance of rejected evidence without knowing what that evidence would have been.



2.
Offer of Proof Made During the Examination of a Witness




a.
There are three ways of making an offer of proof during the course of a witness’s oral examination:





(1)
the tangible offer;





(2)
the witness offer; and





(3)
the lawyer offer.




b.
Let’s review them one by one:





(1)
The Tangible Offer






(a)
The tangible offer pertains to an EXHIBIT—a piece of tangible evidence that the trial judge has refused to admit.






(b)
Upon its rejection, counsel should state clearly for the record: “In that event, your honor, I would like to include this item in the trial record by means of an offer of proof.”






(c)
At that point, if you have not done so already, ask the court reporter to mark the exhibit, use your witness to authenticate or identify it, and then hand it to the court reporter for inclusion in the trial record.






(d)
Unlike exhibits admitted into evidence, this exhibit will NOT go with the jurors into their deliberation room—but it will find its way into the record on appeal (along with all other exhibits, whether received or rejected).






(e)
To perfect your offer of proof, there are two additional actions you may want to take:







1.
State for the record the intended purpose of the exhibit, if there exists any possibility that its function is unclear.







2.
You may also wish to be certain that the record reflects the trial judge’s reasons for rejecting the exhibit, since the judge may be focusing on a ground for rejection while erroneously disre-garding a legitimate alternative basis for admission.





(2)
The Witness Offer






(a)
The witness offer pertains to TESTIMONY that the trial judge has refused to allow.





(b)
After requesting leave of court to perform an offer of proof—which is usually conducted outside the jury’s hearing but with the court reporter taking it all down—counsel simply proceeds with the examination of the witness, employing the usual question-and-answer method, and the witness’s recorded responses constitute the offer of proof. See Federal Rule of Evidence 103(c).






(c)
Once again, counsel’s only remaining task may be to explain the relevance or purpose of the excluded testimony more fully than she did at the time her opponent successfully objected to it.






(d)
Likewise, counsel should ensure that the record reflects the judge’s reasons for excluding the testimony.





(3)
The Lawyer Offer






(a)
Here, often for the sake of speed and precision, the lawyer dispenses with a “witness offer” and simply says, on the record and immediately following an exclusionary ruling by the judge, what the witness’s answer would have been.






(b)
You dare not do this in front of the jury. But, by asking for leave to approach the bench, the lawyer can accomplish it at sidebar.






(c)
Counsel would say, for example:







1.
“Your honor, through this witness we offer to prove [such-and-such].” Or...







2.
“The witness, had he been permitted to answer the last question, would have testified to [such-and-such].”






(d)
Counsel’s statement should include any additional assertions necessary to demon-strate that the described response would be relevant and otherwise admissible in evidence.



3.
Making Offers of Proof Outside the Jurors’ Hearing




a.
Whether an offer of proof must be presented outside the jurors’ hearing is a question addressed to the discretion of the trial judge.




b.
But you should always assume that the trial judge does not want the jury exposed in any way to an offer of proof. The judge has excluded the evidence for a reason and will not take kindly to any action that places the forbidden evidence in front of the jury.




c.
Often, a judge will allow offers of proof to accumulate so that, during a jury recess, several offers of proof can be disposed of in rapid succession.


*   *   *

II.
BASIC PRINCIPLES OF RELEVANCY


This section of the course is divided into three parts:


A.
Introduction to Relevance


B.
Logical Relevance



[focusing on Rules 401 & 402]


C.
Pragmatic Relevance



[focusing on Rules 105, 106 & 403]


*   *   *


A.
Introduction to Relevance



1.
We will not spend a lot of time on relevance—because you have been learning the concept of relevance ever since your first day in law school. Relevance turns on the LAW that governs your case. In a criminal case, facts are relevant if they help to satisfy or negate the elements of the CRIME. In a civil suit, facts are relevant if they help to satisfy or negate the elements of the plaintiff’s CLAIM. Thus, in a promissory estoppel suit, a fact will be relevant if it speaks to one of the requisite elements: Did the defendant make a promise to the plaintiff? Did the plaintiff rely to her detriment on that promise? Was it reasonable and fore-seeable that the plaintiff would so rely? Ultimately, then, relevance is a function of the substantive law that governs the claims, crimes, or defenses in your case.


2.
Pertinent Rules




a.
Rule 401 (defining relevance broadly)




b.
Rule 402 (excluding irrelevant evidence)




c.
Rule 403 (excluding even relevant evidence on grounds of prejudice, jury confusion, or waste of time)




d.
Rule 105 (“limited” admissibility)




e.
Rule 106 (the “rule of completeness”)



3.
The Broad Sweep of Rule 401—Deeming Evidence Relevant If It Has “Any Tendency” To Make a Key Fact More or Less Probable



4.
In Determining Relevance, Context Is Everything.




a.
See Mueller & Kirkpatrick (“M&K”) at 51:





(1)
E’s employer is relevant only in the first lawsuit, where plaintiff alleges injuries sustained due to E’s negligence in driving a truck for the company. This is because the doctrine of respondeat superior governs the case.




(2)
E’s employer is NOT relevant in the second lawsuit, where E is himself the plaintiff and is alleging that F owes him money under a promissory note. Since the doctrine of respondeat superior does NOT gov-ern the second lawsuit, E’s employer is irrelevant.



b.
Thus, context is determined not just by who is suing whom, but by the claims advanced in the lawsuit.




c.
For example: Facts that might be relevant in a negligence action may be utterly irrelevant where the plaintiff is asserting a strict liability theory—because the elements of those two tort actions are completely different.



5.
Direct vs. Circumstantial Evidence




a.
See M&K at 52:





(1)
Good example of the distinction between direct and circumstantial evidence, where the issue concerns the identity of E’s employer:






(a)
direct evidence: E testifies that he is employ-ed by the company;






(b)
circumstantial evidence: E is seen loading boxes into a truck that bears the company’s logo.




b.
The Federal Rules draw NO distinction between direct and circumstantial evidence.




c.
The weight to be given such evidence is left to the jury’s discretion.




d.
Criminal convictions can rest entirely on circumstantial evidence.




e.
Though “circumstantial evidence” is sometimes regarded as a pejorative term by laypersons, it can be quite compelling to a jury.




f.
Vincent Bugliosi, the prosecutor who obtained the Charles Manson conviction in the Sharon Tate murder, asserted in a book, Outrage (W.W. Norton & Co. 1996), that O.J. Simpson could have been convicted largely on the basis of circumstantial evidence that the prosecution (for tactical reasons) never even presented to the jury:





(1)
O.J.’s farewell/suicide note, which he wrote upon learning that he would be charged with the murders—a note that O.J. left behind in departing Robert Kardashian’s home with Al Cowlings just when he was scheduled to surrender at the LAPD.





(2)
O.J.’s “flight” with Cowlings, which produced the low-speed chase in which O.J. was seen pointing a gun at his own head, and was later found to be carrying:






(a)
his passport;






(b)
a disguise (fake goatee, fake mustache, bottle of spirit gum to apply the disguise, and bottle of makeup adhesive remover to take it off);






(c)
and $8,750 in cash (Cowlings was carrying the money; he said O.J. gave it to him).





(3)
Audio tape of an incriminating statement that O.J. made to police the day after the murders, in which he admitted cutting himself on the night of the murders—before he allegedly cut himself in the Chicago hotel room.




g.
I cite this evidence not to take sides in the O.J. case or to express an opinion about O.J.’s guilt—but merely to demonstrate just how compelling circumstantial evidence can be.


B.
Logical Relevance



[Rules 401 & 402]



1.
Problem 2-A (“Too Much Wax on the Floor?”) [64]



2.
Problem 2-B (“Was He Going Too Fast?”) [64-65]


C.
Pragmatic Relevance



[Rules 105, 106 & 403]



1.
Prejudice and Confusion [Rule 403]




a.
The purpose of Rule 403: Permitting the exclusion of even relevant evidence if it poses the danger of...





(1)
“unfair prejudice,”





(2)
“confusing the issues,”




(3)
“misleading the jury,”





(4)
“undue delay,”





(5)
“wasting time,” or





(6)
“needlessly presenting cumulative evidence.”




b.
Note that Rule 403 is not easily invoked; its language has a pro-admissibility slant:





Evidence will be excluded under 403 only if its probative value is “substantially outweighed” by the danger of unfair prejudice, confusing the issues, misleading the jury, etc.



c.
Gruesome photographs: State v. Chapple (Ariz. 1983) [68]





(1)
Gruesome photographs are commonly allowed IN—even in murder prosecutions, where they may inflame the jury against whoever is sitting at the defense table.





(2)
But they ARE sometimes kept out, especially when they depict the body in an altered condition (due to decomposition or autopsy) and thereby produce an added shock to the jury.





(3)
State v. Chapple [68], a 1983 decision by the Arizona Supreme Court, is somewhat unusual in invoking Rule 403 to keep OUT gruesome photos of the victim in a murder prosecution. Why did the court exclude the photos? Because they didn’t supply proof on any contested issue in the case.



d.
The jury confusion prong of Rule 403: Problem 2-F (“The Exploding Gas Tank”) [80]



2.
Limited Admissibility—Confining the Impact of Proof [Rule 105]




a.
The Purpose of Rule 105





(1)
Rule 105 deals with a problem known as “limited admissibility.”





(2)
It’s a problem that arises in virtually every trial—and here’s what it involves:






(a)
Sometimes the judge will let IN evidence that is admissible for one purpose even though it’s inadmissible for another purpose.






(b)
Or she’ll let in evidence that is admissible against one defendant but is inadmissible against the other defendants.





(3)
Rule 105 prescribes a procedure for dealing with this problem of “limited admissibility.”





(4)
It authorizes the judge, upon request, to give the jury a limiting instruction, admonishing them to consider the evidence only for a particular purpose or only against a particular party.




b.
Problem 2-G (“‘My Insurance Will Cover It’”) [82]



3.
Rule 106 “Completeness”—Providing Context to Evidence That Has Already Come In




a.
The purpose of Rule 106





The common law “rule of completeness,” which underlies Federal Rule of Evidence 106, was succinctly stated by Wigmore:





“[T]he opponent, against whom a part of an utterance has been put in, may in his turn complement it by putting in the remainder, in order to secure for the tribunal a complete understanding of the total tenor and effect of the utterance.” 7 J. Wigmore, Evidence in Trials at Common Law ¶ 2213 at 653 (J. Chadbourne rev. 1978).




b.
Problem 2-H (“‘Power Rollback Caused the Crash’”) [84-85]



4.
“The Shortness of Life”—Preventing Undue Delay: Rule 403’s Other Purpose




a.
Aside from its salient function (to exclude evidence that will prejudice or confuse the jury), Rule 403 has another purpose: to expedite trials by giving judges the power to exclude even relevant evidence to prevent “undue delay, wasting time, or needlessly presenting cumulative evidence.”
III.

HEARSAY


A.
What is Hearsay? [Rule 801]



1.
Here is the basic function of the Hearsay Rule: to block lawyers from proving facts at trial through out-of-court factual assertions by non-testifying witnesses.


2.
To me, the most helpful way to think about the Hearsay Rule is that it flows naturally from the personal knowledge requirement in Rule 602. Nobody (except for expert witnesses) is allowed to testify about facts that they did not personally experience. Thus, I am not allowed to testify about a car crash that I did not see. That would violate Rule 602. What if my friend saw the car crash and later told me what she saw? NOW can I testify about the car crash? No—because I didn’t experience the car crash first hand, so my testimony would still violate Rule 602. Can I tell the jury the factual details recounted by my friend? No—because THAT would violate the Hearsay Rule.


3.
The solution, of course, is to get my FRIEND onto the witness stand so that she can tell the jury what she saw. In this situation, there is no violation of Rule 602 and no violation of the Hearsay Rule.


4.
How is hearsay defined? 




a.
An out-of-court FACTUAL ASSERTION



b.
offered for its TRUTH.



5.
How is hearsay regulated?




a.
Rule 801(c) (defining hearsay)




b.
Rule 802 (requiring its exclusion)




c.
Exceptions to the hearsay bar: Rules 801(d), 803, 804, and 807.



6.
What is the policy for excluding hearsay?




a.
Hearsay is unreliable as evidence.




b.
Its trustworthiness cannot be tested by cross-examina-tion.



7.
How do I recognize hearsay?




a.
Identifying Statements Intended as Assertions: Problem 3-A (“Three See a Robbery”) [112-13].




NOTE TO STUDENTS: When preparing Problem 3-A, IGNORE the statement by Witness #3; please focus ONLY on the statements by Witnesses #1 and #2.

B.
A Closer Look at the Doctrine



1.
Prong #1:  An Out-of-Court FACTUAL ASSERTION




a.
Rule 801(a) is confined to statements that are intended by the declarant as a factual assertion.




b.
This can include nonverbal conduct—e.g., gestures—intended as a factual assertion.




c.
Thus, statements posing questions or positing opinions CANNOT be hearsay.



2.
Prong #2:  Offered for its TRUTH




a.
Even if a statement looks like a factual assertion (e.g., “Kevin O’Neill stole $300,000 from CSU.”), it will be hearsay only if offered for its truth.



b.
Let’s say that someone accuses me of stealing $300,000 from CSU. I contend that his statement is a LIE and I sue him for defamation. To win my case at trial, I must prove that he made that statement. If I offer the statement into evidence, is it hearsay? Of course not. Because I’m not trying to prove that I stole $300,000 from CSU.



c.
Thus, in applying Prong #2, CONTEXT is everything. Always ask yourself, “For what purpose is the statement being offered?”




d.
TIP: Try viewing the statement in isolation and then asking yourself, “Is the proponent trying to prove the very thing that this statement asserts?” If the answer is “no,” it’s not hearsay.


3.
A Closer Look at the Policy Grounds for Excluding Hearsay: The Four Hearsay “Risks”




a.
Because hearsay constitutes an out-of-court assertion, the lawyer opposing it is handicapped in challenging its truth—because she is deprived of a contemporaneous opportunity to cross-examine the out-of-court declarant in order to TEST:





(1)
the declarant’s perception;





(2)
the declarant’s memory;





(3)
the declarant’s sincerity; and





(4)
to test for misstatement, faulty narration, or ambiguity.



4.
Actions/Statements That CAN’T Be Hearsay Because They Flunk Prong #1 or Prong #2




a.
NOT AN ASSERTION OF FACT (and therefore flunks Prong #1).



b.
NOT OFFERED FOR ITS TRUTH (and therefore flunks Prong #2):





(1)
Prior Inconsistent Statements Offered to Impeach a Witness





(2)
Verbal Acts





(3)
Statements Offered to Show Their Effect on the Person Hearing or Reading Them



5.
Prior Inconsistent Statements Offered to Impeach a Witness as Nonhearsay



a.
The hearsay rule does not apply to, and therefore does not block, an important method of cross-examination—con-fronting a witness with his prior inconsistent statement.



b.
Let’s imagine, for example, that I am an eyewitness to a car crash between a Volvo and a Ford. At trial, I testify on direct examination for the Volvo. But then the opposing lawyer rises to cross-examine me: “Mr. O’Neill, you just told the jury that the Volvo entered the intersection under a green light—but two days after the crash, you told an insurance adjuster that the light was RED for the Volvo, isn’t that true?”



c.
Doesn’t the hearsay rule block my prior inconsistent statement to the insurance adjuster? It’s an out-of-court factual assertion, right? Yes, but it fails to satisfy the second prong of our hearsay test. The opposing lawyer is presenting my statement NOT for its TRUTH but to show that I changed my story. By showing the jury that I have told two different versions of the same event, the opposing lawyer is impeaching my credibility as a witness. This is a permissible NON-HEARSAY use of my prior inconsistent statement to the insurance adjuster. 



d.
Problem 3-C (“‘The Blue Car Ran a Red Light’”) [132]



e.
Be careful not to confuse this category of nonhearsay (the IMPEACHMENT use of prior inconsistent statements) with the hearsay exception in Rule 801(d)(1)(A) (which governs the SUBSTANTIVE use of prior inconsistent statements).





(1)
On an exam, how can you tell the difference between the IMPEACHMENT use of a prior inconsistent statement (which is a form of nonhearsay whose use is governed by Rule 613) and the SUBSTANTIVE use of a prior inconsistent statement (which is a form of hearsay that is admissible only through 801(d)(1)(A))?






(a)
The easiest way to tell the difference is that the IMPEACHMENT use of a prior inconsis-tent statement always happens on CROSS-examination, while the SUBSTANTIVE use of a prior inconsistent statement always happens on DIRECT examination.





(b)
Almost invariably, the SUBSTANTIVE use of a prior inconsistent statement takes place while a PROSECUTOR is conducting the direct examination of a TURNCOAT govern-ment witness who is deviating from the helpful testimony that he previously gave under oath before a grand jury or at a preliminary hearing.





(c)
Unhappy with the turncoat’s present testimony, the prosecutor wants to read into the record a TRANSCRIPT of the turncoat’s earlier, helpful testimony. Since the prosecu-tor is offering that prior testimony FOR ITS TRUTH, a hearsay exception is necessary for getting it in—and that is what Rule 801 (d)(1)(A) provides.


6.
Verbal Acts as Nonhearsay



a.
Not hearsay because not offered for their truth; offered instead for the fact that they were said.




b.
Legal significance is attached to the mere utterance of certain words; for example, words of:





(1)
bribery





(2)
solicitation





(3)
cancellation





(4)
permission





(5)
defamation





(6)
contract formation (offer/acceptance)





(7)
delivery or property conveyance




c.
Not hearsay because the issue is simply whether the statement was made at all.




d.
Problem 3-D (“‘Any Way You Like’”) [133]




e.
Problem 3-E (“Whose Corn?”) [134]



7.
Statements Offered to Show Their Effect on the Person Hearing or Reading Them as Nonhearsay



a.
Like verbal acts, these statements are nonhearsay because they are offered for the fact that they were said, not for their truth. They are offered to prove that the statement was communicated to an individual—to prove that she was notified or apprised. Think of them as NOTICE statements.



b.
Problem 3-F (“‘I’m from the Gas Company’”) [135]


C.
Hearsay and Nonhearsay—Borderland of the Doctrine



1.
Incoming Calls to Bookies and Drug Dealers as Nonhearsay [Note 3, pages 145-46]


2.
Lying as Nonhearsay: Problem 3-J (“‘My Husband Is in Denver’”) [146]



3.
Disclosure as Nonhearsay: Problem 3-K (“King Air YC-437-CP”) [148]

D.
Hearsay Quiz [159]



Please focus ONLY on the following questions: 1-4, 10, 14, 17, 21-23, 27-28. Ignore the others.
IV.
HEARSAY EXCEPTIONS


A.
Introduction to Hearsay Exceptions [163-64]


1.
There are four categories of hearsay exceptions:




a.
certain types of prior statements by a testifying witness [Rule 801(d)(1)];




b.
admissions by a party opponent [Rule 801(d)(2)];




c.
unrestricted exceptions, which apply regardless of whether the declarant is available to testify in court [Rule 803]; and




d.
exceptions that may be invoked only if the declarant is “UNAVAILABLE as a witness” [Rule 804].



2.
Examining these categories one by one, let’s review the hearsay exceptions for which you’ll be responsible.




a.
Prior Statements by a Testifying Witness [Rule 801(d)(1)]. THREE exceptions fall within this first category:





(1)
Prior Inconsistent Statements






[Rule 801(d)(1)(A)]





(2)
Prior Consistent Statements






[Rule 801(d)(1)(B)]





(3)
Prior Statements of Identification





[Rule 801(d)(1)(C)]




b.
Admissions by a Party Opponent [Rule 801(d)(2)]. FIVE exceptions fall within this category:





(1)
Individual Admissions






[Rule 801(d)(2)(A)]





(2)
Adoptive Admissions






[Rule 801(d)(2)(B)]





(3)
Admissions by Speaking Agents






[Rule 801(d)(2)(C)]





(4)
Admissions by Employees and Agents






[Rule 801(d)(2)(D)]





(5)
Co-Conspirator Statements






[Rule 801(d)(2)(E)]




c.
Unrestricted Exceptions—which apply regardless of whether the declarant is available to testify in court [Rule 803]. Though there are 24 of these exceptions, only EIGHT are important (and you will be held responsible only for these EIGHT):





(1)
Present Sense Impressions [803(1)]





(2)
Excited Utterances [803(2)]





(3)
State of Mind [803(3)]





(4)
Statements Made for Medical Diagnosis or Treat-ment [803(4)]





(5)
Past Recollection Recorded [803(5)]





(6)
Business Records [803(6)]





(7)
Public Records [803(8)]





(8)
Learned Treatises [803(18)]




d.
Exceptions That May Be Invoked Only if the Declarant is “Unavailable as a Witness” [Rule 804]. There are FIVE of these:




(1)
Former Testimony






[804(b)(1)]





(2)
Dying Declarations






[804(b)(2)]





(3)
Declarations Against Interest






[804(b)(3)]




(4)
Statements of Personal or Family History





[804(b)(4)]





(5)
Statements Offered Against a Party Who Wrong-fully Caused the Declarant’s Unavailability





[804(b)(6)]


B.
Prior Statements by a Testifying Witness 



[Rule 801(d)(1)]



1.
This first group of hearsay exceptions applies to the situation in which the out-of-court declarant has come into court and is now on the witness stand.



2.
The rule governing this first group of exceptions is 801(d)(1).



3.
Rule 801(d)(1) creates a hearsay exception (actually defines as “not hearsay”) three very different types of prior statements by a testifying witness:




a.
Prior Inconsistent Statements





(but only those uttered under oath at a trial, deposition, or other proceeding)





[Rule 801(d)(1)(A)];




b.
Prior Consistent Statements





(but only when offered to rebut a charge of recent fabrica-tion or improper influence)





[Rule 801(d)(1)(B)]; and




c.
Prior Statements of Identification




(e.g., “line-up” IDs)





[Rule 801(d)(1)(C)].



4.
Let’s review these three exceptions in turn:




a.
The Hearsay Exception for Prior Inconsistent Statements [Rule 801(d)(1)(A)]





(1)
Such statements are generally regarded as hearsay; thus, their use as substantive evidence (i.e., to prove facts) is generally barred.





(2)
But they CAN be used to IMPEACH a witness; there is no hearsay problem with that (as we learned in the previous chapter—§ III(B)(5) of this Outline).





(3)
Rule 801(d)(1)(A) reflects a compromise between Congress and the drafters over the extent to which prior inconsistent statements may be used not just for impeachment but to prove facts.





(4)
Under this Rule, three separate conditions must all be satisfied before a prior inconsistent statement may be used substantively:






(a)
The witness must now be subject to cross-examination about the prior statement.






(b)
The statement must be “inconsistent” with her present testimony.






(c)
And it must have been made under oath in a prior trial, hearing, “other proceeding,” or deposition.





(5)
Finer Points:






(a)
The Rule’s legislative history indicates that one of its intended purposes was to help prosecutors deal with “turncoat” govern-ment witnesses.






(b)
Problems applying this Rule arise in connection with the witness who claims (and perhaps feigns) that she cannot remember making the prior statement. (See ¶ 7 below.)





(c)
Problems applying this Rule arise in another context: interpreting the proper scope of the term “other proceeding.” As construed by the federal courts, this Rule reaches testimony before grand juries, at preliminary hearings, and even during administrative adjudica-tions. But it does not embrace stationhouse or streetside interviews with law enforce-ment agents, even if the witness’s statement is reduced to affidavit form. 




(6)
Problem 4-A (“‘I Got Amnesia’”) [170-71]





NOTE TO STUDENTS: When preparing Problem 4-A please IGNORE the authors’ invitation to construct the best arguments for both sides; instead, simply rule on the issue as you think a federal judge would rule, in light of the cases discussed in Notes 1, 3(a), and 3(c) following the Problem.




(7)
Notes 1, 3(a), and 3(c) on Substantive Use of Inconsistent Statements: Memory Loss and Cross-Examinability [172-74]





(a)
The Rule’s “inconsisten[cy]” requirement is construed broadly by the federal courts. The prior testimony will be deemed “inconsis-tent” not only where it is diametrically opposed to, or logically incompatible with, the trial testimony, but even where the trial testimony is evasive. A change of position is enough. So is silence, reluctance, or feigned memory loss.






(b)
As for genuine (not feigned) memory loss, the federal courts are split.





(c)
My advice: In applying this rule, bear in mind that Congress intended it to be a useful tool for prosecutors in dealing with turncoat government witnesses. The federal courts have construed the rule in a way to preserve its utility for prosecutors.




(8)
On an exam, how can you tell the difference between the IMPEACHMENT use of a prior inconsistent statement (which is a form of nonhearsay whose use is governed by Rule 613) and the SUBSTANTIVE use of a prior inconsistent statement (which is a form of hearsay that is admissible only through 801(d)(1)(A))?





(a)
The easiest way to tell the difference is that the IMPEACHMENT use of a prior inconsis-tent statement always happens on CROSS-examination, while the SUBSTANTIVE use of a prior inconsistent statement always happens on DIRECT examination.





(b)
Almost invariably, the SUBSTANTIVE use of a prior inconsistent statement takes place while a PROSECUTOR is conducting the direct examination of a TURNCOAT govern-ment witness who is deviating from the helpful testimony that he previously gave under oath before a grand jury or at a preliminary hearing.





(c)
Unhappy with the turncoat’s present testimony, the prosecutor wants to read into the record a TRANSCRIPT of the turncoat’s earlier, helpful testimony. Since the prosecu-tor is offering that prior testimony FOR ITS TRUTH, a hearsay exception is necessary for getting it in—and that is what Rule 801 (d)(1)(A) provides.



b.
The Hearsay Exception for Prior CONSISTENT Statements [Rule 801(d)(1)(B)]





(1)
This Rule is Available in Only One Context: When you are REHABILITATING your witness on re-direct after she was accused on cross of: (a) FABRICATING her testimony, or (b) succumbing to IMPROPER INFLUENCE or MOTIVE in so testifying, or (c) suffering from a faulty memory.




(2)
What Does This Rule Allow? On re-direct, the lawyer who performed the direct examination is allowed to elicit from the witness statements she made BEFORE TRIAL that are CONSISTENT with her trial testimony—for the purpose of showing that the witness was telling the same story even BEFORE the alleged fabrication, improper influence/motive, or memory lapse arose.




(3)
Issue-Spotting Tip: Since the rule is used when rehabilitating a witness after cross-examination, it will normally be invoked only on RE-DIRECT examination or during that party’s REBUTTAL case.




(4)
Three prerequisites for applicability of this Rule:






(a)
The witness must be subject to cross-examination at trial about the prior statement.






(b)
The statement must be “consistent” with her present testimony.






(c)
It must be offered:







1.
to REBUT a charge “that the declarant recently fabricated [her testimony] or acted from a recent improper influ-ence or motive in so testifying,” [801(d)(1)(B)(i)] or






2.
to REHABILITATE “the declarant’s credibility as a witness when attacked on another ground” (e.g., for having a faulty memory) [801(d)(1)(B)(ii)].




(5)
What sort of cross-examination TRIGGERS this Rule?





(a)
Look for cross-questions suggesting that the witness’s testimony is not her own, that it was pushed for or shaped by someone else.






(b)
EXAMPLE: Testifying on direct examination, the eleven-year-old victim of a sex crime described in detail what the defendant did to her. On cross, defense counsel asked: “Your mom told you what to say today, [didn’t she]?” This cross-question, by suggesting that the victim’s in-court testimony had been tainted by her mother’s coaching, triggered Rule 801(d)(1)(B)(i)—opening the door to prior CONSISTENT statements uttered by the victim when she first spoke to police. Those statements, which she confided to police shortly after being assaulted, were consistent with her in-court testimony—and she made them BEFORE speaking to her mother, so they could not have been tainted by any coaching from her mother. Accordingly, the victim’s prior consistent statements were admissible under Rule 801(d)(1)(B)(i). United States v. Kootswatewa, 885 F.3d 1209, 1215 (9th Cir. 2018).




(6)
There is an important DIFFERENCE between prior CONSISTENT and prior INCONSISTENT statements in terms of how they are treated by the Rules: Prior consistent statements come in even if NOT uttered under oath in a prior proceeding.





(a)
What explains this disparate treatment? As Professor Best explains, a more restrictive approach to prior inconsistent statements makes sense because the proponent of a prior inconsistent statement is asking the jury to REJECT what it has heard IN COURT and substitute a version of reality drawn solely from statements uttered somewhere else. Arthur Best, Evidence: Examples and Explanations 100 (9th ed. 2015).





(b)
In contrast, the proponent of a prior consistent statement merely seeks to reinforce the truth of what an IN-court witness has already said, in person, to the jury.





(c)
Because it is far more drastic to substitute conflicting OUT-of-court words for IN-court testimony, the Federal Rules impose more exacting requirements on the reliability of prior inconsistent statements, permitting substantive use only of those statements uttered under oath at a trial, hearing, deposition, or other proceeding.




(7)
Two-step analysis in applying this Rule:






(a)
While testifying on cross-examination, was the witness charged with recent fabrication or improper influence or motive? Was her credibility attacked in some other way (e.g., for having a faulty memory)?





(b)
If so, does her prior consistent statement tend to refute that attack?


*   *   *


Prior Consistent Statements


A Hypothetical [176]

Day 1:



Marian comments, “David was driving within the speed limit.”

Day 20:


David talks to Marian and perhaps pressures her to support him at trial. Only they know whether David used cajolery, threat, bribe, or appeal to sympathy.

Day 30:


Marian comments, “David was driving within the speed limit.”

Under Tome v. United States, 513 U.S. 150 (1995) [not excerpted in your book], only the statement on Day 1, not Day 30, comes in under 801(d)(1)(B)—because only statements uttered BEFORE the alleged fabrication or improper influence or motive possess the requisite reliability.


*   *   *





(8)
Tome holds that under Rule 801(d)(1)(B), a prior consistent statement introduced to rebut a charge of recent fabrication or improper influence or motive is admissible if the prior statement was made BEFORE the alleged fabrication, influence, or motive came into being, but is inadmissible if made afterwards.




c.
The Hearsay Exception for Prior Statements of Identifi-cation [Rule 801(d)(1)(C)]





(1)
Policy rationale: IDs of people made prior to trial are likely to be more accurate than IDs made from the witness stand in court.





(2)
Three prerequisites for invoking this Rule:






(a)
The out-of-court statement must be one that identifies a person after “perceiving” him.






(b)
The out-of-court identifier must testify at trial.






(c)
And she must be subject to cross-examina-tion concerning her out-of-court statement.





(3)
Finer Points:






(a)
The Rule is NOT confined to IDs made at police “line-ups.”






(b)
A police officer who was present at the line-up may testify in addition to, BUT NOT INSTEAD OF, the out-of-court identifier.  [Beware of the misleading case squib in  ¶ 7 at the very bottom of page 201 in your Rules Handbook: Do not interpret the Brink decision (3d Cir. 1994) as authorizing police officer testimony as a SUBSTITUTE for in-court testimony by the identifying witness. Brink does NOT stand for that proposition.]





(c)
The prior ID will come in even if, at trial, the witness REPUDIATES it or denies having MADE it at all.

C.
Admissions by a Party Opponent



[Rule 801(d)(2)]



1.
Note the sweeping breadth of the admissions doctrine:




a.
It embraces any out-of-court assertion made or adopted by a party opponent,




b.
regardless of whether the speaker had first-hand knowledge,




c.
regardless of whether the statement was against interest when made,




d.
and regardless of whether the statement was expressed in a conclusory or opinion form.



2.
And it extends to statements made by many people other than the party opponent; e.g., “speaking” agents, employees, and co-conspirators.



3.
Underlying policy:




a.
Our adversary system requires that parties be forced to live up to their own claims and assertions.




b.
Since admissions are by definition statements made by a party (or someone closely associated with her), the hearsay risks of letting the statement IN are greatly reduced: If the statement was false or creates a false impression, the party can offer an explanation at trial.



4.
There are five different types of admissions:




a.
Individual Admissions





[Rule 801(d)(2)(A)]




b.
Adoptive Admissions





[Rule 801(d)(2)(B)]




c.
Admissions by Speaking Agents





[Rule 801(d)(2)(C)]




d.
Admissions by Employees and Agents





[Rule 801(d)(2)(D)]




e.
Co-Conspirator Statements





[Rule 801(d)(2)(E)]



5.
Let’s review them in turn:




a.
The Hearsay Exception for Individual Admissions [Rule 801(d)(2)(A)]




(1)
ISSUE-SPOTTING ADVICE: This Rule applies only to statements written or uttered by the OPPOSING PARTY HERSELF.




(2)
Problem 4-C (“Fire in the Warehouse”) [190]





(3)
Problem 4-D (“An Encounter Gone Bad”) [194-95]





NOTE TO STUDENTS: When preparing Problem 4-D please IGNORE everything in the final paragraph except the first question: “Would Brixton’s state-ments in his plea hearing be admissible against him in Flynn’s civil suit?”





(4)
TRANSITION from Individual Admissions to the Remaining Exceptions in Rule 801(d)(2):






(a)
Once we leave the realm of INDIVIDUAL admissions in Rule 801(d)(2)(A), dropping down to the remaining exceptions in 801(d)(2), we are no longer dealing with out-of-court statements that come FROM THE MOUTH OF THE PARTY-OPPONENT HIM-SELF. Instead, the remaining exceptions feature statements by OTHER people that are ATTRIBUTED to the party-opponent.





(b)
It is one thing to confront a person with words that HE HIMSELF UTTERED. But surely it is a greater stretch to take statements by OTHER PEOPLE and attribute those statements to him. This is what we are doing when we apply the remaining exceptions in 801(d)(2).





(c)
We are using statements against a party-opponent that came not from his mouth but from the mouths of his “speaking agents,” his employees, his co-conspirators, even people who said something provocative in his presence that he did not bother to contradict.





(d)
Since all of these exceptions feature state-ments that DID NOT COME from the mouth of the party-opponent, courts are more reluctant to allow them in and the Rules impose greater restrictions on their admissi-bility. Bear this in mind as we study the re-maining exceptions in Rule 801(d)(2).



b.
The Hearsay Exception for Adoptive Admissions [Rule 801(d)(2)(B)]




(1)
CAUTION: When this Rule is applied, we are literally taking somebody else’s words and putting them in the mouth of a party who did not say them and remained SILENT while they were uttered. That is a drastic step. I suggest that you should NEVER invoke this Rule unless your fact pattern looks a LOT like United States v. Hoosier ...




(2)
United States v. Hoosier (6th Cir. 1976) [204] (great example of an adoptive admission).





(a)
In Hoosier, the defendant remained silent in the presence of his girlfriend while she made statements indicating that he had robbed a bank.





(b)
The Sixth Circuit held that the girlfriend’s statements were properly admitted against the defendant as an adoptive admission under Rule 801(d)(2)(B).





(c)
Referring to the cash and the diamond rings that she and the defendant were displaying, the girlfriend said, “That ain’t nothing; you should have seen the money we had in the hotel room,” and she spoke of “sacks of money.”





(d)
RATIONALE: Few people would let a false suggestion of this sort go unanswered, no matter how trusted the company, no matter how much information had previously been supplied to the listener.





(3)
Factors that will PREVENT a statement from coming in as an adoptive admission:






(a)
the silent party did not understand the statement or its significance;






(b)
some physical or psychological factor explains the silent party’s lack of reply;






(c)
the speaker was someone whom the silent party would likely ignore; or






(d)
the silence came in response to questioning or comments by a law enforcement officer during custodial interrogation after Miranda warnings were (or should have been) given.




c.
The Hearsay Exception for Admissions by Speaking Agents [Rule 801(d)(2)(C)]





(1)
The Rule: allowing the substantive use against a party opponent of assertions made by the party’s speaking agents—“a person whom the party authorized to make a statement on the subject.”





(2)
Who is a “speaking agent” for purposes of Rule 801(d)(2)(C)? Think, for example, of lawyers, press secretaries, public relations representatives, corporate spokespersons.





(3)
The Policy: When one person hires another to speak for her, it is fair to allow the latter’s words to establish facts against the former.




d.
The Hearsay Exception for Admissions by Employees and Agents [Rule 801(d)(2)(D)]





(1)
The Contrast Between (d)(2)(C) and (d)(2)(D)






(a)
As we’ve just seen, admissions by a speaking agent are governed by Rule 801(d)(2)(C), which embraces statements by lawyers, press secretaries, public relations representatives, etc.






(b)
In contrast to (d)(2)(C), Rule 801(d)(2)(D) reaches statements by regular employees like truck drivers, file clerks, etc., who have no express authorization to speak for their employer.





(2)
Prerequisites for Invoking (d)(2)(D):






(a)
the statement must have been made DURING the employment relationship, and






(b)
CONCERNING a matter within the scope of the speaker’s employment.





(3)
Wild Canid (8th Cir. 1978) [219] (holding that an employee’s admissions will come in against his employer under 801(d)(2)(D) even when made “in house” and without personal knowledge of the events they describe).




e.
The Hearsay Exception for Statements by Co-Conspirators [Rule 801(d)(2)(E)]





(1)
The Rule’s Effect: It permits the introduction against a party-opponent of statements made by persons who conspired with that party.





(2)
Issue-Spotting Tip: Since proving conspiracy is a complicated undertaking, this Rule is rarely invoked outside the context of criminal conspiracy trials.




(3)
United States v. Inadi, 475 U.S. 387 (1986) [228-29]: The Supreme Court here rejected a proposed restriction on co-conspirator statements that would have barred their use unless the out-of-court declarant was unavailable as a witness.




(4)
Prerequisites for Invoking the Rule:






(a)
COVENTURER: The declarant and the defen-dant conspired together.






(b)
PENDENCY: The statement was made during the course of the venture.






(c)
FURTHERANCE: The statement was made in furtherance of the venture.





(5)
Guidance on How to Apply the FURTHERANCE Prerequisite:






United States v. Gupta, 747 F.3d 111, 124 (2d Cir. 2014) (“While idle chatter between co-conspirators does not further a conspiracy, we have recognized that ‘[s]tatements between conspirators which provide reassurance, serve to maintain trust and cohesive-ness among them, or inform each other of the current status of the conspiracy, [do] further the ends of [a] conspiracy.’”) (citations omitted; em-phasis added).






STUDENTS: Be very careful about how you apply this Gupta decision; it does not authorize the admissibility of inconsequential statements among conspirators. Gupta is focused on statements that hold the conspiracy together.





(6)
Procedural Problems Applying the Rule:






(a)
Bootstrapping: Can the out-of-court state-ment be used to prove the prerequisites (coventurer, pendency, furtherance) for its own admissibility?






(b)
Coincidence: In a criminal case alleging that the defendant conspired, the judge and the jury are both asked to make a factual finding regarding the existence of a conspiracy—the judge as a threshold matter in deciding whether to admit co-conspirator statements, and the jury in determining the ultimate question of guilt or innocence. What if they disagree?





(7)
The foregoing procedural problems were resolved by the Supreme Court in Bourjaily v. United States, 483 U.S. 171 (1987) [229-31]






(a)
Big Picture: Bourjaily cleared up procedural questions surrounding proof of the three prerequisites (coventurer, pendency, and furtherance) for admitting co-conspirator statements under Rule 801(d)(2)(E).






(b)
Issues/Holdings:







1.
Who decides, judge or jury, whether the prerequisites have been proved? The judge.







2.
In criminal trials, what is the standard of proof to be applied in determining whether the prerequisites have been satisfied? A preponderance test pre-vails, NOT beyond a reasonable doubt.







3.
May the statement itself be consider-ed in proving the prerequisites? It may be considered, but is insufficient by itself to prove the prerequisites. [This holding is now codified in the Rule’s final sentence.]





(8)
Problem 4-I (“Drugs Across the Border”) [233-34]—addressing the admissibility of three statements in the drug prosecution of Defendants Arlen, Bud, and Carol:






(a)
Testimony by Carol’s friend, Fiona, quoting what Bud told her in the bar: “[Arlen] fronted us the buy money.”






(b)
Testimony by undercover agent Don quoting Arlen: “Bud [has] gone south to make the buy.”






(c)
Testimony by a DEA agent quoting Carol after she’d been arrested and given her Miranda warning: “Bud made the buy in Colombia.”





(9)
Important Point to Remember When Applying the Co-Conspirator Exception:






In applying the co-conspirator exception under Rule 801(d)(2)(E), be sure to focus on who made the out-of-court statement, NOT on who is recounting that statement from the witness stand. The out-of-court speaker, NOT the testifying witness, must have been a MEMBER OF THE CONSPIRACY.


D.
Introduction: Constitutional Limits on Presenting Hearsay Evidence


1.
In a moment, we’ll turn to the third cluster of hearsay exceptions, those that are codified in Rule 803. But at this point in their book, Mueller and Kirkpatrick pause to give you a brief introduction to a topic that they’ll cover more fully at the end of all the hearsay exceptions. That topic focuses on constitutional limits on the use of hearsay evidence.


2.
Constitutional Constraints on the Use of Hearsay in Criminal Cases: Introduction to the Crawford Doctrine [236-38]



a.
The Crawford Doctrine—derived from the U.S. Supreme Court’s landmark decision in Crawford v. Washington, 541 U.S. 36 (2004) [391]—deals with the problem that arises when, by means of a hearsay exception, an out-of-court factual assertion by a non-testifying witness is offered into evidence against a criminal defendant. The defen-dant supposedly has a Sixth Amendment right to be con-fronted by the witnesses against him—but he cannot cross-examine the out-of-court declarant to probe the veracity of the out-of-court assertion if the declarant is deemed unavailable to testify.




b.
More succinctly, then, Crawford addresses the conflict between a criminal defendant’s confrontation rights and the admissibility against him of hearsay statements by non-testifying witnesses. Crawford substantially restricts, and provides a new method for analyzing, the admissi-bility of such statements.



c.
The Sixth Amendment to the U.S. Constitution provides, in pertinent part:





“In all criminal prosecutions, the accused shall enjoy the right ... to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor; and to have the Assistance of Counsel for his defense.”





U.S. Const. amend. VI (1791) (emphasis added).




d.
At this early stage in your study of hearsay, it makes little sense to delve deeply into the Crawford Doctrine—and that’s not what Mueller and Kirkpatrick intend to do. At this point, they are merely planting a seed, making you aware of the basic idea that introducing out-of-court assertions against a CRIMINAL DEFENDANT can pose Confrontation Clause problems.



e.
For now, simply file this idea in the back of your mind. We’ll return to it after we’ve finished learning all the hearsay exceptions.

E.
Unrestricted Exceptions [Rule 803]



1.
We come now to the third cluster of hearsay exceptions, those that apply regardless of whether the declarant is available to testify in court.



2.
Within this cluster, you are responsible for the following eight exceptions:




a.
Present Sense Impressions [803(1)]




b.
Excited Utterances [803(2)]




c.
State of Mind [803(3)]




d.
Statements Made for Medical Diagnosis or Treatment [803(4)]




e.
Past Recollection Recorded [803(5)]




f.
Business Records [803(6)]




g.
Public Records [803(8)]




h.
Learned Treatises [803(18)]



3.
Let’s review them in turn:




a.
The Hearsay Exceptions for Present Sense Impressions [Rule 803(1)] and Excited Utterances [Rule 803(2)]





(1)
Introductory Lecture






(a)
An excited utterance is a statement that a person involuntarily blurts out in response to a startling event. The idea is that the words leap out of the declarant’s mouth before she can edit or suppress them.





(b)
A present sense impression is a statement in which the declarant is essentially narrating or describing an ongoing event as she perceives it—akin to a radio announcer describing a baseball game as it occurs. Bear in mind that there is no requirement of excitement connected to this hearsay excep-tion; the speaker may remain perfectly calm while describing what she’s perceiving.





(c)
Though distinct, these two doctrines share the same policy rationale: the statements they govern are regarded as especially reliable because they are so closely connected to the events that stimulate their utterance—in both situations, the declarant likely has no time to lie or forget.






(d)
To avoid blurring or confusing these doctrines, bear in mind that:







1.
EXCITEMENT is the key to 803(2) Excited Utterances—because it is the shocking or startling nature of the event that deprives the declarant of the capacity or opportunity to lie.







2.
IMMEDIACY is the key to 803(1) Present Sense Impressions—the state-ment’s reliability stems from its utterance during or immediately after the event that it describes.






(e)
Another important difference: A present sense impression must “describe” something, while an excited utterance need only “relate” to the startling event that prompted it.





(2)
Nuttall v. Reading Co. (3d Cir. 1956) (tacitly adopting a present sense impressions exception to the hearsay rule) [240]





(3)
United States v. Arnold (6th Cir. 2007) (en banc) (affirming the admissibility—under the excited utterances exception—of frenzied statements by the alleged victim asserting that defendant had just threatened her with a gun; these statements were uttered in a 9-1-1 call and, later, in the presence of police officers when the defendant unexpectedly returned to the scene) [245]




b.
The Hearsay Exception for State of Mind [Rule 803(3)]





(1)
Introductory Remarks






(a)
This exception to the hearsay rule is indispensable to the trial lawyer in proving what a person was thinking or feeling at a particular time—including physical sensa-tions, emotions, plans, and motives.






(b)
The scope of Rule 803(3)







1.
Except for the wills clause, the Rule is confined to statements that reflect the declarant’s then-existing state of mind.







2.
Except for the wills clause, the Rule cannot be used to prove facts that occurred in the PAST.







3.
The wills clause admits statements about the PAST; i.e., those that reflect the declarant’s prior state of mind or prior acts pertaining to the execution, revocation, or terms of his will.







4.
The Rule is concerned with the thoughts and feelings of the declarant, not anyone else. Thus, it generally CANNOT be used to prove the senti-ments or actions of anyone OTHER THAN the declarant.






(c)
The Rule’s purpose and policy







1.
As I mentioned at the outset, the purpose of Rule 803(3) is to facilitate proof of what a person was thinking or feeling at a particular time.







2.
The reason for this hearsay exception, its underlying policy, is grounded upon notions of necessity and reliability.







3.
The necessity element is especially strong here, because it’s extremely difficult to prove the thoughts and feelings of a person based solely on her outward behavior.







4.
And even though there is a risk of insincerity or ambiguity, which alter-native seems more reliable: Letting someone take the witness stand and harken back to her state of mind two years ago, or using statements that came out of her at the very moment when she was experiencing the thoughts or feelings at issue?







5.
Clearly, it’s her contemporaneous account that is more reliable, not what she says years later on the witness stand.







6.
And her contemporaneous account has the added advantage that it isn’t the product of misperception or faded memory.







7.
These reliability factors do not undercut the recognition that some people will be crafty enough to make self-serving statements, even when they purport to describe their present thoughts and feelings.







8.
Ultimately, it’s the necessity factor, the compelling NEED for a means of proving thoughts and feelings, that is the principal policy basis for Rule 803(3).






(d)
The Rule’s four distinct uses







1.
To prove the declarant’s then-existing physical condition.







2.
To prove the declarant’s then-existing mental or emotional condition.







3.
To prove the declarant’s subsequent conduct.







4.
To prove facts concerning the declarant’s will.





(2)
Then-Existing Physical Condition [256-57]





(a)
What would be an example of a state-of-mind declaration used for proving a then-existing PHYSICAL condition?





(b)
In a personal injury action stemming from a car crash, statements by the plaintiff in the moments immediately following the acci-dent: “My back hurts!” “My neck hurts!” “I can’t move my leg!”





(c)
Bear in mind that these statements come in only if they describe pain that the declarant is experiencing AT THAT MOMENT.





(d)
An out-of-court statement asserting a PAST, not a present, physical condition is NOT coming in under 803(3). Note, however, that it may be admissible under 803(4) if made to medical personnel when seeking diagnosis or treatment.




(3)
Then-Existing Mental or Emotional Condition [260-62]






(a)
Problem 4-K (“‘He Says He’ll Kill Me’”) [260]






(b)
Notes 1 and 2 on Proving State of Mind by Fact-Laden Statements [260-61]





(4)
Using State of Mind to Prove Subsequent Conduct [263]






(a)
This aspect of Rule 803(3) is most frequently used to show INTENT, PLAN, or DESIGN—with a view toward proving that the declarant later acted in accordance with that state of mind.





(b)
Thus, my statement that “I’m going to rob the Key Bank in Beachwood on October 4” can be used to prove that I’m the one who robbed it that day.





(c)
Given the frequency with which people often FAIL to act in accordance with their stated intentions, this is by far the most controver-sial use of the Rule.






(d)
Mutual Life Insurance Co. v. Hillmon (U.S. 1892) [264] [The Hillmon decision is not assigned reading, but I want you to know the Hillmon Doctrine...]






1.
The Hillmon Doctrine holds that a state-of-mind declaration expressing an intention to do something in the future can be used as evidence that the declarant acted in accordance with those intentions.







2.
In other words, the state-of-mind declaration can be used to prove that the declarant ACTUALLY DID what she voiced an intention to do.







3.
Thus, under the Hillmon Doctrine, Kate’s statement—that “I’m going to Buffalo on Friday”—can be offered as proof that she actually DID go to Buffalo on the Friday in question.







4.
Proving that a declarant acted in accordance with her OWN stated intentions is controversial enough.







5.
But what about using HER state-of-mind declaration to prove subsequent conduct by SOMEBODY ELSE?







6.
For example, what about using KATE’s statement—that “I’m meeting Dylan in Buffalo on Friday”—to prove that DYLAN met with her in Buffalo on the Friday in question?







7.
The Hillmon Doctrine DOES NOT GO THIS FAR.







8.
It does NOT authorize using KATE’s state-of-mind declaration to prove the subsequent conduct of SOMEONE ELSE.







9.
This issue—using a state-of-mind declaration to prove subsequent con-duct by persons OTHER THAN the declarant—goes BEYOND the Hillmon Doctrine and is NOT generally allow-ed.







10.
In fact, this question has produced a SPLIT in the federal circuits.







11.
The MINORITY view, which ALLOWS such proof, is exemplified by the Pheaster decision...






(e)
Pheaster (9th Cir. 1976) [267] [The Pheaster decision is not assigned reading, but I want you to be aware that Pheaster exists as a criticized minority view...]






1.
In Pheaster, X says to his friends, “I’m leaving now to go and meet Z in the parking lot.” His friends watch X leave, and he’s never heard from again. Can X’s statement be used to prove that Z did meet him in the parking lot, thus implicating Z as the kidnapper of X?







2.
This is the question squarely addres-sed in Pheaster. And the Ninth Circuit answered, “Yes.”







3.
CAUTION: Treat Pheaster as a sharply criticized, minority view.







4.
In something of a compromise, sever-al post-Pheaster cases permit state-of-mind declarations to prove a later meeting between the declarant and another person—but ONLY if there is ADDITIONAL evidence of such a meeting [pp. 272-73, Note 5].






(f)
Problem 4-L (“Fright Points the Finger”) [275]






NOTE TO STUDENTS: Problem 4-L features three items of evidence; please focus only on items 1 and 3, ignoring item 2.





(g)
Note 1 on Statements and Behavior by Murder Victims Indicating Fear [275-76]





(5)
Using State of Mind to Prove Facts About a Declarant’s Will [276-77]






(a)
Introductory remarks







1.
The language of Rule 803(3) makes the wills clause BROADER in scope than any other component of the state-of-mind exception.







2.
This is because it is only the wills clause that lets in statements about the PAST—or, as the Rule puts it, statements of “memory or belief” offered “to prove the fact remembered or believed.”







3.
These would include the declarant’s prior state of mind or prior acts pertaining to the execution, revoca-tion, or terms of his will.







4.
Such statements about the PAST generally fall, by their very nature, OUTSIDE the scope of Rule 803(3) because, after all, it is concerned with STATE OF MIND—a concept that, by definition, is bound up in the present.







5.
Largely for reasons of necessity, how-ever, the wills clause of Rule 803(3) lets IN statements about the PAST if they relate to “the validity or terms of the declarant’s will.”







6.
Your authors do a good job of stating the policy rationale behind the wills clause [276-77]. It makes sense to receive into evidence a testator’s statements about his will because:







a.
He is likely to be well-informed on the subject.








b.
He is likely to be dead when the matter is litigated, suggesting a strong need for evidence of what he has said.








c.
His own views on the subject may be just as trustworthy as live testimony by interested parties disputing the disposi-tion of his estate.






(b)
In-Class Hypothetical (“Daniel’s Will”)




c.
The Hearsay Exception for Statements Made for Medical Diagnosis or Treatment [Rule 803(4)]





(1)
The Rule lets in three types of statements:






(a)
medical history;






(b)
past or present symptoms or sensations; and






(c)
inception or general cause of the disease or injury.





(2)
Policy Rationale: People have a compelling self-interest in speaking truthfully to those whom they approach for medical diagnosis or treatment.





(3)
In applying the Rule, bear in mind:






(a)
It applies only to patient-to-doctor state-ments, NOT the other way around.






(b)
The rule extends to statements made to medical personnel other than physicians (e.g., nurses, hospital attendants, para-medics) because the interest in truth-telling is just as great.






(c)
The Rule permits a broader range of statements regarding physical condition than does 803(3), which is confined to then-existing physical condition. 






(d)
The chief difficulty in applying this Rule is determining the extent to which it allows in NONMEDICAL statements that are closely linked to the declarant’s REASON for seeking medical treatment—statements revealing:







1.
CAUSE or FAULT regarding an INJURY; or







2.
the IDENTITY of the victim/patient’s ASSAILANT.






(e)
When you are deciding the admissibility, under 803(4), of a statement by a patient seeking medical treatment or diagnosis, and the statement includes reference to the CAUSE of injury, FAULT, or IDENTITY of ASSAILANT, ask yourself whether it would be reasonable for the physician to rely on that information in diagnosis or treatment.







1.
In other words, does the doctor NEED TO KNOW, would her treatment be INFLUENCED BY, the non-medical information contained in the patient’s statement?







2.
Only if the answer to this question is YES should the non-medical informa-tion come in under Rule 803(4).







3.
Applying this test will usually result in statements of cause coming IN and statements asserting fault or assailant ID staying OUT.






4.
HOWEVER: In CHILD ABUSE and SEX ABUSE cases, courts are letting assailant identity evidence IN under Rule 803(4), even though it’s normally kept out in other cases.





(4)
Problem 4-M (“Where Did She Fall?”) [277].



d.
The Hearsay Exception for Past Recollection Recorded [Rule 803(5)]





(1)
This exception to the hearsay rule comes into play when a witness at trial is unable to remember a relevant fact but DOES recall having written it down accurately at an earlier time.





(2)
“Past Recollection Recorded” refers to the WRITING that the witness produced on that earlier occasion, and Rule 803(5) allows the statement to be read to the jury if certain conditions are met.





(3)
The prerequisites for invoking the Rule (i.e., the elements of the foundation that the writing’s proponent must lay) are as follows:






(a)
The witness once had personal knowledge of the relevant facts or events;






(b)
but now she cannot recall them fully and accurately;






(c)
she previously recounted them accurately in a record or memorandum;






(d)
at a time when they were still fresh in her memory.





(4)
Rule 803(5)’s underlying policy






(a)
The policy rationale for this Rule is grounded in notions of necessity and trustworthiness.






(b)
NECESSITY is apparent from the very circumstances that would prompt a lawyer to invoke the exception: To the extent that your witness has forgotten a relevant fact, admitting her past recorded recollection is the last best chance to get in what she once knew.






(c)
TRUSTWORTHINESS: Two of the prerequi-sites for invoking this Rule offer some guarantee that the writing is trustworthy:







1.
The writing must have been made or adopted when the matter was freshly in mind (reducing the risk of faulty memory);







2.
and it must be shown to reflect what the witness once knew (reducing risks of ambiguity and candor).





(5)
Once ruled admissible, the writing may be READ to the jury but is not received as an exhibit and therefore does not go to the jury room.





(6)
The difference between this Rule (“Past Recollec-tion Recorded”) and Rule 612 (“Present Recollec-tion Refreshed”):






(a)
The key distinction between these two provisions is that Present Recollection Refreshed (Rule 612) is simply a technique for jogging a witness’s memory and has no connection to the hearsay doctrine.






(b)
If showing the witness a document revives her memory, there is no hearsay issue because she then testifies from present memory and the document is neither read to the jury nor received into evidence.






(c)
For this reason, a document that is used to jog a witness’s memory need not satisfy the four elements of Rule 803(5).






(d)
But if the witness’s memory cannot be revived, Rule 803(5) provides a last-ditch method for getting her past recollection to the jury.




(7)
On page 18 of this Outline, I describe the key differences between 612 and 803(5) in terms of what they look like in the courtroom.



e.
The Hearsay Exception for Business Records [Rule 803(6)]





(1)
Scope of the Exception






(a)
Not confined to conventional “businesses” or commercial enterprises: Rule 803(6)(B) states that this exception reaches records that were “kept in the course of a regularly conducted activity of a business, organization, occupa-tion, or calling, whether or not for profit.”





(b)
Reaches a vast range of documents and writings: It has long been established that this Rule reaches data compilations in any and every form.




(2)
Elements/Foundation:






(a)
The record was made and kept in the course of a regularly conducted business activity.






(b)
It was the regular practice of the business activity to make the record.






(c)
The record was made at or near the time of the event that it records.






(d)
The record was made by, or from informa-tion transmitted by, a person with know-ledge acting in the regular course of busi-ness.





(3)
Who May Serve as the “Sponsoring” Witness?






(a)
To get a document admitted under the business records exception, you need to conduct the direct examination of a witness who can establish each of the foundational elements we’ve just reviewed.






(b)
Normally, that witness will be the records “custodian”—i.e., the person whose business duty is to maintain the records.






(c)
Note that the sponsoring witness NEED NOT HAVE PERSONAL KNOWLEDGE of the entries in the records; i.e., she need not have personal knowledge of the acts, events, or conditions reflected in the records.






(d)
What matters is that the witness have personal knowledge of the PROCEDURES UNDER WHICH THE RECORDS WERE CREATED.






(e)
The witness need not even have been the records custodian AT THE TIME the record was created.





(4)
Under Rule 803(6)(D), the proponent of a business record can lay the requisite foundation by means of an affidavit—a streamlined process made possible by Rules 902(11) and 902(12).





(5)
The Rule’s Underlying Policy






(a)
Business entities have a compelling self-interest in maintaining accurate records.






(b)
The regularity of business record-keeping (the routine way that records are compiled and the consistent involvement of the same people in that task) assures a certain level of expertise and reduces the risk of mistake.






(c)
Elements (b), (c), and (d) have a built-in assurance that the record will have been produced under conditions in which accuracy was a prime motive.







1.
Element b:  “regular practice to make.”







2.
Element c:  “at or near the time.”







3.
Element d:  “a person with knowledge” under a business duty to report.





(6)
Judicial Skepticism of Internal Reports Offered as Business Records: Palmer v. Hoffman (U.S. 1943) [305, Note 3]



f.
The Hearsay Exception for Public Records [Rule 803(8)]





(1)
Broad Scope






(a)
The Rule reaches any public office or agency—state and local, federal and foreign.






(b)
Though it does not embrace all public records, the Rule does reach any that reflect:







1.
the activities of a government entity;







2.
matters observed by public officials; and







3.
factual findings from official investi-gations.






(c)
The Rule embraces paper documents, computer output, statistical tables, and tape recordings.





(2)
Underlying Policy






(a)
Trustworthiness: The trustworthiness of public records stems from the greater scrutiny and accountability that attach to government functions.






(b)
Necessity: The need for this exception stems from the likely inability of public officials to remember the factual details that they record.





(3)
Foundational Requirements






(a)
The record is authentic; and






(b)
it falls within one of the three categories of public records embraced by the Rule.


*   *   *


The Hearsay Exception for


Public Records


[Rule 803(8)]

“Clause One” Records:

reflecting the activities of a government entity

“Clause Two” Records:

matters observed by public officials

“Clause Three” Records:

factual findings from official investigations
(including opinions or conclusions of a factual nature)


*   *   *





(4)
“Clause One” Records—Reflecting the Activities of a Government Entity






(a)
Text: records setting forth (i) the “activities” of the office or agency.






(b)
Type: Clause One generally reaches govern-ment payroll documents, personnel records, and records of an agency’s receipts and disbursements.






(c)
Use: Unlike Clauses Two and Three, Clause One imposes NO use restrictions at all; i.e., Clause One records may be used by any party in any trial—civil or criminal.





(5)
“Clause Two” Records—Reflecting Matters Observ-ed by Public Officials






(a)
Text: records setting forth ... (ii) “a matter observed while under a legal duty to report, but not including, in a criminal case, a matter observed by law-enforcement person-nel.”





(b)
Type: e.g., weather conditions, border cross-ings, building code violations.







1.
Clause Two records tend to reflect in-formation that is concrete, simple, and specific.







2.
By contrast, Clause Three involves the interpretive or evaluative sifting of a mass of data.






(c)
Use:







1.
The source of the recorded infor-mation must have had personal knowledge of the matters described.







2.
The observations must have been made within the government employ-ee’s assigned responsibilities.







3.
In applying Clause Two’s use restric-tions, note that “matters observed” by police and law enforcement personnel are treated differently than “matters observed” by other public officials. 







4.
To avoid confusing its use restrictions, divide Clause Two into two categories:








a.
Category 2(a): matters observed and reported by POLICE and LAW ENFORCEMENT PERSON-NEL; and








b.
Category 2(b): matters observed and reported by public employ-ees OTHER THAN police and law enforcement personnel.







5.
Category 2(b) records may be used in civil AND criminal trials.







6.
But Category 2(a) records may NOT be used in CRIMINAL trials. They are, however, admissible in civil trials.





(6)
“Clause Three” Records—Reflecting Factual Find-ings from Official Investigations





(a)
Text: records setting forth ... (iii) “in a civil case or against the government in a criminal case, factual findings from a legally author-ized investigation.”





(b)
Type: e.g., a Coast Guard report containing conclusions about what caused the ground-ing of an oil tanker; or, e.g., everyday police reports on car accidents based on investigat-ing the scene and talking to witnesses and participants.





(c)
Use: May be used by ANY party in a CIVIL case, but only by the DEFENDANT in a CRIMINAL case.





(7)
Using Public Records in Civil Cases: Baker v. Elcona Homes (6th Cir. 1978) [308] [You are not assigned the Baker decision, but I will lecture on it so that you learn its key holding—a broad interpretation of Clause Three that the Supreme Court later endorsed.]





(a)
Baker is significant for the broad construc-tion it gives to the term “factual findings” in Clause Three.






(b)
Baker holds—and the Supreme Court later confirmed—that the “factual findings” of a government investigation, admissible under Clause Three, include OPINIONS or CON-CLUSIONS of a factual nature, such as the cause of an accident.





(c)
Facts/Procedural Posture:







1.
A southbound Valiant and a west-bound truck collide at an intersection, killing most of the people in the Valiant.






2.
A surviving passenger and the estates of the decedents in the Valiant sue the truck company (Elcona Homes) and the truck driver (Mr. Slabach), alleging that the truck driver ran a red light.






3.
Officer Hendrickson (a 28-year veteran of the Highway Patrol with experience in accident reconstruction) investi-gates and prepares a report—and the Defendants call him as a witness.







4.
He testifies about the accident scene, but is NOT asked his opinion on the question of FAULT.






5.
The Defendants do, however, offer his report—which contains three differ-ent entries, all of them raising issues of admissibility under the Public Records Exception.





(d)
At issue in Baker was the admissibility of three items of evidence:







1.
the officer’s description of the scene, based on his first-hand observations;







2.
his conclusion that it was the Valiant that ran the red light; and







3.
his quotations from a hospital inter-view with the truck driver, in which the truck driver asserted that HE had the green light.






(e)
As to each item, the court holds:







1.
The description of the accident scene comes in under Clause Two as a “matter observed.”







2.
His conclusion that the Valiant ran the red light comes in under Clause Three.







3.
What the truck driver said in the hospital interview stays out; it does not fit the Public Records Exception.





(8)
A Footnote on Ohio Rule of Evidence 803(8):





(a)
In many state courts, a police report like that of Officer Hendrickson in Baker v. Elcona Homes would NOT be admissible.






(b)
Some states, like New York, expressly BAR them.






(c)
Other states, like Ohio, DON’T HAVE a counterpart to Clause Three, and thus don’t afford a vehicle for getting them in.





(d)
Ohio Rule of Evidence 803(8) contains counterparts to Clause One (reports reflect-ing the “activities” of a government agency) and Clause Two (reports containing “matters observed” by government employees), but no counterpart to Clause Three (factual findings from official government investiga-tions).




(9)
Using Crime Lab Reports in Criminal Prosecutions





(a)
But what about ballistics tests, fingerprint analysis, or blood tests prepared in police crime labs? Surely those records are admit-ted in state court all the time, right?






(b)
Actually, no. Such testimony usually comes in from the witness stand, through the direct examination of the chemists, doctors, or forensics specialists who conduct those tests.






(c)
The crime lab report that reflects those tests, standing by itself, is rarely admissible—in federal or state court.






(d)
This is because the use restrictions in Clauses Two and Three PREVENT the intro-duction of such a report against a criminal defendant.






(e)
Thus, the way to get in the results of a ballistics test, a fingerprint analysis, a blood or tissue test, a chemical analysis of suspect-ed drugs is to put on LIVE TESTIMONY by the specialists who CONDUCTED those tests.






(f)
This is the lesson of the Oates case, which we examine next...





(10)
Using Public Records in Criminal Cases: United States v. Oates, 560 F.2d 45 (2d Cir. 1977) [316]






(a)
In Oates, a federal prosecutor sought to prove that the white powder found in defendant’s possession was heroin. The U.S. Customs Service chemist who tested the powder and concluded it was heroin prepared a lab report stating that conclu-sion, but he did not testify at trial because of a bronchial infection. The prosecutor called to the witness stand another chemist from the Customs Service who authenticated the report and the court received it into evidence. The defendant was found guilty and appealed to the Second Circuit.





(b)
The Second Circuit reversed the defendant’s conviction, holding that the lab report was inadmissible hearsay. The court held that the only available hearsay exception, Rule 803(8) for public records, could not be invoked by the prosecutor because of the use restrictions in Clauses Two and Three.





(c)
The Second Circuit held that Clause Two’s reference to “law enforcement personnel” is NOT confined to people who wear badges and make arrests; the phrase extends to other public employees charged with law enforcement responsibilities—like the Cus-toms Service chemist who prepared the lab report in Oates. Thus, the lab report could not come in under Clause Two due to the use restriction that blocks matters observed by law enforcement personnel. Nor could the lab report come in under Clause Three, which expressly bars prosecutorial use of factual findings from official investigations.





(d)
The Second Circuit also held that the prosecutor was not free to invoke other hearsay exceptions, like the 803(6) business records exception. The court held that the use restrictions in Clauses Two and Three are designed to BAR the use of certain public records against defendants in criminal cases. The State may NOT do an END RUN around these restrictions by invoking OTHER hear-say exceptions to get the records in.





(11)
Using Public Records in Criminal Cases: Melendez-Diaz v. Massachusetts (U.S. 2009) [317]






(a)
Like the federal prosecutor in Oates, the state prosecutor in Melendez-Diaz wanted to prove that a certain powder found in the defendant’s possession was an illegal drug—in this case, cocaine. And like the prosecutor in Oates, the state prosecutor in Melendez-Diaz tried to prove that point by introducing a written document—essentially a forensic lab report—called a “certificate of analysis” in Massachusetts.





(b)
The defense objected that the certificate of analysis was “testimonial” under the Crawford doctrine, asserting that the laboratory analyst was required to testify in person. The trial court overruled the objec-tion and admitted the certificate into evi-dence. The defendant was convicted and the U.S. Supreme Court ultimately agreed to hear his case.





(c)
The Supreme Court reversed his conviction in a landmark opinion that is important for three points:






1.
The Court held that forensic lab reports prepared by government agencies for use in criminal prosecu-tions are testimonial for purposes of Crawford.







2.
The Court concluded that scientific evidence is not a special class of objective proof lying beyond the concerns of the Confrontation Clause. Scientists analyzing evidence for use in criminal prosecutions may feel pressure or have an incentive to alter the evidence or exercise their judg-ment in ways that bring a risk of error—error that might be explored on cross-examination.






3.
Finally, the Court indicated that prosecutors must call a witness with knowledge or understanding of the conclusions reached by the laboratory analysis. Unfortunately, the Court was not clear on precisely who must be called to the witness stand—the very person who conducted the tests and wrote the report, or a supervisor, or a person with detailed understanding of the underlying scientific techniques.




(12)
Problem 4-N (“‘You Can’t Offer a Police Report’”) [322-23]. NOTE: In answering Problem 4-N, please focus on the language of Rule 803(8), not on the lower court interpretations of that language mentioned in Notes 1 and 2 following the Problem.



g.
The Hearsay Exception for Learned Treatises [Rule 803(18)]





(1)
Text: “A statement contained in a treatise, periodical, or pamphlet if: (A) the statement is called to the attention of an expert witness on cross-examination or relied on by the expert on direct examination; and (B) the publication is established as a reliable authority by the expert’s admission or testimony, by another expert’s testi-mony, or by judicial notice. If admitted, the state-ment may be read into evidence but not received as an exhibit.”




(2)
The Utility of this Exception: Especially useful in establishing the requisite standard of care in a professional malpractice action, or in bolstering or attacking the credibility of any expert witness.





(3)
Permissible only during EXPERT testimony.





(4)
Permissible during direct OR cross-examination of experts.






(a)
At common law, learned treatises could be used only for impeachment purposes (i.e., to attack the credibility of your opponent’s expert during cross-examination).






(b)
This old restriction remained the law in Ohio’s STATE courts until 2006.





(c)
Federal Rule 803(18) greatly liberalizes the old common law restrictions.






(d)
Under 803(18), it’s now permissible to invoke a learned treatise not only on cross but also during the direct examination of your own expert.






(e)
Thus, under 803(18), you can use a learned treatise not only to impeach your opponent’s expert but to BOLSTER the credibility of your OWN expert.





(5)
May only be READ to the jury, NOT taken to the jury room.





(6)
Foundational elements






(a)
Substantive use of a learned treatise is authorized if two elements are satisfied:







1.
The treatise must be shown to be recognized as “a reliable authority” in the pertinent field.







2.
And either the expert relies on it during her direct examination or it is called to her attention on cross.






(b)
When using a treatise on cross, you need NOT establish that the expert RELIED ON the treatise in forming her opinion.






(c)
In establishing the two foundational elements, you need NOT use the SAME WITNESS in proving them both.


F.
Hearsay Exceptions That May Be Invoked Only Where the Declarant is “UNAVAILABLE as a Witness” [Rule 804]



1.
We come now to the fourth and final cluster of hearsay exceptions—those that may be invoked only where the out-of-court declarant is “unavailable as a witness.” [Rule 804]



2.
Rule 804(a) defines what it means to be “unavailable as a witness.”



3.
Rule 804(b) then identifies FIVE hearsay exceptions that apply only when the out-of-court declarant is “unavailable”:



a.
the Former Testimony exception [Rule 804(b)(1)];




b.
Dying Declarations [Rule 804(b)(2)];




c.
Statements Against Interest [Rule 804(b)(3)];



d.
Statements of Personal or Family History [Rule 804(b)(4)]; and




e.
Statements Offered Against a Party Who Wrongfully Caused the Declarant’s Unavailability [Rule 804(b)(6)].



4.
We will examine these exceptions in turn—but first, let’s focus on the “unavailability” requirement in Rule 804(a).



5.
The “Unavailability” Requirement for Restricted Hearsay Exceptions [Rule 804(a)]




a.
A declarant will be deemed “unavailable as a witness” in any of five different situations:





(1)
if she is exempted from testifying about the subject matter of her out-of-court statement because the court rules that a privilege applies [804(a)(1)];





(2)
if she refuses to testify about the subject matter despite a court order to do so [804(a)(2)];





(3)
if she testifies that she cannot remember the subject matter [804(a)(3)];





(4)
if she cannot be present to testify due to death, illness, or infirmity [804(a)(4)]; and





(5)
unavoidable absence—i.e., the proponent is unable to procure the declarant’s in-court testimony “by process or other reasonable means” [804(a)(5)].




b.
Finer Points:





(1)
The five unavailability scenarios in 804(a) are illustrative, not exclusive.





(2)
The burden of showing unavailability falls on the party seeking to get the hearsay in under one of the 804(b) exceptions.





(3)
Refusal-to-testify unavailability under 804(a)(2) requires that the witness reject a direct order from the court.





(4)
If the hearsay is being offered as a dying declaration [804(b)(2)], a declaration against interest [(b)(3)], or a statement of personal or family history [(b)(4)], and where the witness’s absence is the sole basis for establishing her unavailability, the proponent must show an inability not only to secure her attendance at trial but also an inability to obtain her DEPOSITION.  See Rule 804(a)(5)(B).


6.
Hearsay Exceptions Where the Declarant is Unavailable [Rule 804(b)]




a.
Let’s review in turn the five hearsay exceptions in Rule 804(b):




(1)
The Hearsay Exception for Former Testimony [Rule 804(b)(1)]






(a)
TEXT: “Testimony that: (A) was given as a witness at a trial, hearing, or lawful deposition, whether given during the current proceeding or a different one; and (B) is now offered against a party who had—or, in a civil case, whose predecessor in interest had—an opportunity and similar motive to develop it by direct, cross-, or redirect examination.”





(b)
UTILITY: Where a witness is for some reason unavailable to testify in court, and where she has previously testified on the same subject that you want to inquire into, this Rule may be invoked to introduce the transcript of her prior testimony (usually by reading it aloud to the jury).






(c)
Example of the Rule’s application: Witness who testified at first trial dies before the retrial. The transcript of his testimony at the first trial is admissible at the retrial under 804(b)(1).






(d)
The Rule embraces not just prior TRIAL testimony but depositions and, in criminal cases, preliminary hearings, as well as administrative hearings.






(e)
The main limit on the scope of this exception: the cross-examination require-ment.







1.
Note, however, that the key here is whether the party opposing the testimony (or her predecessor in interest) had the opportunity to examine the witness.







2.
Several points flow from this:








a.
The Rule is satisfied if there was an opportunity to question the witness; the Rule does not require actual questioning of the witness.








b.
Though it is called, in short-hand fashion, the “cross-exami-nation requirement,” it doesn’t matter whether the opportunity arose on direct, cross, or re-direct; the key is whether the opposing party had the chance to question the witness. 








c.
This means, for example, that grand jury testimony can come in under this exception against the government, even though such testimony is elicited, technically, on direct examina-tion. The key is that the govern-ment had an opportunity to question the witness and can-not now complain that it is deprived of the chance to cross-examine her.






(f)
Bear in mind, of course, that this Rule applies only if the declarant is shown to be unavailable.





(g)
The “Predecessor in Interest” Clause: For students, the most troublesome feature of Rule 804(b)(1) is the “predecessor in interest” clause. More precisely, they have trouble picturing the situation in which a predeces-sor in interest would have cross-examined the witness at a prior proceeding. So here’s an example:






1.
Imagine that I’m the plaintiff’s lawyer in a gender discrimination suit in federal court.






2.
I’m trying to prove a pattern of gender discrimination by the defendant employer.






3.
The discrimination goes back at least five years and has continued to the present day.






4.
One year ago, ownership of the company changed hands—but the pat-tern of discrimination has continued unchanged.






5.
I want to call as a witness the plaintiff’s friend, a female co-worker who can testify about the pattern of gender discrimination that we allege.






6.
Unfortunately, the friend died two months ago, before I could take her deposition.






7.
But she DID testify about the employer’s gender discrimination—at an EEOC hearing three years ago.






8.
At that hearing, she was cross-examined by attorneys for the employer.






9.
Though ownership of the company has since changed hands, she was cross-examined...







a.
by the defendant’s predecessor in interest (i.e., the company’s prior ownership group),







b.
who had a similar motive to develop her testimony (i.e., to undercut her claims of gender discrimination),








c.
in a prior proceeding (i.e., the EEOC hearing), and







d.
the witness is unavailable because she has since died.






10.
Thus, the elements of Rule 804(b)(1) are satisfied—and the friend’s prior testimony will be admissible at my trial.





(h)
The difference between the former testimony exception [804(b)(1)] and the exception for prior inconsistent statements [801(d)(1)(A)]:







1.
The key difference is that, with the former testimony exception, the witness is unavailable to testify in court, while, with prior inconsistent statements, the out-of-court declarant is sitting on the witness stand.







2.
Former testimony requires a PRIOR opportunity to question the witness. This flows directly from the NATURE of the exception, which is available only where the declarant is now unavailable to testify in court.







3.
Thus, the only opportunity to examine the witness in an 804(b)(1) situation was during his PRIOR testimony.







4.
By contrast, prior inconsistent state-ments under 801(d)(1)(A) are mean-ingful only for cross-examining the declarant NOW regarding his prior inconsistencies.





(2)
The Hearsay Exception for Dying Declarations [Rule 804(b)(2)]






(a)
TEXT: “In a prosecution for homicide or in a civil case, a statement that the declarant, while believing the declarant’s death to be imminent, made about its cause or circum-stances.”





(b)
Available only in:







1.
a homicide prosecution; or







2.
any civil action.






(c)
Dying declarations come in only if they concern one topic: the declarant’s belief about the cause or circumstances of her impending death.






(d)
The emphasis is on the declarant’s belief in an imminent and unavoidable death.






(e)
Note, however, that the declarant need NOT actually die.






(f)
Underlying policy:







1.
Reliability: When a person is faced with imminent death, psychological forces produce a final truthful impulse. Thus, the statements have a heightened reliability.







2.
Necessity: The exception usually applies in a homicide case where the central question is “WHO DID IT?” and the victim’s dying breath provides the answer.





(3)
The Hearsay Exception for Statements Against Interest [Rule 804(b)(3)]






(a)
TEXT: “A statement that: (A) a reasonable person in the declarant’s position would have made only if the person believed it to be true because, when made, it was so contrary to the declarant’s proprietary or pecuniary interest or had so great a tendency to invalidate the declarant’s claim against someone else or to expose the declarant to civil or criminal liability; and (B) is support-ed by corroborating circumstances that clearly indicate its trustworthiness, if it is offered in a criminal case as one that tends to expose the declarant to criminal liability.”





(b)
UTILITY: The Rule creates a significant and frequently-used hearsay exception for state-ments that were CONTRARY TO THE DECLARANT’S INTEREST WHEN MADE.






(c)
POLICY: Such statements have a heightened trustworthiness. Utterances that are detri-mental to important self-interests are very likely to be true because people are naturally reluctant to say things that may prove personally damaging.






(d)
SCOPE: The Rule embraces three types of out-of-court statements—those that:






1.
were contrary to the declarant’s pecuniary or proprietary interest; or







2.
tended to subject the declarant to civil or criminal liability; or







3.
rendered invalid a claim by the declarant against another.






(e)
The Exculpation Clause: The corroboration requirement in Rule 804(b)(3)(B)—for state-ments “tend[ing] to expose the declarant to criminal liability” and thus to exculpate the accused—was added due to concerns that a defense witness might fabricate a plausible confession by an unavailable third party, clearing the defendant and leaving the witness largely invulnerable to perjury charges.






(f)
The DIFFERENCE Between Declarations Against Interest and Rule 801(d)(2) Admissions:







1.
An admission is a statement by a party to the litigation, while a declaration against interest may be uttered by anyone.







2.
A declaration against interest comes in only if the declarant is unavailable as a witness, while an admission comes in regardless of the party’s availability as a trial witness.







3.
An admission is anything a party has ever said or written, so long as it’s relevant against him at trial (i.e., it need not have been against the party’s interest at the time it was uttered). Declarations against interest, on the other hand, must have been detri-mental to the declarant’s interest when made.







4.
A declaration against interest may be used against any party to the litiga-tion, while an admission may only be used against the declarant himself, his employer, or his co-conspirator.







5.
Thus, the admissions doctrine is broader in terms of the range of statements that fall within its definition...







6.
...but declarations against interest have broader application, since they may be uttered by anyone and may be used against any party to the litigation.






(g)
A Footnote on Williamson (U.S. 1994) [354]:







My syllabus does not assign Williamson, but the majority opinion makes one point that is worth remembering about the scope of Rule 804(b)(3): When a person makes a statement against interest, he is not regarded as being in a general truth-telling mood, such that all other statements he makes at the time should likewise be admissible in evidence. Instead, Rule 804(b)(3) reaches only those statements that are truly against the declarant’s interest.




(4)
Statements of Personal or Family History [Rule 804(b)(4)]






(a)
TEXT: “A statement about: (A) the declarant’s own birth, adoption, legitimacy, ancestry, marriage, divorce, relationship by blood or marriage, or similar facts of personal or family history, even though the declarant had no way of acquiring personal knowledge about that fact; or (B) another person con-cerning any of these facts, as well as death, if the declarant was related to the person by blood, adoption, or marriage or was so intimately associated with the person’s family that the declarant’s information is likely to be accurate.”





(b)
YOU ARE NOT RESPONSIBLE FOR THIS RULE ON MY EXAM.





(c)
UTILITY: This is a minor hearsay exception that admits statements by an out-of-court declarant concerning his own personal or family history—factual assertions like when and where he was born, who his ancestors were, and where they came from—even though he couldn’t possibly have personal knowledge or adequate memory of those events.





(d)
The policy justification for this rule is that the accuracy of such statements is likely based on accounts by family members who did have personal knowledge of the events in question—and where live testimony by the declarant cannot be had, such statements are trustworthy enough.





(e)
This exception reaches statements relating to birth or adoption, marriage or divorce, legitimacy or relationship by blood, adop-tion, or marriage, and facts relating to ancestry.





(f)
Sometimes the exception requires indepen-dent evidence that the speaker belonged to the family or was intimately associated  with it. But such evidence is not required for statements describing the speaker’s own role in or relationship to a family.




(5)
Statements Offered Against a Party Who Wrong-fully Caused the Declarant’s Unavailability [Rule 804(b)(6)]






(a)
TEXT: “A statement offered against a party that wrongfully caused—or acquiesced in wrongfully causing—the declarant’s una-vailability as a witness, and did so intending that result.”





(b)
UTILITY: This Rule, enacted in 1997, is intended to deal with the problem of witness intimidation in criminal cases. If, for example, a criminal defendant tries to bribe or frighten a prosecution witness, or if he threatens to harm or kill that witness, and the witness thereby fails to testify, the defendant forfeits the right to use the hearsay rule to exclude out-of-court asser-tions by that witness.






(c)
Giles v. California (U.S. 2008) [366]:







1.
In this case, the Supreme Court rules that, as a constitutional matter, a criminal defendant will not be deemed to have forfeited his Confrontation Clause rights unless the prosecutor shows that he intended to silence the witness.






2.
In Giles, the defendant allegedly murdered the witness—but there was no proof that he murdered her in order to prevent her from testifying.  She was simply the murder victim, and there was no pending trial at the time of her demise.






3.
The Supreme Court expresses the concern here that murder defendants will automatically forfeit their Con-frontation Clause rights in every case because, by killing the victim, they have killed a potential witness for the prosecution.






4.
Such circular reasoning is inconsistent with the history of the forfeiture-by-wrongdoing doctrine (the doctrine now codified in Federal Rule of Evidence 804(b)(6)). Canvassing the English history of the doctrine, Justice Scalia, writing for the Court, finds that a specific intent to silence the witness was necessary for forfeiture.






5.
This will all make more sense if you can picture the situation that the forfeiture doctrine was intended to address: Imagine a defendant who faces criminal charges of bank robbery (the charges are already pending or he sees them coming). He realizes that Mr. X, who witnessed the robbery, is cooperating with the prosecutor—so he kills Mr. X or takes similar wrong-ful steps (threats, bribes) to ensure that Mr. X will not testify.






6.
In this setting, the conduct that forfeits rights under 804(b)(6)—killing, threatening, or bribing Mr. X—comes AFTER the conduct that generated the criminal charges (bank robbery).





(d)
Problem 4-Q (“‘If You Want to Stay Healthy’”) [372-73]






NOTE TO STUDENTS: Problem 4-Q asks you to address a number of tangential issues that you should IGNORE—whether the judge is allowed to base this decision upon unsworn testimony offered in an ex parte hearing while employing the “beyond-a-reasonable-doubt” standard. Please focus solely upon one question: whether this set of facts is governed by Rule 804(b)(6).

G.
Constitutional Limits on the Use of Hearsay [386]



1.
Introduction




a.
In Crawford v. Washington, 124 S. Ct. 1354 (2004) [391], the Supreme Court radically altered the Confrontation Clause analysis of hearsay admissibility in criminal trials, overruling Ohio v. Roberts, 448 U.S. 56 (1980) in the process.




b.
Crawford affects criminal trials not only in federal court but in state court as well—because the Sixth Amend-ment’s Confrontation Clause applies to the States via the Fourteenth Amendment. Pointer v. Texas, 380 U.S. 400, 406 (1965).



2.
The Problem that Crawford Addresses




a.
Crawford deals with the problem that arises when, by means of a hearsay exception, an out-of-court factual assertion by a non-testifying witness is offered into evidence against a criminal defendant. The defendant supposedly has a Sixth Amendment right to be confront-ed by the witnesses against him—but he cannot cross-examine the out-of-court declarant to probe the veracity of the out-of-court assertion if the declarant is deemed unavailable to testify.




b.
More succinctly, then, Crawford addresses the conflict between a criminal defendant’s confrontation rights and the admissibility against him of hearsay statements by non-testifying witnesses. 




c.
The Sixth Amendment to the U.S. Constitution provides, in pertinent part:





“In all criminal prosecutions, the accused shall enjoy the right ... to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor; and to have the Assistance of Counsel for his defense.”





U.S. Const. amend. VI (1791) (emphasis added).




d.
The italicized clause in the foregoing excerpt is the so-called Confrontation Clause, and it has a direct bearing on the use of hearsay against a criminal defendant.




e.
The Supreme Court struggled for years to clarify the relationship between the Confrontation Clause and the admissibility of hearsay statements against the accused in criminal trials.




f.
From 1980 to 2004, the Court employed the analytical approach it established in Ohio v. Roberts, 448 U.S. 56 (1980).




g.
In Crawford, the Court overruled Roberts and replaced it with a very different analytical method—one that is purportedly closer to the original understanding of the Framers.




h.
The Big Picture:





(1)
Crawford dramatically transforms how courts must analyze the question of whether hearsay state-ments by out-of-court declarants violate the Con-frontation Clause rights of a criminal defendant.





(2)
Under Crawford, if the out-of-court statement is “testimonial” in nature, it will stay out unless the accused has an opportunity to cross-examine the maker of that statement. This is a big change from the Roberts approach, where hearsay would be admissible against a criminal defendant if it was deemed “reliable,” and it would be deemed reliable if it fit within a “firmly rooted” hearsay exception.



3.
The Now-Rejected Roberts Approach




a.
In Ohio v. Roberts, 448 U.S. 56, 66 (1980), the Supreme Court held:





“In sum, when a hearsay declarant is not present for cross-examination at trial, the Confrontation Clause normally requires a showing that he is unavailable. Even then, his statement is admissible only if it bears adequate ‘indicia of reliability.’ Reliability can be inferred without more in a case where the evidence falls within a firmly rooted hearsay exception. In other cases, the evidence must be excluded, at least absent a showing of particular-ized guarantees of trustworthiness.”




b.
Flaws in the Roberts Approach





(1)
In Crawford, the Court observed that the “[Roberts] framework is so unpredictable that it fails to provide meaningful protection from even core confrontation violations.” 124 S. Ct. at 1371.





(2)
But the problem with Roberts was not simply the unpredictable results that its framework per-mitted: “The unpardonable vice of the Roberts test, however, is not its unpredictability, but its demon-strated capacity to admit core testimonial state-ments that the Confrontation Clause plainly meant to exclude.” 124 S. Ct. at 1371.





(3)
In short, Roberts:






(a)
failed to provide adequate guidance to judges in deciding the admissibility of hearsay statements against criminal defendants; and






(b)
through its preoccupation with the “reliability” of proffered hearsay statements, it failed to maintain a proper focus on the underlying purpose of the Confrontation Clause—which is concerned with guaran-teeing that a criminal defendant is truly confronted by the witnesses against him: “Where testimonial statements are at issue, the only indicium of reliability sufficient to satisfy constitutional demands is the one the Constitution actually prescribes: confronta-tion.” Crawford, 124 S. Ct. at 1374.



4.
The Crawford Decision and Its New Analytical Approach




a.
Crawford’s Reinvention of Confrontation Clause Analysis





(1)
In Crawford, the Supreme Court overruled Roberts, replacing it with a new analytical approach that Justice Scalia, writing for the Court, grounded upon the Framers’ original understanding of the Confrontation Clause.





(2)
Performing an extensive historical review of English and American colonial practices leading up to the adoption in 1791 of the Sixth Amendment, Scalia concludes: “[T]he principal evil at which the Confrontation Clause was directed was the civil-law mode of criminal procedure, and particularly its use of ex parte examinations as evidence against the accused.” 124 S. Ct. at 1363.






(a)
“English common law has long differed from continental civil law in regard to the manner in which witnesses give testimony in criminal trials. The common-law tradition is one of live testimony in court subject to adversarial testing, while the civil law condones examination in private by judicial officers.” 124 S. Ct. at 1359 (citing William Blackstone, Commentaries on the Laws of England 373-74 (1768)).






(b)
“Nonetheless, England at times adopted ele-ments of the civil-law practice. Justices of the peace or other officials examined suspects and witnesses before trial. These examina-tions were sometimes read in court in lieu of live testimony, a practice that ‘occasioned frequent demands by the prisoner to have his “accusers,” i.e. the witnesses against him, brought before him face to face.’” 124 S. Ct. at 1359-60 (quoting Sir James Fitzjames Stephen, A History of the Criminal Law of England 326 (1883)).






(c)
“The most notorious instances of civil-law examination occurred in the great political trials of the 16th and 17th centuries.” 124 S. Ct. at 1360. Here, Justice Scalia singles out the infamous treason trial of Sir Walter Raleigh in 1603. The King v. Sir Walter Raleigh, 2 Cobbett’s State Trials 1, 15-16, 24 (K.B. 1603). Raleigh was convicted and sentenced to death largely on the basis of out-of-court statements by his alleged accomplice, Lord Cobham, who never appeared or testified at Raleigh’s trial. Cobham’s statements, which shifted the blame to Raleigh, were made in a letter and in an examination before the King’s Privy Council. They were read to the jury over Raleigh’s objection: “The Proof of the Common Law is by witness and jury; let Cobham be here, let him speak it. Call my accuser before my face....” 2 Cobbett’s State Trials at 15-16.






(d)
It was in reaction to abuses like this that the Framers adopted the Confrontation Clause.





(3)
“The historical record [demonstrates],” wrote Scalia, “that the Framers would not have allowed admission of testimonial statements of a witness who did not appear at trial unless he was unavailable to testify, and the defendant had had a prior opportunity for cross-examination....[T]he common law in 1791 conditioned admissibility of an absent witness’s examination on unavailability and a prior opportunity to cross-examine. The Sixth Amendment therefore incorporates those limita-tions.” 124 S. Ct. at 1365-66.





(4)
Thus, the Court held that out-of-court statements by a witness that are testimonial are barred, under the Confrontation Clause, unless the witness is unavailable and the defendant had a prior opportunity to cross-examine that witness—regardless of whether such statements are deemed reliable by the court. Id. at 1374.





(5)
Crawford did not provide a comprehensive definition of “testimonial,” but Scalia stated: “Whatever else the term covers, it applies at a minimum to prior testimony at a preliminary hearing, before a grand jury, or at a former trial; and to police interrogations.” Id. at 1374.




b.
Limitations on the Reach of Crawford




Crawford does not impose an absolute ban on all hearsay statements that the prosecution offers against the accused. Here is a list of limitations on Crawford’s reach—limitations that are acknowledged in the Crawford opinion itself:





(1)
If the out-of-court statement is not “testimonial” in nature, Crawford’s ban does not apply. 124 S. Ct. at 1374.





(2)
The confrontation right is satisfied during the current trial when the person who made the out-of-court declaration appears in the courtroom, testifies, and is subject to defense cross-examination as required by the Confrontation Clause. 124 S. Ct. at 1369 n.9.





(3)
The confrontation right is satisfied, even if the declarant cannot be confronted at the current trial due to unavailability, if the declarant has been previously confronted regarding the out-of-court statement (i.e., if, at an earlier stage in the proceeding—at, for example, the preliminary hearing—the defendant was able to cross-examine the declarant about the statement). 124 S. Ct. at 1365-66.





(4)
Crawford’s ban does not apply if the defendant is found to have forfeited his right to confrontation if, through the defendant’s own actions, the declarant becomes unavailable to testify. 124 S. Ct. at 1370.





(5)
The historic recognition of dying declarations as an exception to the confrontation right at the time of the Framing appears to mean that the Confronta-tion Clause is inapplicable to such statements, even if testimonial. 124 S. Ct. at 1367 n.6.



5.
“Testimonial” Statements under Crawford



a.
Under Crawford, what is a “testimonial” statement?



b.
Crawford itself declined to offer a comprehensive definition of the term. It did say that the term “applies at a minimum to prior testimony at a preliminary hearing, before a grand jury, or at a former trial; and to police interrogations.” 124 S. Ct. at 1374.




c.
Do all “police interrogations” produce testimonial state-ments? What about statements elicited by 9-1-1 operators? The Supreme Court went a long way toward answering those questions in Davis v. Washington, 126 S. Ct. 2266 (2006) [404].


6.
Davis v. Washington and the “Emergency Doctrine” [407]



a.
In Davis, the Court addressed two different instances of domestic violence. In the first, the victim gave frantic responses to questions from a 9-1-1 operator while her assailant, a former boyfriend, was still in the house, mere moments after he had punched her. In the second, the victim gave police a hand-written affidavit after they had arrived at her house, taken control of her husband, and removed her to a separate room for questioning. The Court held that the first victim’s statements were not testimonial, so they were not subject to the Confrontation Clause, because they were uttered in an emergency context where the police, rather than seeking testimony, were seeking information by which to assist her. In contrast, the second victim’s affidavit was testimonial because it was written in safety, after her husband had been subdued, and was offered as evidence of a past (no longer ongoing) crime.




b.
Reconciling these divergent outcomes, the Davis Court held: “Statements are nontestimonial when made in the course of police interrogation under circumstances objectively indicating that the primary purpose of the interrogation is to enable police assistance to meet an ongoing emergency. They are testimonial when the circumstances objectively indicate that there is no such ongoing emergency, and that the primary purpose of the interrogation is to establish or prove past events potentially relevant to later criminal prosecution.” 126 S. Ct. at 2273-74.




c.
From the moment that Crawford was decided, the lower courts eagerly awaited some guidance on how to analyze 9-1-1 calls under the Confrontation Clause. On this issue, Davis provides some help. First, the Court stated: “If 9-1-1 operators are not themselves law enforcement officers, they may at least be agents of law enforcement when they conduct interrogations of 9-1-1 callers. For purposes of this opinion (and without deciding the point), we consider their acts to be acts of the police.” 126 S. Ct. at 2274 n.2. The Court went on to observe that “[a] 9-1-1 call, … and at least the initial interrogation conducted in connection with a 9-1-1 call,” is not designed to elicit testimony but simply to obtain a description of “current circumstances requiring police assistance.” 126 S. Ct. at 2276. Nevertheless, “a [9-1-1] conversation which begins as an interrogation to determine the need for emergency assistance [may] evolve into testimonial statements once that purpose has been achieved.” Id. at 2277 (citations and internal quotation marks omitted).




d.
Where, during the course of a single 9-1-1 call, a victim’s statements “evolve” from a non-testimonial to a testimonial nature, the jury should not be permitted to hear the testimonial portions of the tape. “[T]rial courts will recognize the point at which, for Sixth Amendment purposes, statements in response to interrogations become testimonial. Through in limine procedure, they should redact or exclude those portions of any statement that have become testimonial….”  126 S. Ct. at 2277.


7.
Michigan v. Bryant, 131 S. Ct. 1143 (2011) [415, Note 2]



a.
In the middle of the night, police officers respond to a radio dispatch reporting a shooting. They find Anthony Covington in a gas station parking lot, dying of a gunshot wound to the abdomen. In response to their questioning, Covington says that he had gone to the home of Rick Bryant—the man who is now being prosecuted for murder—and had spoken to Bryant through the back door. Covington says that Bryant shot him through the back door as he turned to leave. He converses with police for five to ten minutes; then paramedics arrive and rush him to the hospital, where he dies within hours.



b.
After interviewing Covington, police go to Bryant’s house, where they discover blood and a bullet on the back porch, a bullet hole in the back door, and Covington’s wallet on the ground.



c.
Bryant is later charged with murder and convicted. But the Michigan Supreme Court reverses, holding that the trial court erred in admitting Covington’s statements to police. Specifically, the Michigan Supreme Court holds that (1) Covington’s statements to police were “testimon-ial” under Crawford; and (2) Covington’s statements don’t come in under the Davis “emergency” doctrine.



d.
But the U.S. Supreme Court reverses, holding that Covington’s statements fall within the emergency doctrine and are therefore not testimonial, such that the Sixth Amendment’s Confrontation Clause does not bar their admissibility. Bryant features a majority opinion by Justice Sotomayor—while Justice Scalia (who authored the majority opinions in Crawford, Davis, Melendez-Diaz, and Giles) files a stinging dissent, complaining that the Court has badly confused the Confrontation Clause precedents. From Justice Scalia’s standpoint, this was an easy case—there was no longer any emergency when five armed police officers surrounded and interviewed Covington, and Covington’s statements were testimonial because he knew perfectly well that his words would be used against Bryant in a court of law.



e.
Justice Sotomayor’s majority opinion in Bryant makes three important contributions to the “emergency” doctrine:





(1)
Bryant appears to BROADEN the scope of the “emergency” doctrine, paving the way for MORE hearsay statements by non-testifying witnesses to be deemed admissible. This is because of the facts in Bryant: We have a victim, surrounded by police, who is dying of a gunshot wound some distance from the shooting. This is very different from Davis, where a frenzied 9-1-1 caller is frantically pleading for help while her attacker is still in the house, still trying to hurt her, and police have not yet arrived on the scene.




(2)
Bryant confirms a point already suggested in Davis about how we must analyze an emergency doctrine scenario—it is an objective inquiry, focusing on both the victim and the police, in trying to determine the “primary purpose” of the police questioning. Are they gathering testimony for use in court (testimonial), or are they trying to locate and protect the victim from an ongoing threat (emergency)?




(3)
The majority opinion in Bryant suggests that the emergency doctrine may not be the only exception to “testimonial” statements but one of many such exceptions that have yet to be defined.


8.
How Should YOU Analyze an Emergency Doctrine Scenario? Focus on the statement uttered by the victim that prosecutors want the jury to hear and then ask yourself this question: When the victim made that statement, what were the police trying to accomplish in questioning the victim? Were they gathering testimony for use in court (testimonial), or were they trying to locate and protect the victim from an ongoing threat (emergency)?

V.
CHARACTER EVIDENCE

[Rules 404-405 & 412-415]


This section of the course is organized as follows:


A.
Introduction to Character Evidence: Admissibility [Rule 404] and Form [Rule 405]


B.
Character to Prove Conduct on a Particular Occasion



1.
Character of Criminal Defendant [Rule 404(a)(1)&(2)]



2.
Character of Crime Victim [Rule 404(a)(2)]



3.
Methods of Proving Character [Rule 405]



4.
Cross-Examination and Rebuttal [Rule 405(a)]



5.
The General Bar Against Character Propensity Evidence in Civil Cases [Rule 404(a)]


C.
Character as an Element of a Charge, Claim, or Defense [Rule 405(b)]



1.
Character as an “Element” in Criminal Cases



2.
Character as an “Element” in Civil Cases


D.
Prior Bad Acts as Proof of Motive, Intent, Plan, and Related Points [Rule 404(b)]



1.
Introduction to Rule 404(b)



2.
Using Prior Acts to Prove Intent



3.
Using Prior Acts to Prove Identity/Modus Operandi



4.
Using Prior Acts to Prove Plan/Preparation


E.
Character in Sex Offense Cases [Rules 412-415]



1.
Sexual History of Victim of Alleged Sexual Misconduct [Rule 412]



2.
Prior Offenses by Defendants in Sex Crime Trials [Rules 413-415]


F.
Lecture Summing Up Character Evidence


*   *   *


A.
Introduction to Character Evidence: Admissibility [Rule 404] and Form [Rule 405]



1.
This introduction focuses on three basic questions:




a.
What is character evidence?




b.
In what form may it be presented?




c.
To what uses may it be put?



2.
What is character evidence?




a.
In evidence law, “character” means the type of person someone is—belligerent or peaceful, honest or dishonest, cautious or reckless.




b.
It refers to the traits of an individual; e.g., greedy, impulsive, prone to drunkenness, etc.



c.
When judges and lawyers speak of “character evidence,” they are usually referring to the PROPENSITY use of character traits—e.g., offering testimony that “Kevin O’Neill is a reckless driver” as proof that I drove onto the sidewalk and ran over an encyclopedia salesman.



d.
To PROVE that I ran over the encyclopedia salesman, isn’t there better evidence than my character trait? What about eyewitnesses? What about tire tracks traceable to my car? What about blood and dents on my car?



e.
This is the problem with character propensity evidence. It is a lazy, unreliable method for finding the truth. Accordingly, its use is SHARPLY RESTRICTED by the Rules of Evidence.


3.
In what form may character evidence be presented?




a.
opinion testimony by a character witness



b.
reputation testimony by a character witness



c.
specific past acts as examples of the character trait




“Specific past acts” by Kevin O’Neill that exemplify his character trait (i.e., specific examples of my reckless driving) are easy enough to imagine, but what does “opinion testimony” look like? And what does “reputation testimony” look like? With OPINION testimony, the character witness describes how she knows me and then concludes her direct examination by saying: “In my opinion, Kevin O’Neill is a reckless driver.” With REPUTATION testimony, the character witness describes how she knows the community in which I live and then concludes her direct examination by saying: “Kevin O’Neill has a reputation in the community as a reckless driver.”


4.
To what uses may character evidence be put?




a.
Propensity uses and non-propensity uses.




b.
The propensity use of character evidence entails using a person’s trait (e.g., recklessness) to prove that he acted in accordance with that trait on a particular occasion (e.g., to establish his fault in running over a pedestrian).




c.
The propensity use of character evidence is heavily regulated by the Rules because it serves as an unreliable shortcut to proving that a person committed a particular act on a particular occasion. The propensity use is regulated more heavily because it:  




(1)
encourages sloppy factfinding by juries;




(2)
may be given undue weight by juries; and




(3)
forces the subject to defend his personality, his nature, his being, rather than confining proof to the events in question.




d.
Aside from propensity, there are two other uses (the “non-propensity” uses) to which character evidence may be put:





(1)
Where a person’s character trait is itself an element of a charge, claim, or defense [Rule 405(b)]; e.g., negligent entrustment cases.





(2)
Prior bad acts that, although suggestive of a person’s character trait, are offered to prove something else—“motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or lack of accident.” Rule 404(b)(2).






FOR EXAMPLE: using a defendant’s prior bad acts to prove his intent to commit a specific crime, his plan or motive for committing the crime, his preparations for carrying it out, etc.


B.
Character to Prove Conduct on a Particular Occasion



1.
Character of Criminal Defendant [Rule 404(a)(1)&(2)]




a.
Problem 5-A (“Fight in the Red Dog Saloon—Part I”) [431]



2.
Character of Crime Victim [Rule 404(a)(2)]




a.
Problem 5-B (“Red Dog Saloon—Part II”) [433]




NOTE TO STUDENTS: When preparing Problem 5-B, please IGNORE the authors’ invitation to construct an argument for the defense. Instead, simply rule on whether the evidence is admissible under Rule 404.



b.
Note 1 on Evidence of the Crime Victim’s Character [433]





(1)
If defendant Don is allowed to offer evidence that victim Vince is a violent person, should the prosecutor be permitted to offer evidence that Don is violent as well?






(a)
For years and years, the answer to this question was always: NO.






(b)
As formerly written, Rule 404(a) always kept VICTIM propensity evidence separate and distinct from DEFENDANT propensity evi-dence.






(c)
Thus, evidence of the VICTIM’s character propensity never opened the door to proof of the Defendant’s OWN character propensity.






(d)
But all this changed on December 1, 2000, when an ill-advised amendment to Rule 404(a) took effect.






(e)
Under that amendment—which is now lo-cated at 404(a)(2)(B)(ii)—evidence of VICTIM propensity offered by the accused now opens the door to evidence of DEFENDANT propen-sity offered by the prosecutor.





(f)
OHIO PRACTICE: The Ohio Rules of Evidence retain the old approach. Under Ohio Rule of Evidence 404, evidence of the VICTIM’s character propensity never opens the door to proof of the Defendant’s OWN character propensity.





(2)
Assume that, instead of calling Ernie to describe Vince’s violent character, Don calls an eyewitness to testify that Vince struck the first blow without provocation.






(a)
Could the prosecutor then introduce evidence that Vince is by disposition peace-able? NO. Such rebuttal is only permissible in homicide cases. See 404(a)(2)(C).





(b)
Would the answer be different if Don had killed Vince and was charged with his murder? YES—under 404(a)(2)(C).


3.
Methods of Proving Character [Rule 405]




a.
Problem 5-C (“Red Dog Saloon—Part III”) [436]





(1)
This Problem focuses on the FORM that character evidence takes at trial: whether it may be proved by opinion, reputation, or specific acts testimony under Rule 405, and the requisite foundation for that testimony.





(2)
Under 405, when character propensity evidence is admissible, it may always be proved by opinion or reputation testimony.





(3)
But specific acts evidence is sharply restricted; it comes in only where:






(a)
character is itself in issue (i.e., where a person’s character trait is itself an essential element of a claim, charge, or defense) [Rule 405(b)]; or






(b)
specific acts may also be inquired into while cross-examining a witness who has given character propensity testimony in opinion or reputation form [Rule 405(a)].





(4)
Foundation:






(a)
The witness who offers opinion testimony must be qualified by showing that she is personally acquainted with the subject.






(b)
Reputation testimony requires a foundation that goes beyond acquaintance to a know-ledge of the community in which the subject has lived or worked and the circles in which he has moved.






(c)
It used to be, but courts rarely insist upon it anymore, that opinion witnesses were to be crossed by asking, “Did you know...?” while reputation witnesses were to be asked, “Have you heard...?” The Advisory Committee Notes for Rule 405 make clear that these forms are now interchangeable.





(d)
EXAMPLE: Let’s say that I’m cross-examining a character witness who just testified, on direct examination, that: “The Defendant has a reputation in the community as an extremely gentle, pacific, and nonviolent person.” In cross-examining this witness, I want to bring up a fact that refutes the notion that the Defendant is nonviolent: he bit off the head of a squirrel that ventured onto his lawn. In confronting the witness with this fact, I must ask, “Did you know...?” or “Have you heard...?” So my question would go like this: “You just told the jury that the Defendant has a reputation in the com-munity as an extremely gentle, pacific, and nonviolent person—but did you know that two months ago he bit off the head of a squirrel that ventured onto his lawn?”




(5)
Why do we restrict “specific acts” evidence?






(a)
Though the Drafters thought it had the greatest reliability, they restricted its use under 405 because it has the greatest capacity to arouse prejudice, to confuse, to surprise, and to consume time.






(b)
If the victim’s violent character could be proved here by reference to his prior fights, the jury’s attention would be diverted from Don’s crime (the specific issue here) to a detailed review of Vince’s prior fights, all of minimal probative value and greatly con-sumptive of time.



4.
Cross-Examination and Rebuttal [Rule 405(a)]




a.
Problem 5-D (“What Price Truth?”) [438]





This Problem focuses on the permissible means of cross-examining character witnesses.




b.
Note the effectiveness of invoking specific acts when cross-examining a character witness:





(1)
If the character witness is UNAWARE of the incident, his familiarity with the defendant is called into question.





(2)
If he IS aware of the incident, he appears willing to call anyone “nonviolent.”




c.
The question in Note 6 [439] (“[Can the prosecutor] just dream up the nastiest question he can think of [and ask it on cross?]”) has this emphatic answer: NO! The prose-cutor must have a good faith factual basis for asking the question. Rules Handbook at 78, ¶ 8.



d.
The prosecutor must abide by the witness’s answer; the specific act may NOT be proved by extrinsic evidence. Rules Handbook at 79, ¶ 9. Why? Because the cross ques-tion is permitted for only one purpose: to gauge the credibility of the character witness, NOT to prove facts about the defendant.



5.
The General Bar Against Character Propensity Evidence in Civil Cases [Rule 404(a)]




a.
The structure of Rule 404(a) indicates that character evidence offered to prove propensity is NEVER admissible in CIVIL cases.




b.
This is because the only exceptions contained in 404(a)’s general prohibition involve the victim and the accused (404(a)(2)) in a criminal case.




c.
To underscore the point that those exceptions apply only in CRIMINAL cases, Rule 404(a)(2), which embodies those exceptions, expressly states that they apply only “in a criminal case.”



d.
Nevertheless, some civil cases have ADMITTED such evidence—but only where the underlying conduct is criminal in nature. For purposes of this course, you may safely assume that those civil cases are WRONGLY DECIDED.

C.
Character as an Element of a Charge, Claim, or Defense [Rule 405(b)]



1.
Character as an “Element” in Criminal Cases [page 441]



a.
Rule 404 does NOT bar character evidence when used to prove something OTHER than conduct on a particular occasion.




b.
And Rule 405(b) PERMITS specific-acts evidence when-ever character is itself at issue—i.e., when character is an “essential element of a charge, claim, or defense.”



c.
WHEN is character ITSELF “in issue”?





(1)
In criminal cases, basically NEVER.





(2)
But it does happen in a small range of civil cases... 



2.
Character as an “Element” in Civil Cases [page 442]



a.
Examples of civil actions in which character IS an element; i.e., where character is ITSELF “in issue” for purposes of Rule 405(b):





(1)
Negligent Entrustment: In these cases, plaintiff typically alleges that defendant was negligent in allowing a third party to operate his equipment (usually a car or truck), and the third party negligently operated that equipment in injuring the plaintiff. As your authors observe [443], the plaintiff here must prove that the third party was by disposition careless, in order to prevail on the point that defendant should never have entrusted the equipment to him.





(2)
Defamation: Since truth is a defense in defamation actions, character would itself be in issue in any action claiming that defendant had impugned the plaintiff’s character (e.g., accusing plaintiff of thievery or dishonesty or gluttony).





(3)
Child Custody: Since, as your authors observe [443], parental fitness to care for the child is the central issue in such cases, the question of character (in the sense of being a conscientious parent) would seem to be an element.





(4)
Wrongful Death: As your authors observe [443], the amount of recoverable damages in a wrongful death action may turn on the decedent’s “worth” to plaintiff—and thus his character comes into play.




Of the four examples listed above, only the first two (negligent entrustment and defamation) strike me as genuinely involving a Rule 405(b) “character in issue” situation. So if I test you on Rule 405(b), I will only use a fact pattern featuring negligent entrustment or defama-tion.

D.
Prior Bad Acts as Proof of Motive, Intent, Plan, and Related Points [Rule 404(b)]



1.
Introduction to Rule 404(b)




a.
Rule 404(b) authorizes the admissibility of prior “crimes, wrongs, or other acts” that, although suggestive of a person’s character, are offered to prove something ELSE, something much more SPECIFIC: “motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or lack of accident.” Thus, PRIOR BAD ACTS by a criminal defendant will be admissible under Rule 404(b) to prove, for example, the identity of the wrongdoer, his intent to commit a specific crime, his plan or motive for doing so, his possession of the requisite knowledge to carry it out, etc.




b.
The Rule expressly provides that prior bad acts are NOT admissible to prove a particular character trait “in order to show that on a particular occasion the person acted in accordance with” that trait. Rule 404(b)(1).



c.
How do we tell the difference between permissible and impermissible use of prior bad acts?




d.
It all goes back to the purpose for which the evidence is offered. Ask yourself whether it is offered to prove PROPENSITY (i.e., action in conformity with a particular character trait) or something else.




e.
Note, too, that 404(a) propensity evidence tends to establish broad, general character traits (e.g., reckless-ness, carelessness, belligerence), while 404(b) evidence tends to be far more specific (e.g., a pattern of robbing banks using the same peculiar modus operandi).




f.
Let’s try an example:





(1)
Imagine a defendant charged with manufacturing LSD. The defendant claims that he was merely trying to bake tollhouse cookies and inadvertently stumbled upon the recipe for LSD. If the govern-ment proves that he manufactured LSD on several previous occasions, this shows that he KNEW what he was doing—that he possessed the requisite knowledge and criminal intent.





(2)
This “prior bad acts” evidence does not violate Rule 404(a)(1) because it is not offered to prove that the Defendant has a character propensity for manufac-turing illegal drugs.





(3)
Instead, the prior bad acts are offered to show knowledge, intent, absence of mistake: NON-propensity uses that are expressly authorized by 404(b)(2).




g.
Rule 404(b) determinations are among the most frequently appealed of all evidentiary rulings, and erroneous admission of such prior-bad-acts evidence is one of the largest causes of criminal convictions being reversed—partly because such error is likely to be extremely prejudicial.




A good example of this type of prejudice may be found in United States v. Clay, 667 F.3d 689 (6th Cir. 2012) [not in your book]. Clay was a federal carjacking prosecution in which the government sought to introduce evidence of a completely unrelated assault that the defendant had committed one year before the carjacking incident. Invoking Rule 404(b), the prosecutors argued that evidence of the assault should be admitted as proof that the defendant was capable of forming the specific intent to engage in carjacking. The district court allowed the evidence in—but the Sixth Circuit reversed, holding that the assault was so unrelated to the carjacking charge as to be inadmissible under 404(b). There was too great a risk, observed the court, that the jury viewed the assault as proof that the defendant was “a repeatedly violent offender.” 667 F.3d at 697. This created “a serious risk that the jury used the evidence for precisely the reasons it was counseled not to: [as proof] that [the defendant] was a bad person and a threat to society.” Id. This is the danger of erroneous 404(b) evidence: It makes the jury much more willing to find the defendant guilty—not because it proves anything about the charged offense, but because it paints the defendant as a career criminal.




Accord: United States v. Taylor, 767 F. Supp. 2d 428, 438-39 (S.D.N.Y. 2010) [not in your book] (rejecting the admissi-bility of 404(b) prior-crime evidence where the prior and charged offenses were unrelated and insufficiently similar—the prior crime was a 2002 effort to sell heroin; the instant crime was a 2008 robbery of a pharmacy to obtain prescription drugs).




h.
To protect against the erroneous admission of prior-bad-acts evidence, many courts employ a four-step analysis when applying Rule 404(b), deciding:





(1)
whether the evidence is offered for a proper (i.e., a NON-propensity) purpose;





(2)
whether it is relevant for that purpose; and





(3)
whether (under Rule 403) its probative worth is outweighed by the risk of unfair prejudice.





(4)
If the evidence comes in, the judge gives a limiting instruction upon request.




PLEASE NOTE: I do NOT want you to perform this type of balancing analysis on my EXAM. But it would be wise to use it if you ever have to draft a motion in limine asking a court to exclude 404(b) evidence.


2.
Using Prior Acts to Prove Intent




a.
Problem 5-E (“Drug Sale or Scam?”) [446]



3.
Using Prior Acts to Prove Identity/Modus Operandi



a.
Problem 5-F (“‘He Came Running in All Hunched Over’”) [450]




(1)
OVERVIEW: Under Rule 404(b), a defendant’s PAST crimes may be introduced to prove that he committed the PRESENT crime if he always employs a distinctive modus operandi—and that same modus operandi was employed in the present case. If his method is sufficiently unusual that it bears the stamp of his authorship, we call it a “signature crime,” and this pattern of behavior is admissible under 404(b) to prove the identity of the culprit in the present case.




(2)
EXAMPLE OF A SIGNATURE CRIME—from Silence of the Lambs: Buffalo Bill kills young women and then he always removes their skin.





(3)
LESSON TO BE LEARNED: To prove identity via signature crime/modus operandi, you must show: (a) distinctiveness of the method, and (2) close resemblance between the prior and charged mis-deeds.



b.
Does the use of signature crime evidence involve a propensity rationale or something else?





(1)
Though, in practice, 404(b) evidence may INVITE a propensity inference, its use for that purpose is FORBIDDEN by 404(b)(1).





(2)
Rather, 404(b) evidence comes in because it speaks very specifically to the case at hand, so its relevance is STRONG; propensity evidence stays out because it speaks only vaguely to the case at hand, so its relevance is WEAK. 


4.
Using Prior Acts to Prove Plan/Preparation [page 452, Note 2]



a.
In their treatise, Professors Mueller and Kirkpatrick observe: “Evidence of prior acts may be admitted to show preparation or a plan, pattern, scheme, or design....Such evidence is not admissible where the prior conduct was too remote in time or circumstances to shed light on a current plan. Similarity of incidents or even repetitive activity does not necessarily establish that [such] conduct was part of a plan. There must be a showing of an over-arching design or purpose on the part of the defendant [that links the earlier and later acts], not mere commonality of features between the charged and uncharged misconduct, in order for a plan properly to be established under [Rule] 404(b).” Mueller, Kirkpatrick & Richter, Evidence § 4.17, at 216 (6th ed. 2018) (emphasis added).



b.
A good example of “plan” under Rule 404(b) comes from the case of United States v. Kravchuk, 335 F.3d 1147, 1156 (10th Cir. 2003) [not in your book], where the defendant was charged with masterminding several burglaries of ATM machines. The prosecutor, invoking the “plan” prong of 404(b), introduced evidence of prior uncharged ATM burglaries committed by the defendant with the same team of accomplices seven months before he committed the charged burglaries. These earlier burglar-ies were carried out as “dress rehearsals,” in preparation for the later burglaries. The defense objected to any proof of the prior burglaries, but the district court allowed it and the Tenth Circuit affirmed. The Tenth Circuit held that the prior burglaries were properly admitted under 404(b) to show that the defendant had assembled a stable team of accomplices with whom he was rehearsing to achieve greater speed and efficiency—all part of an over-arching plan to take their show on the road. Once again, the key to the “plan” prong is showing that the prior and charged misdeeds are LINKED by a common, overarching goal.

E.
Character in Sex Offense Cases [Rules 412-415]



1.
Sexual History of Victim of Alleged Sexual Misconduct [Rule 412]




a.
Rule 412 is the so-called “Rape Shield” provision. In both civil and criminal cases involving sexual misconduct, Rule 412 restricts the defendant’s ability to present evidence of the victim’s sexual behavior or predisposition.




b.
Rule 412 “qualifies”—or, more accurately, supersedes—Rule 404(a)(2) in sexual misconduct prosecutions.




c.
Though 404(a)(2)(B) permits a defendant to offer evidence of a crime victim’s character to prove action in conformity therewith, 412 effectively FORECLOSES this tactic in sex crime prosecutions. This is because none of the enumerated exceptions in 412(b)(1) authorizes the use of character-propensity evidence.




d.
While 412 PROHIBITS precisely the type of victim-character-propensity evidence normally allowed under 404(a)(2), Rules 413 and 414 AUTHORIZE precisely the kind of “first strike” defendant-character-propensity evidence generally forbidden under 404(a)(1).




e.
The policy rationale for Rule 412:





(1)
to avoid humiliating the complainants in rape cases;





(2)
to avoid discouraging victims from reporting sexual assaults; and





(3)
a belief that judges cannot be trusted wisely to exercise discretion in weeding out proper from improper questioning of complainants in rape cases.




f.
Problem 5-J (“Ordeal of Leslie or Fred”) [463]




NOTE TO STUDENTS: When preparing Problem 5-J, please IGNORE the authors’ invitation to construct arguments for each side. Simply rule on whether the proffered evidence comes in under Rule 412.




(1)
This is a “date rape” prosecution in which the Defendant, Fred, offers four distinct items of proof to which the prosecutor objects:






(a)
testimony by Fred that he and the com-plaining witness, Leslie, had sex “once during the previous summer”;






(b)
opinion testimony by Greg (describing Leslie’s disposition as “sexually very active”);






(c)
reputation testimony by Greg (describing Leslie as “known as an easy mark”); and






(d)
testimony by Thomas describing a specific act (he and Leslie “had sex” previously on the night in question).




g.
Problem 5-K (“Acting Out on the Assembly Line”) [466-67]



h.
FOOTNOTE ON THE OHIO RULES OF EVIDENCE: Ohio takes the same approach as the federal “rape shield” provision, excluding evidence of the victim’s sexual activity and predisposition to the same broad extent as Federal Rule 412. But Ohio does not have its own Rule 412. Instead, Ohio’s rape shield provision may be gleaned only by reading Ohio Rule of Evidence 404(A)(2) in combination with Ohio Revised Code § 2907.02(D) (the rape statute) and § 2907.05(E) (the gross sexual imposi-tion statute).


2.
Prior Offenses by Defendants in Criminal Prosecutions for Sexual Assault [Rule 413] and Child Molestation [Rule 414]




a.
Problem 5-L (“‘I Told Him To Stop’”) [469-70]. This is another “date rape” prosecution, but here we explore the admissibility not of the victim’s sexual behavior or predisposition [Rule 412] but the defendant’s past sexual misconduct [Rule 413]. At issue is the admissibility of two different instances of sexual misconduct by the Defendant in relation to two females other than the alleged victim here:





(1)
an alleged rape of Laura, involving the same sort of escalating advances alleged by the victim here; and





(2)
a sexual assault conviction of Defendant in connection with his sodomizing a 13-year-old girl who was the daughter of a woman with whom Defendant was living at the time.



b.
In allowing proof of a prior sexual assault by the defendant, must that prior assault have resulted in a conviction? What if it resulted in an acquittal?





(1)
Any alleged sexual assault that resulted in an acquittal is NOT admissible under Rules 413 to 415.




(2)
But Rules 413 to 415 do NOT REQUIRE that the prior sexual assault resulted in a conviction. A judgment of conviction certainly has higher probative value and is much easier to prove at trial.



c.
FOOTNOTE ON THE OHIO RULES OF EVIDENCE: Does Ohio have a Rule 413 counterpart—and, if so, does it differ at all from the federal rule?




(1)
Ohio does not have a direct counterpart to Federal Rule of Evidence 413, but the Ohio Rules of Evidence (in combination with certain Ohio statutes) do provide for the introduction of some prior sexual assault evidence against a criminal defendant in a prosecution for rape or gross sexual imposition. Ohio, however, does not let in as much evidence of a defendant’s prior sexual activity as do the Federal Rules.




(2)
In an awkward arrangement, Ohio law on this subject can be gleaned only by reading Ohio Rule of Evidence 404(A)(1) in combination with two Ohio statutes: Ohio Revised Code § 2907.02(D) (govern-ing rape prosecutions) and Ohio Revised Code § 2907.05(E) (governing prosecutions for gross sexual imposition). Viewed in combination, these provi-sions allow prior-sexual-activity evidence to come in against a defendant in a rape or gross sexual imposition prosecution only if it “involves evidence of the origin of semen, pregnancy, or disease, [or] the defendant’s past sexual activity with the victim.”




(3)
This is a much more limited range of evidence than that allowed in under the Federal Rules, since those rules let in the defendant’s prior sexual misconduct with women OTHER THAN the victim.




(4)
How do we explain the difference? The federal approach is a newer and much more dramatic departure from our traditional approach to character evidence, and most States have been reluctant to follow along.

F.
Lecture Summing Up Character Evidence



1.
What is character evidence?



a.
When judges and lawyers speak of “character evidence,” they are usually referring to the PROPENSITY use of CHARACTER TRAITS like dishonesty, belligerence, or recklessness.



b.
EXAMPLE: Offering testimony that “Kevin O’Neill is a reckless driver” as proof that I drove onto the sidewalk and ran over an encyclopedia salesman.



c.
Though the term “character evidence” most commonly refers to the propensity use of character traits, there are actually three different CATEGORIES or USES of character evidence.


2.
To what USES may character evidence be put?




a.
In terms of the different USES of character evidence, there are three broad categories:





(1)
CATEGORY ONE: Where a person’s character trait is itself “in issue.” [Rule 405(b)]




(2)
CATEGORY TWO: Prior bad acts that, although suggestive of a person’s character, are offered to prove something ELSE, something much more SPECIFIC—e.g., the identity of the wrongdoer, his intent to commit a specific crime, his plan or motive for doing so, his possession of the requisite knowledge to carry it out, etc. [Rule 404(b)]




(3)
CATEGORY THREE: PROPENSITY—using a per-son’s character trait (e.g., recklessness) to prove that he acted in accordance with that trait on a particular occasion. [Rule 404(a)]



b.
There is a fundamentally important distinction that divides these categories:





(1)
The non-propensity uses (Categories 1 and 2) are always PERMITTED.





(2)
The propensity use (Category 3) is generally FORBIDDEN.




c.
The Category 3 propensity use is allowed only under three narrow exceptions:





(1)
Character of the accused—404(a)(2)





(2)
Character of the victim—404(a)(2)





(3)
Character of a WITNESS for TRUTHFULNESS—404(a)(3) [see Impeachment, Rules 607-609]


3.
Where a Person’s Character Trait is “In Issue” under Rule 405(b)




a.
Character evidence is admissible under Rule 405(b) where a person’s character trait is itself “an essential element of a charge, claim, or defense.” This is USE CATEGORY ONE, referred to above.



b.
There are only a few situations where this arises. The best example, by far, is a NEGLIGENT ENTRUSTMENT suit.




(1)
In a negligent entrustment suit, the plaintiff is injured due to the mishandling of a dangerous instrumentality by an extremely careless, forgetful, or neglectful employee. The plaintiff must allege that the defendant was grossly negligent in hiring the careless/forgetful/neglectful employee—and a critical element of the claim is establishing the employee’s careless/forgetful/neglectful character trait.




(2)
Thus, the employee’s character trait really is an “essential element” of the claim.



c.
DEFAMATION: Since truth is a defense in defamation actions, character is itself in issue in any defamation suit claiming that the defendant IMPUGNED the PLAINTIFF’S CHARACTER (e.g., where the defendant accuses the plaintiff of thievery or dishonesty or gluttony—any unflattering character trait).




(1)
Now the defendant can avoid liability by PROVING that the plaintiff really does have that character trait.




(2)
In such a case, the plaintiff’s character trait really is an “essential element” of the defense.



d.
ON MY EXAM: If I test you on Rule 405(b), I will only use a fact pattern featuring (1) negligent entrustment or (2) a defamation suit in which the defendant impugns the plaintiff’s character.


4.
“Prior Bad Acts” under Rule 404(b)




a.
Let’s turn now to USE CATEGORY TWO: “Prior Bad Acts” under Rule 404(b).





(1)
Rule 404(b) authorizes the admissibility of prior “crimes, wrongs, or other acts” that, although suggestive of a person’s character, are offered to prove something ELSE, something much more SPECIFIC: “motive, opportunity, intent, prepara-tion, plan, knowledge, identity, absence of mistake, or lack of accident.” Thus, PRIOR BAD ACTS by a criminal defendant will be admissible under Rule 404(b) to prove, for example, the identity of the wrongdoer, his intent to commit a specific crime, his plan or motive for doing so, his possession of the requisite knowledge to carry it out, etc.




(2)
EXAMPLE: Let’s say that I’m accused of robbing a bank by tunneling up underneath the vault. I defend by saying that I had nothing to do with the robbery. The prosecutor wants to offer proof that I tracked down the architect who designed the bank and stole the floor plans indicating the precise location of the vault. My lawyer objects to this evidence, arguing that it’s proof of an unrelated crime. But the judge will allow it in under Rule 404(b)—as proof of intent, preparation, and plan.



b.
Here are some important prongs of Rule 404(b)...





c.
The identity prong of 404(b):





To prove identity via signature crime/modus operandi, you must show distinctiveness of the method and close resemblance between the prior and charged misdeeds.




d.
The plan prong of 404(b):





The various acts comprising the “plan” must have a single purpose, some overarching link that unifies them.




e.
The intent prong of 404(b):





Remember that the entrapment defense starkly presents the issue of intent and effectively opens the door to prior crimes evidence.




f.
The knowledge/absence of mistake prong of 404(b):





Don’t forget the defendant who is charged with manufac-turing LSD. He defends by saying that he was merely trying to bake tollhouse cookies and that he stumbled innocently upon the recipe for LSD. In response to that defense, the prosecutor can offer proof of past acts in which the defendant previously manufactured LSD—as proof of knowledge and absence of mistake.


5.
USE CATEGORY THREE: The Forbidden PROPENSITY Use of Character Traits [Rule 404(a)]



a.
We come now to the PROPENSITY use of character traits—introducing evidence of a person’s character trait in an effort to prove that she acted in accordance with that trait on a particular occasion.



b.
The PROPENSITY use of character traits is generally BARRED by Rule 404(a)(1).



c.
Thus, the prosecutor in a car crash case may NOT offer evidence that the defendant had a propensity to drive recklessly (such as a record of repeated traffic citations or a reputation in the community as a reckless driver) to prove that he was driving recklessly at the time of THIS PARTICULAR accident.




d.
The brawl in the Red Dog Saloon [Problem 5-A] provides a good example of the forbidden propensity use of a character trait. In its case-in-chief, the prosecution tried to introduce evidence that Defendant has a belligerent character. Coach Jones would have testified that Defendant is “aggressive” and “prone to violence.” Note the forbidden propensity inference here. If the jury had been presented with this evidence, its reasoning would have proceeded as follows:




(1)
Defendant has a REPUTATION as a violent person; therefore...




(2)
Defendant IS a violent person; therefore...




(3)
Defendant STARTED THE BRAWL on the night in question.



e.
This is precisely the type of sloppy factfinding that we don’t want juries to indulge in—and it is precisely the type of propensity inference that Rule 404(a)(1) is designed to prevent.



f.
WHY is this propensity use of character traits generally forbidden? Though we all indulge in this kind of thinking (e.g., when picking a babysitter) there are three distinct reasons for withholding character propensity evidence from juries:




(1)
Juries may MISUSE it, convicting a defendant because he is a “bad person.”




(2)
Juries may give it much more WEIGHT than it deserves.




(3)
And, finally, it is unfair to require a defendant (charged with a specific crime) to defend his PERSONALITY, his NATURE, his BEING.


6.
The Special Rules for Sexual Misconduct Cases [Rules 412-415]




a.
The general rules governing the use of propensity evidence are superseded (and turned on their head) in the narrow context of SEXUAL MISCONDUCT.



b.
Rule 412 bars precisely the type of VICTIM propensity evidence that normally comes in under 404(a)(2)(B).



c.
Meanwhile, Rules 413-415 let in precisely the type of DEFENDANT propensity evidence that normally stays out under 404(a)(2)(A).



d.
Now that we’ve talked about the various USES of character evidence—those that are permitted and those that are forbidden—let’s turn to the separate question of how character evidence may be OFFERED at trial.


7.
How May Character Evidence Be Proved?




a.
Three ways:




(1)
OPINION testimony




(2)
REPUTATION testimony




(3)
SPECIFIC ACTS testimony



b.
The first two methods are ALWAYS allowed when proof of a person’s character trait is admissible. [Rule 405(a)]



c.
But the third method of proving character—SPECIFIC ACTS evidence—is sharply restricted under Rule 405.



d.
Why do the Rules restrict the use of specific acts testimony when, by contrast, REPUTATION evidence (which seems so much less reliable) goes unrestricted?



e.
Though the Drafters recognized that SPECIFIC ACTS evidence has the greatest reliability, they restricted its use under Rule 405 because it has the greatest capacity to:




(1)
confuse the jury;




(2)
arouse prejudice in the jury;




(3)
surprise opposing counsel; and




(4)
consume time.



f.
In other words, specific acts evidence has the greatest tendency to turn the trial into a THREE-RING CIRCUS, distracting the jury from the narrow issues that are being litigated.



g.
EXAMPLE:




(1)
Recall the Red Dog Saloon and the assault prosecution of Defendant Don.




(2)
It’s one thing for the Defendant to put on opinion or reputation testimony that the victim has a belligerent character.




(3)
But if the VICTIM’S violent character can be proved by dredging up every one of HIS prior fights, the jury’s attention would be diverted from Don’s crime (the only issue on trial) to a detailed review of the victim’s prior altercations—and this would greatly expand both the scope and the duration of the trial.




(4)
In short, the case would become a three-ring circus, in which both the defendant AND the victim would be on trial, and in which the jury would be asked to examine not one brawl but a whole series of unrelated brawls.




(5)
THIS is the reason that Rule 405 sharply restricts the use of specific acts evidence.



h.
Now, before we examine the limited range of circum-stances in which specific acts testimony CAN be used, let’s turn first to opinion and reputation testimony—and the methods for getting it IN.


8.
The Requisite FOUNDATION for Opinion and Reputation Testimony




a.
OPINION Testimony




(1)
The witness who offers OPINION testimony (e.g., “In my opinion, Kevin O’Neill is a reckless driver.”), must first be qualified by showing that he is personally acquainted with the subject.



b.
REPUTATION Testimony





(1)
Reputation testimony requires a foundation that goes beyond personal acquaintance with the subject.





(2)
The witness who offers REPUTATION testimony (e.g., “Kevin O’Neill has a reputation in the community as a reckless driver.”), must first be qualified by showing that he is familiar with the community in which the subject lives and works, and with the social circles in which he moves.



c.
Whenever the propensity use of character evidence is permitted, it may ALWAYS be proved in opinion or reputation form.


9.
When May “Specific Acts” Evidence Come in?




a.
In only THREE situations:




(1)
Where a character trait is itself “in issue.” Rule 405(b).




(2)
Offering prior bad acts to prove motive, intent, preparation, plan, etc. Rule 404(b).




(3)
When cross-examining a character witness. Rule 405(a).


10.
Cross-Examination of Character Witnesses




Let’s focus now on three important points concerning the use of SPECIFIC ACTS evidence when CROSS-EXAMINING a character witness:



a.
The Proper FORM of the Question




(1)
It used to be, but courts rarely insist upon it anymore, that opinion witnesses were to be crossed by asking, “Did you know...?” while reputation witnesses were to be asked, “Have you heard...?” The Advisory Committee Notes for Rule 405 make clear that these forms are now interchangeable.





(2)
EXAMPLE: Let’s say that I’m cross-examining a character witness who just testified, on direct examination, that: “The Defendant has a reputa-tion in the community as an extremely gentle, pacific, and nonviolent person.” In cross-examining this witness, I want to bring up a fact that refutes the notion that the Defendant is nonviolent: he bit off the head of a squirrel that ventured onto his lawn. In confronting the witness with this fact, I must ask, “Did you know...?” or “Have you heard...?” So my question would go like this: “You just told the jury that the Defendant has a reputation in the community as an extremely gentle, pacific, and nonviolent person—but did you know that two months ago he bit off the head of a squirrel that ventured onto his lawn?”




b.
The cross-examiner must have a GOOD FAITH FACTUAL BASIS for the “specific act” contained in her question.



c.
There can be NO EXTRINSIC PROOF of the “specific act” contained in her question:





(1)
The cross-examiner, after asking the “Did-you-know?” question, is NOT allowed to introduce independent evidence of the specific act contained in her question. Instead, she must ACCEPT whatever answer the witness gives.




(2)
Why? Because the cross question is permitted for only one purpose: to attack the credibility of the character witness—NOT to prove facts about the subject.




(3)
EXAMPLE: In the Red Dog Saloon case (Problem 5-D), Reverend Gram serves as a character witness for the defendant, Don. On direct examination, he offers opinion testimony that Don is a “peaceable, nonviolent fellow.” On cross, the prosecutor confronts Reverend Gram with a specific-act question: “You just told the jury that Don is a ‘peaceable, nonviolent fellow,’ but did you know that two weeks ago Don beat his wife so terribly that she had to be admitted to the emergency room at the Crosbie Clinic?” If Reverend Gram expresses disbelief that Don could have done this, the prosecutor is NOT ALLOWED to introduce extrinsic proof of the emergency room treatment. Why not? Because the purpose of this cross-examination is not to prove NEW FACTS about Don; it’s to test Reverend Gram’s credibility as a character witness.




(4)
If Reverend Gram does not know about the specific act (the wife beating), the jury may conclude that he lacks sufficient knowledge about Don—and therefore lacks credibility as a character witness.




(5)
If he does know about the specific act, and yet he is still willing to describe Don as a nonviolent person, the jury may conclude that he is willing to call ANYONE a nonviolent person—and therefore lacks credibility as a character witness.



11.
A Step-by-Step Illustration of How PROPENSITY Evidence Comes in at Trial




a.
Let me conclude by illustrating, in step-by-step fashion, how character PROPENSITY evidence would come in at trial.



b.
Remember that, under Rule 404(a), PROPENSITY evidence comes in ONLY in a CRIMINAL prosecution.



c.
PROSECUTION’S CASE-IN-CHIEF




(1)
During the prosecution’s case-in-chief, NO propen-sity evidence is admissible.




(2)
This is because the government can put on character propensity evidence only AFTER the DEFENSE has “opened the door” to it. [Rule 404(a)(2)(A).] And that won’t happen until we reach the DEFENSE case-in-chief.



d.
DEFENDANT’S CASE-IN-CHIEF




(1)
At this point, on direct examination, the defendant is free to put on a character witness (using OPINION or REPUTATION testimony) to demon-strate:





(a)
the DEFENDANT’S own “good” character [Rule 404(a)(2)(A)]; or





(b)
the VICTIM’S (usually belligerent) character [Rule 404(a)(2)(B)].




(2)
Next, the prosecutor can CROSS-EXAMINE the defense character witness(es) using specific acts (“Did you know?”) questioning.



e.
PROSECUTION’S CASE-IN-REBUTTAL




(1)
If the defense, during its case-in-chief, “opened the door” to character propensity evidence, now the prosecutor can put on character witnesses of her own.




(2)
The government’s character witnesses will be confined (as were the defendant’s witnesses) to opinion and reputation testimony; they cannot use specific acts evidence.




(3)
Moreover, their “bad character” testimony must be RESPONSIVE to the “good” character traits raised by the defense witnesses.





(a)
EXAMPLE: In an assault prosecution, where the defendant’s character witnesses testify to his PEACEFULNESS, the government’s wit-nesses can testify to his BELLIGERENCE, but not to his gluttony or laziness or unfaithful-ness.





(b)
This is because traits like gluttony, laziness, and unfaithfulness have NOTHING to do with the character trait (peacefulness) to which the defendant has opened the door.




(4)
That point should serve as a reminder that NONE of this character propensity evidence is going to come in unless the defendant first “opens the door” to it by introducing evidence of his own “good” character or evidence of the victim’s (usually belligerent) character.




(5)
The only EXCEPTION is under Rule 404(a)(2)(C): In a homicide case, the defendant opens the door to VICTIM PEACEFULNESS evidence if he puts on ANY evidence (e.g., an eyewitness account) suggesting that the victim was the “first aggressor.” 




(6)
Finally, after the prosecutor performs the direct examination of any character witness whom she has called—and remember, such a witness may offer propensity evidence only by means of opinion or reputation testimony—the defense can now CROSS-examine that witness using specific acts questioning.

*   *   *

VI.
HABIT AND SUBSEQUENT REMEDIAL MEASURES

In this section of the course, we will study only two rules: Habit and Routine Practice (Rule 406) and Subsequent Remedial Measures (Rule 407). I will make passing references to some of the other rules codified in Title IV (e.g., rules that exclude evidence of settlement negotiations and insurance coverage), but we simply don’t have time to cover them all.


A.
Habit and Routine Practice [Rule 406]



1.
Text of the Rule:




Evidence of a person’s habit or an organization’s routine practice may be admitted to prove that on a particular occasion the person or organization acted in accordance with the habit or routine practice. The court may admit this evidence regardless of whether it is corroborated or whether there was an eyewitness.


2.
Rule 406 is peculiar among the provisions of Article IV in stating a rule of INCLUSION rather than exclusion.



3.
Note that 406 makes admissible the propensity use of habit evidence, in direct opposition to 404(a)(1)’s general bar on the propensity use of character evidence.



4.
Given the divergent treatment of habit and character evidence, it is important to be able to distinguish between them. So: What is the difference between habit evidence and character evidence?




a.
Your Rules Handbook [at 80, ¶¶ 2-3] is especially good in explaining this.




b.
The principal difference is that character is a general disposition (e.g., laziness, recklessness, belligerence), while habit tends to be much more specific and repetitive.




c.
It’s the difference, for example, between having a general propensity for driving cautiously (character) and always parking in the exact same parking space every single day (habit).




d.
A good example of habit: always jumping over the bottom three steps when descending a certain staircase (extremely specific, as contrasted with a character trait).



5.
Why are the Federal Rules so receptive to habit evidence but so suspicious of character evidence?



6.
Habit is more probative of a person’s tendency to act in a certain way in a certain situation, and is less likely to produce jury prejudice—because, vis-à-vis character evidence, habit is:




a.
more specific;




b.
less reflective of conscious choice (more unthinking, automatic, reflexive); and




c.
less susceptible to negative moral overtones.



7.
Problem 5-M (“Death on the Highway”) [475]




a.
OVERVIEW: This Problem is designed to point up the difference between character and habit evidence.



8.
Problem 5-N (“The Burning Sofa”) [475-76]




a.
OVERVIEW: This Problem likewise focuses on the distinc-tion between habit and character evidence.



9.
Problem 5-O (“Was He Served?”) [478-79]




a.
OVERVIEW: This Problem focuses on the other prong of Rule 406—organizational custom and practice.



b.
PLEASE CHANGE THE PROBLEM 5-O FACTS AS FOLLOWS: Consistent with the instructions in my Syllabus, please assume that Agent Lesher has four years of experience serving INS deportation warrants of the sort involved in this case. You may safely assume that he is competent to testify about the organizational routine at issue here. Please focus your ruling solely on whether his testimony is admissible under Rule 406.

B.
Transition: Pausing Between Rules 406 and 407 to Consider the Purpose and Structure of Article IV



1.
In contrast to habit evidence, which comes IN under Rule 406, proof of subsequent remedial measures is kept OUT under Rule 407.



2.
Bear in mind that most of the provisions in Article IV of the Federal Rules are rules of exclusion.




a.
Specifically, these rules are designed to KEEP OUT even relevant evidence in pursuit of certain policy objectives.




b.
They are policy-based exclusions of even relevant evidence.




c.
The policies at work here fall into two different camps:





(1)
policies that are concerned with preserving the integrity of the jury’s fact-finding process; and





(2)
social policies—i.e., policies that have nothing to do with the mechanics of litigation, but are concerned instead with encouraging particular kinds of behavior in society at large.




d.
Good examples of the first kind of policy (a trial-oriented policy) are Rules 403 and 404.





(1)
Rule 403 authorizes the exclusion of even relevant evidence “if its probative value is substantially outweighed by a danger of ... unfair prejudice.”






(a)
It keeps out even relevant evidence to advance a policy interest in preventing emotional fact-finding by juries.





(2)
Rule 404 is designed as a general bar to the propensity use of character evidence.






(a)
It keeps out even relevant evidence to advance a policy interest in preventing sloppy fact-finding by juries.




e.
The remaining rules in Article IV are likewise designed to keep evidence OUT for particular policy reasons—but here, the underlying policies are social rather than trial-oriented.





(1)
Rule 408, for example, keeps out evidence derived from settlement negotiations because, as a matter of social policy, we want to encourage litigants to settle their disputes.





(2)
The special rules governing character evidence in sexual misconduct cases [Rules 412-415] are likewise designed to advance particular social policies—among them, to avoid humiliating the com-plainants in rape cases and to avoid discouraging victims from reporting sexual assaults.




f.
For some of these rules, it is possible to discern both a social policy and a trial-oriented policy.





(1)
Rule 411, for example, excludes proof of insurance coverage—in part because, as a matter of social policy, we want to encourage people to secure and maintain insurance coverage.





(2)
But Rule 411 is likewise supported by policy concerns about the integrity of the jury’s fact-finding process:






When juries are deciding questions of liability and damages, we don’t want their fact-finding skewed by an awareness of the defendant’s insurance coverage.




g.
My point here is simply to draw your attention to the two different types of policy concerns that support the various exclusionary rules in Article IV:





(1)
social policies—those that are designed to encourage or discourage particular kinds of behavior in society at large; and





(2)
trial-oriented policies—those that are designed to preserve the integrity of the jury’s fact-finding process.



3.
Most of the rules in Article IV are rules of exclusion rather than inclusion.




a.
Aside from the special rules governing defendants in sexual misconduct cases [Rules 413-415], the most significant rule of inclusion in Article IV is Rule 406—governing habit and routine practice.




b.
We’ve already seen the reason for letting such evidence in:





(1)
When compared to character evidence, habit is much more specific and automatic—so it’s a far better predictor of human conduct, and it’s less likely to prejudice juries because it doesn’t carry the same negative moral overtones that we associate with character evidence.



4.
I make these observations simply to give you a big-picture perspective on the structure and function of Article IV:




a.
In short, the rules in Article IV define the boundaries of relevance and create policy-based exclusions of even relevant evidence.




b.
Keep this in mind as we polish off the remaining provisions in Article IV.



5.
Having disposed of:




a.
the general rules governing character evidence (404-405);




b.
the specialized rules governing character evidence in sexual misconduct cases (412-415); and




c.
the rule governing habit and routine practice (406),




let’s turn now to Rule 407, which imposes a policy-based prohibition against proof of “subsequent remedial measures.”


C.
Subsequent Remedial Measures [Rule 407]



1.
Typically, a “subsequent remedial measure” is a repair, a design change, or a new or modified warning—implemented in the aftermath of an injury.



2.
The rule’s two policy grounds:




a.
to encourage the implementation of safety measures; and




b.
a concern that juries will attach undue weight to this kind of evidence, treating it as almost dispositive on the question of fault.



3.
On December 1, 1997, the text of the rule was amended to reach strict liability cases.



4.
Key EXCEPTIONS: Evidence of a subsequent remedial measure will COME IN if offered to prove...




a.
OWNERSHIP or CONTROL (e.g., if the party who later adopted the measure denies that he had ownership or control over the product or condition that caused the injury); or




b.
FEASIBILITY OF PRECAUTIONARY MEASURES (e.g., if the party who later adopted the measure asserts that it would have been unfeasible to implement such a measure); or




c.
IMPEACHMENT (e.g., if the party who later adopted the measure asserts that the product or condition at the time of injury was the “best” or “safest” that it could be).


*   *   *

VII.
IMPEACHMENT OF WITNESSES


This section of the course is organized as follows:

A.
Introduction to Impeachment


B.
Bias


C.
Defect in Perception or Memory


D.
Untruthful Character



1.
Cross-Examination on Nonconviction Untruthfulness [Rule 608(b)]



2.
Cross or Extrinsic Evidence of Prior Convictions [Rule 609]



3.
Testimony by a Character Witness that the Target Witness is by Disposition Untruthful [Rule 608(a)]


E.
Prior Inconsistent Statements [Rule 613]


F.
Contradiction


G.
Repairing Credibility


H.
Forbidden Attacks [Rule 610]


*   *   *


A.
Introduction to Impeachment



1.
What is impeachment?




In evidence law, “impeachment” means the assortment of techniques that may be used to DISCREDIT the CREDIBILITY of a witness.



2.
Who may impeach?




Rule 607 provides that the credibility of any witness may be challenged—even by the party who called the witness.



3.
There are five methods of impeachment:




a.
Showing that the witness is BIASED [no specific rule].




b.
Showing that the witness’s testimony is rendered suspect by a DEFECT in PERCEPTION or MEMORY [no specific rule].




c.
Showing that the witness has an UNTRUTHFUL CHARACTER [Rules 608-609].





[Note that this method of impeachment, suggesting that the witness is lying in accordance with her untruthful disposition, is a mode of character propensity evidence authorized by Rule 404(a)(3).]




d.
CONTRADICTING the witness (i.e., showing that some-thing she said in her testimony is simply wrong—factually inaccurate) [no specific rule].




e.
Confronting the witness with her PRIOR INCONSISTENT STATEMENT [Rule 613].



4.
Of the foregoing five methods of impeachment, the third (untruthful character) is the most complex. There are three different techniques for proving that a witness is by disposition untruthful:




a.
Cross-examination on non-conviction untruthfulness (i.e., inquiring on cross about specific instances in which the witness engaged in untruthful conduct—untruthful-ness that fell short of producing a criminal conviction) [Rule 608(b)].




b.
Cross-examination or extrinsic evidence of criminal convictions [Rule 609].




c.
Testimony by a character witness that the target witness is by disposition untruthful [Rule 608(a)].



5.
Extrinsic Evidence—When may it be used for impeachment purposes and when is it barred?



Let me explain what I mean when I use the term “extrinsic” evidence. When we talk about IMPEACHMENT, we’re talking mainly about QUESTIONING a witness on cross-examination. But the impeaching lawyer is not limited solely to asking cross-questions. She can also INTRODUCE EVIDENCE (e.g., a docu-ment or another witness) to prove the factual assertions in her questions. For example, let’s say that she asks the following cross-question: “You just told the jury that you drank no alcohol before the car crash—but isn’t it true that you drank three glasses of whiskey half an hour before the crash?” If the witness denies drinking anything, can the crossing attorney introduce EXTRINSIC evidence (e.g., a witness who saw him drinking) to prove that he did drink the whiskey? Asking the QUESTION is one thing; proving its factual validity with additional evidence (i.e., extrinsic evidence) is something else—and it isn’t always allowed. The admissibility of extrinsic evidence varies depend-ing upon which METHOD of impeachment the crossing attorney is using:



a.
Bias: Extrinsic evidence is ALLOWED. [Rules Handbook at 141, ¶ 5]




b.
Defect in Perception or Memory: Extrinsic evidence is ALLOWED. [Rules Handbook at 141, ¶ 6]




c.
Contradiction: Extrinsic evidence establishing a contra-diction comes in only where the contradiction pertains to a material, not a “collateral,” fact. [Rules Handbook at 142, ¶¶ 7-8]





(1)
Extrinsic evidence proving a contradiction will come in if the contradicted fact helps to prove or disprove any element of the claims or defenses then pending in the lawsuit.




(2)
Courts sometimes admit extrinsic evidence of a contradiction even where the contradicted fact does not speak directly to a claim or defense in the case, where the fact is so basic to the event that the witness would not likely get it wrong and still be telling the truth.




d.
Prior Inconsistent Statements: Extrinsic evidence is ex-pressly ALLOWED by Rule 613(b).




e.
Untruthful Character




(1)
Method #1: Cross on non-conviction untruthfulness [Rule 608(b)]—extrinsic proof is NOT allowed; counsel is bound by the witness’s answer. [Rules Handbook at 146, ¶ 4(c)]





(2)
Method #2: Cross or extrinsic evidence of criminal convictions [Rule 609]—extrinsic proof, typically a public record, is ALLOWED IN to prove prior convictions. It’s especially useful if the witness denies the conviction. [Rules Handbook at 152, ¶ 6]





(3)
Method #3: Testimony by a character witness that the target witness is untruthful [Rule 608(a)]—NO use of extrinsic proof is permitted here. The Rule specifies that this may be offered in opinion or reputation form. Just as we saw with Rule 405(a), these witnesses may themselves be subjected to specific acts CROSS-examination—but the lawyer is bound by the witness’s answer and can’t prove the specific act by extrinsic evidence.



6.
Proof of Truthful Character—When is it Allowed?



a.
Proof that a witness has a TRUTHFUL character may not be offered unless that witness’s character for veracity has first been ATTACKED [Rule 608(a), second sentence].




b.
Once Witness A’s character for truthfulness has been attacked, the lawyer who called Witness A to the stand can try to rehabilitate Witness A in the eyes of the jury by using the second sentence of Rule 608(a). Under that provision, the lawyer can try to rehabilitate Witness A by LATER CALLING ANOTHER WITNESS (“Witness B”) to the stand. (This usually happens during the proponent’s REBUTTAL case.) Testifying on direct examination, Wit-ness B offers reputation or opinion testimony asserting that Witness A has a GOOD character for truthfulness.




c.
But when Witness B is testifying on direct examination, she cannot go beyond opinion or reputation testimony; she cannot describe specific acts or examples of Witness A’s good character for truthfulness. This is forbidden by Rule 608(b).


B.
Bias


1.
There is NO SPECIFIC RULE governing bias. It is an old common law method of impeachment that was left UNCODIFIED by those who drafted the Federal Rules of Evidence. On my exam, do not make the MISTAKE of citing Rule 607 as governing bias. The authors of your Rules Handbook inserted some commen-taries on bias in the pages following Rule 607—but only because there was nowhere else to put those commentaries.


2.
See Rules Handbook at 140-41, ¶¶ 3-5.



3.
See Mueller & Kirkpatrick at 554-55.



4.
United States v. Abel (U.S. 1984). [Please read the last three lines on page 557, all of page 558, and the first full paragraph on page 559. Skip the block quote from the Cleary article.]



Approving evidence that criminal defendant and defense witness share common membership in a prison gang, the Aryan Brotherhood, as probative of the witness’s bias in favor of defendant. The case is significant for two points:




a.
The Federal Rules of Evidence permit impeachment by means of showing bias, even though this technique is nowhere expressly authorized in the Rules.




b.
Rule 608(b)’s prohibition against proving non-conviction untruthfulness by means of extrinsic evidence does NOT block proof of BIAS by means of extrinsic evidence.


5.
Examples of Bias: As detailed by Professors Mueller and Kirkpatrick (Mueller, Kirkpatrick & Richter, Evidence § 6.20, at 505-06 (6th ed. 2018) (Wolters Kluwer)), the bias/self-interest method of impeachment applies to the following situations (this is NOT an exhaustive list):



a.
a personal relationship between the witness and a party based on friendship, family ties, sexual involvement, or common membership in clubs or organizations;



b.
an employment or other business relationship between the witness and a party;



c.
a financial stake in the outcome of the suit;



d.
hatred or enmity between a witness and a party;



e.
fear by the witness for his personal safety or the safety of friends or family, relating to the parties or issues in suit;



f.
settlement or attempts to settle a claim between a witness and a party to the suit, especially if connected with the present suit;



g.
that the witness has been “coached” by trial counsel, or has been influenced by conversations with or hearing the testimony of other witnesses;



h.
that the witness might be subject to criticism, embarrassment, or civil or criminal liability (apart from perjury) for testifying in a certain way;



i.
that the witness harbors racial or ethnic bias that might affect decision in the case;




j.
that the witness has taken or offered to take bribes in connection with the case, or has threatened a party, or has been threatened by or on behalf of a party.



6.
Cross-Examining Government Informants: The bias/self-interest method of impeachment applies when cross-examining government informants who may have received a grant of immunity and/or enrollment in the government’s Witness Protection Program. It is PERMISSIBLE to cross-examine such an informant about any assistance, financial or otherwise, that he has received from the government in exchange for his willingness to testify. Because such questioning is permissible, some prosecutors bring this information out on DIRECT examination so that the jury learns about it from the government, not the defense. Mueller, Kirkpatrick & Richter, Evidence § 6.20, at 507-09 (6th ed. 2018) (Wolters Kluwer).


7.
Cross-Examining Criminal Suspects Who Enter into Plea Bargains: The bias/self-interest method of impeachment applies when cross-examining a government witness who took part in the underlying crime but entered into a plea bargain to avoid prosecution or incarceration, or to obtain leniency in sentencing. As a means of showing bias, defense questioning may properly delve into plea bargains. Mueller, Kirkpatrick & Richter, Evidence § 6.20, at 507-08 (6th ed. 2018) (Wolters Kluwer). Once again, the wise prosecutor will bring out on DIRECT examination the fact that the witness is testifying under a plea deal.


8.
Problem 8-A (“The Hired Gun”) [564-65]




a.
OVERVIEW: This Problem examines the extent to which an expert witness may be cross-examined—for the pur-pose of exposing BIAS—concerning the money she makes by testifying on behalf of this (and any similar) party.



9.
One final point about the payment of expert witnesses: It is unethical for lawyers to enter into contingent fee arrangements for testimony. See Ohio Rule of Professional Conduct 3.4(b) & comment 3 (proscribing witness compensation that is contin-gent on the content of the testimony or the outcome of the case).


C.
Defect in Perception or Memory


1.
There is NO SPECIFIC RULE governing sensory/memory defects. This is an old common law method of impeachment that was left UNCODIFIED by those who drafted the Federal Rules of Evidence. On my exam, do not make the MISTAKE of citing Rule 607 as governing sensory/memory defects. The authors of your Rules Handbook inserted some commentaries on this method of impeachment in the pages following Rule 607—but only because there was nowhere else to put those commentaries.


2.
See Rules Handbook at 141, ¶ 6.



3.
See Mueller & Kirkpatrick at 566.



4.
This method of impeachment casts doubt on the witness’s testimony by showing either that his memory is flawed or that, at the time of the event, something prevented him from clearly perceiving it; e.g., an obstructed view, poor eyesight or hearing, or drugs or alcohol.


D.
Untruthful Character



Note that this method of impeachment is a mode of character propensity evidence, suggesting that the witness is LYING in accordance with his untruthful DISPOSITION. But Rule 404(a)(3) expressly authorizes this technique as an exception to the general bar against the propensity use of character evidence. There are three distinct techniques for proving that a witness is by disposition untruthful:



(1)
Cross-examination on NON-conviction untruthfulness (i.e., inquiring on cross about specific instances in which the witness engaged in untruthful conduct that fell short of producing a criminal conviction) [Rule 608(b)];



(2)
Cross-examination or extrinsic evidence of criminal convictions [Rule 609]; and



(3)
Opinion or reputation testimony by a character witness that the target witness is by disposition untruthful [Rule 608(a)].



We will now examine these three techniques in turn:



1.
Cross-Examination on NON-conviction Untruthfulness [Rule 608(b)]




a.
Rule 608(b) permits the impeachment of ANY witness by means of cross-questions that inquire into specific instances in which the witness engaged in untruthful conduct—conduct that fell short of producing a criminal conviction.




b.
Here are some common examples of non-conviction untruthfulness that courts generally permit questioning about under 608(b):





(1)
false statements on employment applications;





(2)
false statements on loan applications;





(3)
prior use of a false name or alias;





(4)
filing false tax returns;





(5)
failure to file tax returns;





(6)
forgery;





(7)
persuading ineligible voters to fill out false voter registration forms.




c.
But the foregoing list is NOT exhaustive. Rule 608(b) is broad enough to embrace ANY LIE, so long as the lie did not result in a criminal conviction. If you’re dealing with a criminal conviction, Rule 609 is the governing rule.



d.
When invoking Rule 608(b), counsel must have a good-faith factual basis for the misconduct alleged in the cross-question. Rules Handbook at 146, ¶ 4(b).



e.
And the misconduct must directly reflect upon the witness’s untruthfulness.




f.
As we saw with Rule 405(a), these specific acts may NOT be proved by extrinsic evidence. Counsel must take the witness’s answer and move on. Rules Handbook at 146, ¶ 4(c).


2.
Cross or Extrinsic Evidence of a Witness’s Prior Criminal Convictions [Rule 609]




a.
ANY witness who takes the stand is subject to having her past criminal convictions disclosed to the jury.




b.
But the admissibility of those convictions will depend on how OLD they are and what TYPE of crime they involved.




c.
Rule 609(b) makes it very difficult to use a conviction that is over TEN YEARS OLD, imposing a balancing test that excludes such a conviction unless its probative worth “substantially outweighs” its prejudicial effect. See Rule 609(b)(1). Note that the ten-year period is calculated from the date of the conviction or the witness’s release from confinement thereunder, whichever is the later date.




d.
Turning to the TYPE of crime involved, always ask your-self first whether, under 609(a)(2), the crime involved “a dishonest act or false statement.” If it did, the conviction is AUTOMATICALLY admissible (so long as it’s less than ten years old), REGARDLESS of the punishment (felony or misdemeanor).




e.
Examples of crimes involving dishonesty or false state-ment under 609(a)(2):





(1)
perjury





(2)
fraud





(3)
embezzlement





(4)
counterfeiting





(5)
knowingly passing a worthless check





(6)
forgery





Note that crimes of violence fall outside the scope of Rule 609(a)(2). And a majority of courts hold that theft crimes are NOT “dishonest act” or “false statement” crimes for 609(a)(2) purposes.




f.
If the conviction does NOT involve “a dishonest act” or “false statement,” then it will come in, under Rule 609(a)(1), ONLY if:





(1)
it was a FELONY (i.e., “punishable by death or by imprisonment for more than one year” in the con-victing jurisdiction); and




(2)
it satisfies the pertinent BALANCING TEST imposed by 609(a)(1).




g.
Unfortunately, 609(a)(1) contains TWO balancing tests—one that applies only in criminal cases and only where the witness is himself a defendant in the case [609(a)(1)(B)]; and another, which applies to all other witnesses [609(a)(1)(A)].




h.
Let’s examine those two different balancing tests under 609(a)(1). You’ll find that it’s much harder to get in a past conviction against a witness PRESENTLY ACCUSED than it is against any other type of witness.





(1)
The balancing test under 609(a)(1)(B) for a witness who is himself a defendant in this criminal trial:






The prior conviction STAYS OUT if its probative-ness is at all outweighed by its prejudicial effect.





(2)
The balancing test under 609(a)(1)(A) for all other witnesses:






The prior conviction COMES IN unless its proba-tiveness is SUBSTANTIALLY outweighed by the risk of unfair prejudice [the Rule 403 standard].



i.
When applying these two balancing tests, what do we mean by “probativeness”? In this narrow context, the probativeness of a witness’s criminal conviction means its tendency to prove that the witness is a LIAR.



j.
United States v. Lipscomb (D.C. Cir. 1983) [Note 2, page 582]:





Holding that a court deciding the admissibility of prior convictions has the discretion to hold a hearing on “the underlying facts and circumstances” of the conviction in order to:





(1)
arrive at an informed balancing of prejudice vs. probativeness under 609(a)(1); and/or





(2)
determine whether a particular offense involves the requisite level of dishonesty or false statement to fall within the reach of 609(a)(2).




k.
BUT, IN FRONT OF THE JURY, THE CROSS-EXAMINER MUST NOT EXPOSE THE UNDERLYING DETAILS OF THE PRIOR CRIMINAL CONVICTION: When cross-examining a witness about her prior criminal conviction, you are permitted to mention only the date of conviction, the nature of the crime (its name and elements), and the punishment imposed—NOT the underlying factual details. Rules Handbook at 152, ¶ 7; Mueller, Kirkpatrick & Richter, Evidence § 6.34, at 545 (6th ed. 2018) (Wolters Kluwer). Some judges even forbid revealing the location of the court where the conviction was entered, since the jury might be prejudiced against the witness if the prior crime took place in the same community as the instant crime. Evidence § 6.34, at 545. But the cross-examiner CAN delve into the details of the crime “if  the witness (usually the accused) offers some reply, justification, rejoinder, or criticism of the prior proceedings.” Id. at 545.



l.
“Sanitizing” Prior Convictions [Note 7, pages 584-85]. When a criminal defendant takes the stand in his own defense, he is subject—like any other witness—to impeachment based on his prior criminal convictions. But those criminal convictions are admissible only to impeach the defendant’s character for TRUTHFULNESS, not to suggest that he committed the instant crime. For this reason, some judges “sanitize” the manner in which the prosecutor can mention those prior convictions while cross-examining the defendant. You will see what this looks like when I show you Film Clip #39, from an actual case called People v. Garcia. In that case, the defendant is accused of stabbing the victim with a knife, and the prosecutor wants to bring up some prior convictions in which he used a gun. But those gun-related convictions are admissible for only one purpose—to suggest that the defendant is a LIAR. The judge is concerned that the jury will view the gun crimes not as a measure of the defendant’s untruthfulness but as proof that he used a knife in the instant case. So the judge rules that the prosecutor cannot mention the defendant’s gun use and must refer to each crime only as “a felony related to [your] credibility.”



m.
WHAT USE CAN BE MADE OF ARRESTS, CHARGES, OR INDICTMENTS THAT DID NOT RESULT IN A CRIMINAL CONVICTION? Under Rule 609 and Rule 608(b), it is IMPROPER to ask a witness about any arrest, charge, or indictment that did not result in a criminal conviction. Mueller, Kirkpatrick & Richter, Evidence § 6.25, at 521 n.22 (6th ed. 2018).



n.
Problem 8-B (“‘Hit the Deck’”) [581]




NOTE TO STUDENTS: When preparing Problem 8-B, please IGNORE its final two paragraphs. Instead, please assume that Dennet, Elmo, and Farr each has a prior con-viction for bank robbery arising out of independent incidents occurring within the last five years. Can each of them be impeached by evidence of his prior conviction? As to each of them, what is the relevant balancing test in Rule 609(a)(1)?



o.
Factors to be considered in Rule 609(a)(1) balancing [Note 2, page 582]:





(1)
the nature of the conviction;





(2)
its recency or remoteness;





(3)
whether it is similar to the charged offense;





(4)
whether defendant’s record is otherwise clean;





(5)
the extent to which witness credibility is an issue in the case; and





(6)
the importance of getting the defendant’s own testimony.




p.
Problem 8-C (“‘A History of Lying’”) [585-86]




q.
Luce v. United States (U.S. 1984) [not assigned reading] [590]:





The U.S. Supreme Court holds here that a defendant who LOSES on a motion in limine—in an unsuccessful effort to keep out 609 prior convictions evidence—MUST take the stand and testify at trial in order to preserve for appeal the district court’s error in letting the evidence in. AND HE WAIVES HIS RIGHT TO APPEAL THAT ERROR if, to minimize the damage of those prior convictions, he mentions them during his direct examination. Ohler v. United States, 529 U.S. 753 (2000) [not assigned reading] [Note 5, page 594]. Thus, to preserve the error for appeal, the defendant must allow the prosecutor to raise the prior convictions for the first time on CROSS, then fruitlessly object. But this will give jurors the impression that the defendant was hoping to CONCEAL his prior convictions from the jury, as Justice Souter observed, dissenting in Ohler.


3.
Opinion or Reputation Testimony by a Character Witness that the Target Witness is by Disposition Untruthful [Rule 608(a)]




a.
A 608(a) character witness is someone who gets on the witness stand and offers opinion or reputation testimony about the untruthfulness of ANOTHER WITNESS (the “target” witness) in the trial.




b.
Thus, a 608(a) character witness, referring to the target witness, might testify that: “Witness X has a reputation as an inveterate liar.”




c.
Note that 608(a) testimony does not HAVE to be negative; it does not HAVE to assert that the target witness is a liar. As discussed below in the section on “Repairing Credi-bility” (infra § VII(G) of this Outline), the second sentence of Rule 608(a) permits opinion or reputation testimony that the target witness has a GOOD character for veracity—but only after the target’s character for truthfulness has been attacked.



d.
Rule 608(a) is analogous to Rule 405(a) in permitting opinion or reputation testimony on character propensity; but here, the pertinent character trait is narrowly confined to the truthfulness or untruthfulness of a witness.




e.
Direct Examination on the UNTRUTHFULNESS of a Target Witness—Modern Practice: When performing the direct examination of a 608(a) character witness, it is now permissible to ask ONE EXTRA QUESTION after the witness opines that the target witness has a bad character for veracity: “Would you believe him under oath?” Rules Handbook at 145, ¶ 3. But it is NOT permissible to ask the 608(a) witness whether she believes what the target told the jury in this particular case. Id.



f.
CROSS-EXAMINING the Rule 608(a) Opinion/Reputation Character Witness—the Special Role of Rule 608(b)(2)




(1)
When a 608(a) character witness is finished testifying on direct—i.e., when she is finished using opinion or reputation testimony to attack or support the veracity of the target witness—she is subject to TWO different types of SPECIFIC-ACTS cross-examination questions:





(a)
Under 608(b)(1), she can be asked about specific instances of HER OWN untruthful behavior.






(b)
Under 608(b)(2), she can be asked about specific instances of the TARGET’S truthful or untruthful behavior.





(2)
Using “Have you heard...?” or “Did you know...?” SPECIFIC-ACTS questions, the cross-examiner under Rule 608(b)(2) tries to show that the 608(a) witness is not very familiar with her subject’s character for veracity.





(3)
Let’s say, for example, that the 608(a) character witness testifies that the target witness has an excellent reputation for truthfulness and veracity. When cross-examining the character witness under 608(b)(2), it would be permissible to ask: “You just told the jury that X has an excellent reputation for truthfulness and veracity—but have you heard that X recently tricked a nun into giving him $10,000 by falsely asserting that he was building an orphanage in Nicaragua?”




(4)
If the 608(a) character witness ATTACKS the veracity of the target witness, then 608(b)(2) cross-examination would single out specific instances of TRUTHFUL behavior by the target.




(5)
The cross-examining lawyer must, of course, have a good-faith factual basis for mentioning the specific act contained in the 608(b)(2) cross-question.





(6)
See Rules Handbook at 147, ¶ 8(c) (covering 608(b)(2) cross-examination of the 608(a) character witness).


E.
Prior Inconsistent Statements [Rule 613]


1.
Be careful not to confuse Rule 613 (which governs the non-hearsay IMPEACHMENT use of prior inconsistent statements) with the hearsay exception in Rule 801(d)(1)(A) (which governs the SUBSTANTIVE use of prior inconsistent statements).


2.
Introduction to the IMPEACHMENT Use of Prior Inconsistent Statements [Rule 613]



a.
In both civil and criminal cases, a witness will likely have produced a record of prior statements on the subject of her testimony by the time she takes the stand at trial.





(1)
In civil cases, all of the significant witnesses will have submitted to a deposition in advance of trial.





(2)
By the time a criminal case goes to trial, key witnesses for the prosecution will already have testified before grand juries or in preliminary hearings. Still more witnesses will have been approached and interviewed by prosecutors—and their statements are discoverable by the defense at the start of trial.




(3)
Insurance investigators, and private investigators employed by trial lawyers, regularly seek out witnesses, obtaining written or recorded state-ments from them well in advance of trial.




b.
Thus, when trial commences, most of the witnesses who take the stand have already made statements about the subject at hand. If their trial testimony deviates from those statements, they are vulnerable to impeachment under Rule 613.




c.
When jurors see that a witness has made prior statements inconsistent with her trial testimony, they are much less likely to believe anything she says. Such inconsistencies—if they pertain to important factual details—betray either an untruthfulness or a defective memory that will prompt a jury to discount the witness’s testimony.




d.
How, then, does a lawyer go about impeaching a witness with her prior inconsistent statements?




e.
Rule 613 makes the process much less cumbersome than it used to be at common law.



3.
How Rule 613 Departs from the Common Law Rule in Queen Caroline’s Case




a.
Rule 613(a) jettisons The Rule in Queen Caroline’s Case (1820), which required the cross-examining attorney to lay an elaborate foundation before confronting a witness with her prior inconsistency [597-98].




b.
Under 613(a), it is not even necessary to SHOW the witness her prior inconsistent statement before asking her about it. Rather, without laying any foundation at all, it is permissible to ask, e.g., “You just told the jury that you were 20 feet from the crash, but didn’t you write in the police report that you were 100 yards away?”




c.
Likewise, if the prior statement was purely oral and never reduced to writing, the crossing attorney is free under 613(a) to confront the witness without first disclosing its contents to her; e.g., “You just told the jury that you had a clear view of the accident, but didn’t you tell Mr. Nathanson that a tractor-trailer blocked your view?”




d.
All that 613(a) requires is that, upon request, opposing counsel be shown or apprised of the prior inconsistent statement. This is to enable the lawyer who called the witness and questioned her on direct to repair, if possible, the damage done by the impeachment. Such rehabilitation usually entails an effort to show, on re-direct, that the crossing attorney distorted the prior statement or wrenched it out of context.




e.
Notwithstanding the streamlined technique that 613(a) affords, many trial lawyers believe that it makes for better THEATER (if the prior statement is in writing) to HAND it to the witness and make her admit that she authored it.




f.
This brings us to Rule 613(b), which governs the use of EXTRINSIC evidence in proving a prior inconsistent statement.



4.
Use of Extrinsic Evidence Under Rule 613(b)




a.
613(b) permits extrinsic proof of prior inconsistencies, but requires that the witness be afforded “an opportunity to explain or deny the statement,” and that opposing counsel be given the chance to question the witness about it.




b.
What would such extrinsic evidence look like? It can be a DOCUMENT (if the prior statement is in writing), or it can be ANOTHER WITNESS (if the prior statement was purely oral).




c.
Thus, in the foregoing examples (supra ¶¶ 3(b) and 3(c)), using extrinsic evidence to prove a prior inconsistency would mean:





(1)
introducing the police report (¶ 3(b)) in which the witness wrote that he was 100 yards from the crash (and not, as he told the jury, only 20 feet away); or





(2)
calling Mr. Nathanson (¶ 3(c)) to the stand so that Nathanson can confirm that the witness, who told the JURY that he had a clear view of the accident, told HIM at the time that a tractor-trailer blocked his view.




d.
Though 613(b) does not specify any particular sequence—and thus departs from The Rule in Queen Caroline’s Case, which specified that the witness be afforded a chance to explain the inconsistency BEFORE extrinsic proof would be received into evidence—the better, safer practice is to move for admission of the evidence only after the witness has been afforded the chance to explain.




e.
This can be done by introducing the extrinsic proof (e.g., the witness’s written statement to police that she was 100 yards away when the crash occurred) while the witness is on the stand; getting her to authenticate it; affording her the chance to explain the inconsistency; and then moving for its receipt into evidence.




f.
Where the extrinsic proof is another witness (like Mr. Nathanson), the best approach is to call Nathanson only AFTER confronting the witness on cross-examination with the prior inconsistency that Nathanson can prove.





(1)
Thus, after the witness testifies on direct, you would ask him, point blank, on cross: “You just told the jury that you had a clear view of the accident, but didn’t you tell Mr. Nathanson that a tractor-trailer blocked your view?”





(2)
If the witness denies having told Nathanson any such thing, you would later call Nathanson to the stand to complete the impeachment (probably during your rebuttal case).





(3)
Rule 613(b) does not REQUIRE this sequence, but it’s the safer, more effective way to go.


F.
Contradiction


1.
There is NO SPECIFIC RULE governing contradiction. It is an old common law method of impeachment that was left UNCODIFIED by those who drafted the Federal Rules of Evidence. On my exam, do not make the MISTAKE of citing Rule 607 as governing contradiction. The authors of your Rules Hand-book inserted some commentaries on contradiction in the pages following Rule 607—but only because there was nowhere else to put those commentaries.



2.
Introduction to the Use of Contradiction as a Method of Impeachment




a.
Contradiction is a method of impeachment that entails showing on cross that something a witness said during her testimony is simply WRONG—i.e., factually incor-rect.




b.
Example: Plaintiff in a car accident case testifies that she was sober at the time of the crash. But a bartender is prepared to testify that, only one hour before the crash, Plaintiff consumed three double martinis at his pub.




c.
Contradiction would entail asking Plaintiff the following question on cross-examination: “You just told the jury that you were sober at the time of the crash—but isn’t it true that only one hour before the crash, you drank three double martinis?”



d.
If Plaintiff DENIES that she consumed any alcohol, the issue becomes whether you can complete the impeach-ment by means of extrinsic evidence. (Here, of course, such “extrinsic” proof would come in the form of courtroom testimony by the bartender.)



3.
Extrinsic Evidence Establishing a Contradiction Comes in ONLY Where the Contradiction Pertains to a MATERIAL, Not to a “Collateral,” Fact.




a.
When CONTRADICTION is the method of impeachment, you can always ask the contradicting QUESTION—but the admissibility of EXTRINSIC evidence is not automatic.




b.
Instead, extrinsic evidence establishing a contradiction comes in ONLY where the contradiction pertains to a MATERIAL, not to a “collateral,” fact. Rules Handbook at 142, ¶¶ 7-8.




c.
How can you tell the difference between a MATERIAL and a COLLATERAL contradiction? Focus on the contradicted fact and ask yourself: “Does this fact help to prove or disprove any element of the claims or defenses now pending in this lawsuit?” Extrinsic evidence will come IN if the contradicted fact helps to prove or disprove any such element. Extrinsic evidence stays OUT if the contradicted fact is only TRIVIAL or TANGENTIAL to those elements.




d.
Good example of contradiction on a material point: the Plaintiff’s sobriety in the foregoing example (supra ¶¶ 2(c) and 2(d)). If she tells the jury she was sober, but it turns out that she drank three double martinis only one hour before the crash, then she may have been so impaired by alcohol when the crash occurred that the defense of contributory negligence is satisfied. This would make the contradicted fact (her sobriety) MATERIAL, not collateral, such that extrinsic proof would come in.




e.
But if Plaintiff had testified that she was wearing a GREEN scarf on the day of the crash, and it turns out she was actually wearing a RED scarf that day, the contradiction is so trivial that Defendant would be BARRED from calling a rebuttal witness to testify that the scarf was red.




f.
Courts sometimes admit extrinsic evidence of a contra-diction even where the contradicted fact does not speak directly to a claim or defense in the case, where the fact is so basic to the event that the witness would not likely get it wrong and still be telling the truth. See, e.g., United States v. Lopez, 979 F.2d 1024, 1034 (5th Cir. 1992) (“Extrinsic evidence is material, not collateral, if it contradicts ‘any part of the witness’s account of the background and circumstances of a material transaction, which as a matter of human experience he would not have been mistaken about if his story were true.’”) (quoting MCCORMICK ON EVIDENCE § 47, at 112 (3d ed. 1984)). Rules Handbook at 142, ¶ 8. What would be an example of this? Imagine a witness who testifies about a key event in the case; she tells the jury that the event took place at night, when in fact it occurred in broad daylight. 



g.
Like impeachment by bias, impeachment by contradic-tion was long permitted at common law and, though nowhere mentioned in the Federal Rules of Evidence, is unquestionably allowed in federal court. To the extent that it is regulated by the Rules, courts employ 403 and 611 in confining its application.



4.
Problem 8-F (“‘That’s Just Collateral, Your Honor’”) [page 618]




a.
OVERVIEW: This Problem is designed to explore the extent to which contradiction may be used as an impeachment technique.


G.
Repairing Credibility [second sentence of Rule 608(a)]



1.
Proof that a witness has a TRUTHFUL character may not be offered unless that witness’s character for veracity has first been ATTACKED [second sentence of Rule 608(a)].


2.
Which methods of impeachment constitute the requisite ATTACK?


3.
The witness must have been subjected to at least one of the three impeachment techniques that are specifically identified as efforts to establish an untruthful CHARACTER:



a.
cross-examination on non-conviction untruthfulness [Rule 608(b)];



b.
cross-examination or extrinsic proof of the witness’s prior criminal convictions [Rule 609(a)]; or



c.
testimony by a character witness that the target witness is by nature untruthful [Rule 608(a)].


4.
This means that the other methods of impeachment—bias, defect in perception, prior inconsistent statements, and contradiction—do NOT constitute the requisite ATTACK that opens the door to proving the witness’s GOOD character for truthfulness under the second sentence of Rule 608(a).  



5.
Once Witness A’s character for truthfulness has been attacked, the lawyer who called Witness A to the stand can try to rehabilitate Witness A in the eyes of the jury by using Rule 608(a)’s second sentence. Under that provision, the lawyer can try to rehabilitate Witness A by later calling ANOTHER WITNESS (“Witness B”) to the stand. (This normally happens during the proponent’s REBUTTAL case.) Testifying on direct examination, Witness B offers reputation or opinion testimony asserting that Witness A has a GOOD character for truthfulness.



6.
But when Witness B is testifying on direct examination, she cannot go beyond opinion or reputation testimony; she cannot describe specific acts or examples of Witness A’s good character for truthfulness. This is forbidden by Rule 608(b).


7.
Though 608(a)’s second sentence expressly bars evidence of truthful character where Witness A’s veracity has YET to be attacked, it is nevertheless permissible to bring out on direct examination certain facts that will take the sting out of an anticipated cross-examination.



a.
For example, when conducting the direct examination of an expert witness, be sure to have her testify that she is being paid for her time. You don’t want your opponent to reveal this for the first time on cross.



b.
If you are a prosecutor and your witness has entered into a plea bargain in exchange for her testimony, be sure to let the jury know about that plea bargain on direct. You don’t want defense counsel to reveal that fact for the first time on cross.



c.
Finally, whenever you call a witness to the stand, you should always bring out on direct any connection that the witness has with your client. You don’t want your opponent’s cross-examination to reveal for the first time that your witness is potentially biased in favor of your client.

H.
Forbidden Attacks [Rule 610]



Rule 610 forbids inquiring into the religious beliefs of a witness in order to suggest that she is more or less likely to tell the truth.

*   *   *

VIII.
OPINION AND EXPERT TESTIMONY



This section of the course is organized as follows:




A.
Opinion Testimony by Lay Witnesses




B.
Introduction to Expert Testimony




C.
What Subject Matter is Appropriate for Expert Testimony?




D.
Who May Testify as an Expert?




E.
On What Sort of Data May an Expert Base Her Opinion?




F.
When, If at All, Must that Data Be Disclosed?




G.
In What Form Must Expert Testimony Be Offered?




H.
The Reliability Standard for Scientific and Other Technical Evidence


*   *   *


A.
Opinion Testimony by Lay Witnesses


1.
Opinion testimony is the special province of expert witnesses, but lay witnesses are allowed to state opinions in a restricted range of situations. Rule 701 governs, and it provides: “If a witness is not testifying as an expert, testimony in the form of an opinion is limited to one that is: (a) rationally based on the witness’s perception; (b) helpful to clearly understanding the witness’s testimony or to determining a fact in issue; and (c) not based on scientific, technical, or other specialized knowledge within the scope of Rule 702.”


2.
Thus, Rule 701 approves lay opinions only if three prerequisites are satisfied:



a.
First, the opinion must be rationally based on the perception of the witness. Rule 701(a).



b.
Second, the opinion must be helpful to the jury in understanding her testimony or determining facts in issue. Rule 701(b).



c.
And third, the opinion must be of a nonscientific and nontechnical nature. Rule 701(c).


3.
By insisting that lay opinion must be “rationally based on the witness’s perception,” Rule 701(a) reinforces the general require-ment (in Rule 602) that lay testimony must always be based on personal knowledge. Rule 701 is not a license for introducing guesswork or speculation by lay witnesses.



a.
The Advisory Committee Notes to Rule 701 describe this limitation as “the familiar requirement of firsthand knowledge or observation.”



b.
Describing the gist of this requirement in their treatise, Professors Mueller and Kirkpatrick observe: “[T]he idea is that the witness must know enough from firsthand observation about the underlying events or acts to support the opinion that is to be given.” Mueller, Kirk-patrick & Richter, Evidence § 7.2, at 655 (6th ed. 2018) (Wolters Kluwer).


4.
Rule 701(b)’s “helpfulness” requirement (that lay opinion must help the jury to understand the testimony or to determine a fact in issue) may be used to exclude opinion testimony that simply takes sides in the dispute—where a witness asserts, for example, that someone’s conduct was wrongful or justified.



a.
Such broad conclusions will normally be excluded as unhelpful under 701(b).  The closer they get to the heart of the case, to ultimate issues that the jury must decide, the more vulnerable they’ll be to exclusion.



b.
As observed in your Rules Handbook (¶ 3, page 170), “[t]he more central the issue, the more the witness should be required to provide concrete details” rather than conclusory opinions.


5.
Rule 701(c)’s requirement that the inference or opinion must not be of a scientific or technical nature is designed to maintain a wall of separation between lay witnesses and expert witnesses. As you’ll see momentarily, there are special rules and restric-tions that apply to expert witnesses—and a trial lawyer might be tempted to evade those burdens by getting a lay witness to opine like an expert. The underlying purpose of Rule 701(c) is to prevent that from happening.


6.
Standard Topics on Which Lay Opinion Testimony is Usually Permitted



Professors Mueller and Kirkpatrick identify a number of standard topics on which lay opinion is usually permitted, so long as the witness can demonstrate an adequate level of observation and common experience. Mueller, Kirkpatrick & Richter, Evidence § 7.4, at 660-62 (6th ed. 2018). Here are some samples:



a.
Testimony that someone seemed to be intoxicated.



b.
Testimony that describes the scene of an accident and conveys overall conditions (there was not enough light, or the road was too torn up for travel at ordinary speed) or fleeting events (the driver didn’t have time to stop).




c.
Testimony describing the apparent emotional or psychological state of another person, whether angry, nervous, frightened, upset, amused, or shocked.



d.
Testimony providing conventional physical descriptions of another person, whether tall or short, old or young, dark or fair, apparently healthy or sick, strong or weak.



e.
Testimony describing the speed of a car or similar moving object.




f.
Testimony describing ordinary distances.



g.
Testimony describing the overall appearance of objects (size, color, shape, texture, resemblance to other objects).



h.
Testimony describing the quality and apparent source of sound, light, or odor.



i.
Lay witnesses who know a person (and usually that person is now the defendant in a criminal case) may testify that he is the one shown in pictures or videotape made by surveillance cameras at banks, stores, and elsewhere.


7.
Problem 9-A (“‘It Was My Impression’”) [648].


8.
Problem 9-B (“The Watchful Neighbor”) [650-51].

B.
Introduction to Expert Testimony



1.
What is “expert” testimony?




a.
Expert testimony is comprised of opinions or conclusions offered by someone with special skill or training—testi-mony that is offered to help the jury “understand the evidence or ... determine a fact in issue.” [Rule 702(a)]




b.
Lawyers use experts to explain how and why things happened the way they did—or, in certain tort cases, to define the requisite standard of care.



2.
An expert witness can state an opinion or conclusion if four conditions are satisfied:




a.
The validity of the opinion or conclusion depends on special knowledge, experience, skill, or training not ordinarily found in lay jurors.




b.
The witness must be “qualified” as an expert in the pertinent field.




c.
She must possess a reasonable degree of certainty about her opinion or conclusion.




d.
And, in many state courts (including Ohio’s), she must first describe the data on which her opinion or conclusion is based.




(1)
At common law, this underlying-data prerequisite was satisfied by presenting the expert with a “hypothetical” question setting forth all of the underlying data on which the expert’s opinion was grounded.





(2)
Today, in the state courts that still impose the underlying-data prerequisite, the lawyer is not REQUIRED to satisfy that prerequisite by asking a “hypothetical” question. (See, e.g., Ohio Rule of Evidence 705.) Instead, the lawyer can simply perform a straightforward direct examination that walks the expert through all of the homework she did in arriving at her opinion.




(3)
THE UNDERLYING-DATA PREREQUISITE IS NOT A REQUIREMENT IN FEDERAL COURT. In federal court, the expert may express her opinion without first disclosing the underlying data. Federal Rule of Evidence 705.

C.
What Subject Matter is Appropriate for Expert Testimony?



1.
An expert can testify on any topic, so long as her testimony is HELPFUL to the jury.



2.
Specifically, Rule 702(a) governs—and it provides that expert testimony is proper if it will “help the [jury] to understand the evidence or to determine a fact in issue.” This means that the permissible range of expert testimony is almost as vast as the spectrum of topics that result in litigation.



3.
There are two limitations on the range of permissible expert testimony:




a.
First, Rule 702(a) authorizes only such testimony that helps the jury BY MEANS OF “scientific, technical, or other specialized knowledge.”




b.
Second, Rule 704(b) bars expert testimony in a criminal case as to whether the defendant did or did not have the requisite mental state to be found guilty of the crime. (This provision was enacted in the wake of John Hinckley’s successful insanity defense in the shooting of Ronald Reagan.)




(1)
OHIO PRACTICE: Ohio has not adopted Federal Rule 704(b).





(2)
In the state courts of Ohio, an expert is allowed to give an opinion as to whether the defendant did or did not have the mental state in issue.


4.
The Daubert-Inspired Amendment to Rule 702




a.
Effective December 1, 2000, Rule 702 was amended to make it consistent with an important Supreme Court decision that we will examine at the end of this section of the course.




b.
The case is Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993) [675].




c.
In that case the Supreme Court, construing Rule 702, established a new and more liberal standard for the admissibility of expert scientific testimony in federal trials.




d.
Consistent with Daubert, Rule 702 now features three additional prerequisites—which are set forth immedi-ately after the “scientific, technical, or other specialized knowledge” requirement in Rule 702(a):




“... [permitting an expert opinion] if ... (b) the testimony is based on sufficient facts or data; (c) the testimony is the product of reliable principles and methods; and (d) the expert has reliably applied the principles and methods to the facts of the case.”


D.
Who May Testify as an Expert?



1.
Under Rule 702(a), a person may qualify as an expert only by demonstrating that she possesses “scientific, technical, or other specialized knowledge” that will help the jury in understanding the case.



2.
There are two different grounds upon which a witness may be qualified as an expert:




a.
formal training; or




b.
experience.



3.
Procedure for “qualifying” an expert:




a.
by stipulation; or




b.
by direct examination.





(1)
See your Rules Handbook, page 344, for a sample direct examination in which the expert’s qualifica-tions are laid before the judge.





(2)
After performing the direct examination in which you “qualify” the expert, and before asking the expert to state her opinions and conclusions, you must formally TENDER the witness to the court as an expert in her given field: “Your honor, I now tender Professor Colavito as an expert in the field of structural engineering.” At this point, the judge rules on whether your witness is allowed to testify as an expert.

E.
On What Sort of Data May an Expert Base Her Opinion?



1.
This question is governed by Rule 703. Under 703, an expert’s opinion may be based on facts or data not even admissible at trial (e.g., hearsay), so long as that information is of the sort that “experts in the particular field would reasonably rely on.”


2.
Mueller and Kirkpatrick [656] break down the permissible range of underlying data into three categories:




a.
first-hand knowledge;




b.
facts learned at trial; and




c.
outside data.



Let’s take a closer look at these three categories...


3.
FIRST-HAND KNOWLEDGE: An expert witness may rely on facts or data that she learns by first-hand observation before trial. This is the kind of personal, pretrial testing or observation that experts often do. In a personal injury action, for example, a physician will personally examine the plaintiff to determine the extent of the injury and the prognosis for recovery. In the construction cases that I worked on, our structural engineer personally visited the defective buildings that the defendants constructed. He made countless observations, took photo-graphs, extracted samples, and conducted tests.


4.
FACTS LEARNED AT TRIAL: An expert witness may rely on facts or data that she learns at trial. This includes testimony heard by the expert while sitting in the courtroom listening to other witnesses before taking the stand herself. It also includes information conveyed to her while she is sitting on the witness stand, often in the form of “hypothetical” questions that sum up evidence previously admitted at the trial.


5.
OUTSIDE DATA: Finally, an expert witness may rely on “outside” data—meaning information that was NOT admitted into evi-dence and NOT even mentioned at trial—so long as experts in the field reasonably rely on such data. For example, a doctor can base her opinion on lab reports and X-rays, even if those sources have NOT been admitted as exhibits. Another example: In a con-struction case involving a new office building with a leaky roof, my expert witness (the structural engineer) can rely on a publi-cation setting forth industry standards for installing the roofing system, even if the publication is HEARSAY, so long as experts in the field rely on such information.



a.
OHIO PRACTICE: In the state courts of Ohio, an expert is not allowed to rely upon outside data. Ohio Rule of Evidence 703.


F.
When, if at All, Must an Expert Disclose the Underlying Data on Which Her Opinion is Based?



1.
This is governed by Rule 705.



2.
The underlying data need not be disclosed at all on direct examination, but may be inquired into on cross.



3.
Rule 705 eliminates the need for cumbersome hypothetical questions as a prelude to the expert’s opinion.



4.
Under 705, you can call a witness, qualify her as an expert, and then immediately elicit her opinion. [Mueller & Kirkpatrick furnish a good example of this on pages 666-67.]



5.
OHIO PRACTICE: Ohio has BALKED at adopting the FEDERAL version of Rule 705.




a.
In Ohio’s STATE courts, a lawyer cannot elicit an expert’s opinion without FIRST disclosing the underlying data on which she relied in forming the opinion. Ohio Rule of Evidence 705.

G.
In What Form Must Expert Testimony Be Offered?



1.
Hypothetical questions to experts—the common law approach:




a.
Under the common law approach, which prevails in the STATE courts of Ohio, the expert is barred from stating her opinion until she first discloses all of the underlying facts on which her opinion is based. [Ohio Rule of Evidence 705]




b.
This disclosure of underlying facts is usually accomplished through the artificial device of a “hypothetical” question.




c.
In posing this “hypothetical” question, the lawyer asks the witness to assume as true a long list of facts. [Mueller & Kirkpatrick provide a good example of this on pages 667-68.]




d.
In compiling this list of facts, the lawyer is usually assisted before trial by the witness—who sets forth precisely those facts on which she relied in arriving at her expert opinion.




e.
The question must conclude by inquiring whether the witness has an opinion, based on a reasonable degree of certainty, regarding the assumed facts.



2.
Hypothetical questions under the Federal Rules of Evidence:




a.
In federal practice, it is NOT necessary to lay out in advance the underlying facts on which the expert based her opinion. [Rule 705]




b.
After her qualifications are established, the expert can proceed directly to her opinion—without the need for a long, hypothetical lead-in.




c.
Since the Federal Rules allow it, most trial lawyers strongly believe in taking advantage of this “opinion first” approach to expert testimony.




d.
After getting the expert’s opinion out on the table, the lawyer is free—but not required—to retrace the expert’s steps, showing how she arrived at her opinion.




e.
The federal approach not only streamlines the presentation of expert testimony, but prevents a ludicrous spectacle that sometimes occurs in common law jurisdictions: On appeal, your opposing counsel will argue that your expert’s opinion should be stricken because your hypothetical was incomplete—i.e., it did not include every scrap of underlying data on which your expert relied.




f.
But some lawyers LIKE to use hypotheticals—because they afford an opportunity to summarize the evidence long before closing argument.


H.
The Reliability Standard for Scientific and Other Technical Evidence



1.
Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993) [675]




a.
Construing Rule 702, the Supreme Court established a new and more liberal standard for the admissibility of expert scientific testimony in federal trials.




b.
The Court rejected the old Frye test, which permitted expert scientific testimony only if the underlying scientific theory or technique had gained “general acceptance” in the relevant scientific community.




c.
In Daubert, the Court replaced the “general acceptance” test with a more flexible standard in which the trial judge inquires whether the evidence is RELIABLE and, if so, whether the evidence will assist the jury.




d.
In determining reliability, courts consider the following factors:





(1)
whether the theory or technique in question has been or can be tested;





(2)
whether the theory or technique has been subjected to peer review and publication;





(3)
the known or potential rate of error of the particular theory or technique, and whether means exist for controlling its operation; and





(4)
the extent to which the theory or technique has been accepted (under Frye, this was the only factor to be considered).



2.
Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1998) [687]




a.
In Kumho Tire, the Supreme Court revisited the Daubert standard, refining it and answering an important question that Daubert had left unanswered.




b.
In Kumho Tire, the Court:





(1)
extended the Daubert standard beyond the realm of “scientific evidence,” making it applicable to ALL EXPERT TESTIMONY; and





(2)
stressed that Daubert is very much a flexible and discretionary standard—not only do trial judges have “discretion” in deciding WHETHER the Daubert criteria for valid expert testimony are satisfied, they also have “discretion” in deciding WHICH FACTORS to apply.


3.
EXAMPLE of a Court REJECTING the Reliability of a Proposed Expert: Newell Rubbermaid, Inc. v. Raymond Corp., 676 F.3d 521 (6th Cir. 2012) [not in your bo0k]




a.
In Newell Rubbermaid, the court barred expert testi-mony, under Daubert, where the expert’s methodology was not sufficiently reliable.



b.
The court identified certain RED FLAGS that caution against certifying an expert. These include:




(1)
reliance on anecdotal evidence;




(2)
improper extrapolation;





(3)
failure to consider other possible causes;




(4)
lack of testing; and




(5)
subjectivity.



c.
In this products liability suit, plaintiff’s expert opined that defendant’s forklift was dangerously defective in its design. The district court barred him from testifying because his methodology was not sufficiently reliable under Daubert, and the Sixth Circuit here affirms. The district court properly blocked his testimony, concludes the Sixth Circuit, because the expert’s methodology raised at least four of the foregoing RED FLAGS.




d.
The Sixth Circuit quotes with approval the following observations by the district court judge (676 F.3d at 528):




“[The expert’s] methods are clearly not scientifically sound. He merely counts accidents from accident reports relating to ... forklifts [that were not even manufactured by the defendant]. Without questioning or verifying the data and without conducting any tests of his own ..., he [extrapolates] conclusions about the forklift involved in this case. Furthermore, although ... he opines that a latch-ing or spring-loaded rear door is necessary to make this forklift safe and that such a modification would be technically and economically feasible, he never actually tested either of these alternative designs.”

*   *   *

IX.
FOUNDATIONAL EVIDENCE AND AUTHENTICATION


A.
Introduction to the Authentication Requirement [Rule 901]



1.
Authentication is the prerequisite for admissibility of any exhibit. To “authenticate” an exhibit is to show that it really is what you claim it to be. [Rule 901(a)]



2.
Authentication is usually accomplished through the testimony of a “sponsoring” witness—someone who can establish, through personal knowledge, that the exhibit is what it’s purported to be.



3.
Note that the court’s ruling on authenticity is NOT binding on the factfinder. Rather, the court is merely performing a screening function—barring exhibits only where the proponent fails to make a “prima facie case” of genuineness.



4.
There are three different types of exhibits (Real, Demonstrative, and Documentary Evidence) and the authentication require-ment pertains to each of them:




a.
REAL Evidence: tangible objects that played an actual role in the events at issue (e.g., the murder weapon, the bag of cocaine seized from the defendant, or the machine that hurt the plaintiff in a product liability case) (note that the actual written contract would be “real” evidence in a breach-of-contract case, but writings are governed by special rules that make it appropriate to categorize them separately—see Documentary Evidence, ¶ (c) below).




b.
DEMONSTRATIVE Evidence: exhibits that did not play an actual role in the litigated events but that are used to illustrate or clarify a witness’s testimony (e.g., photos, models, charts, diagrams, computer-generated anima-tions, “day-in-the-life” videos).




c.
DOCUMENTARY Evidence: writings (e.g., letters, e-mail messages, contracts, leases, memoranda, reports, ledgers, printouts, and business records) (writings are categorized separately because, in addition to authentication, they present two other obstacles to admissibility: the Original Writing Rule [Rule 1002], and, since writings are typically offered to prove the out-of-court assertions they contain, the Hearsay Rule).



5.
As we’ll see momentarily, the authenticity requirement is not exclusively confined to tangible objects. It also applies to certain testimonial evidence. For example, a witness generally may not testify to a telephone conversation without first establishing her basis for recognizing the voice of the person on the other end of the line [901(b)(5)]; i.e., the identity of the other speaker must be authenticated.



6.
Let’s trace the steps for getting an exhibit authenticated and admitted into evidence:




a.
Have the exhibit marked for identification—i.e., hand the exhibit to the court reporter and say, “Please mark this.” The court reporter will then attach an exhibit sticker to the exhibit, which will read, for example, “Plaintiff’s Exhibit A.” (Note that, in federal court, the exhibits will have been pre-marked by the lawyers who plan to introduce them—and this is increasingly the practice in state courts too.)




b.
Show the exhibit to opposing counsel.




c.
Ask the court’s permission to approach the “sponsoring” witness. (Depending on the judge, this step may be unnecessary.)




d.
Show the exhibit to the witness—e.g., “Mr. Vasvari, I’m handing you what has been marked for identification as State’s Exhibit A. Do you recognize it?” If the witness answers yes, then ask: “What is it?” and “How do you know?”



e.
Lay the foundation for the exhibit. This entails asking the witness questions to establish the exhibit’s...





(1)
relevance [Rules 401-402];





(2)
identity/authenticity [Rules 901-902];





(3)
admissibility under a hearsay exception, if necessary [Rules 801-804]; and





(4)
compliance, if necessary, with the Original Writing Rule [Rules 1001-1007].





[As for establishing the exhibit’s authenticity, the foundational elements will vary depending on the type of exhibit. I will set forth, infra, the different steps for authenticating a tangible object, a writing, a tape recording, a photograph, etc.]




f.
After laying the requisite foundation, turn to the judge and offer the exhibit into evidence—e.g., “Your honor, I now offer into evidence what was previously marked for identification as State’s Exhibit A.”




g.
Allow adverse counsel an opportunity to object—and, if necessary, to voir dire the witness on the exhibit’s foun-dation.




h.
Secure, for the record, a clear ruling from the court on the exhibit’s admissibility.




i.
If the ruling is favorable, have the exhibit marked as admitted into evidence. In most jurisdictions, the clerk simply marks the exhibit “admitted” and notes the date and time when it was received into evidence. In other jurisdictions, where the exhibit sticker says “for identification,” the clerk will simply cross those words out.




j.
Have the witness use or mark the exhibit, if appropriate. For example:





(1)
tangible exhibits can be held to show how they were used;





(2)
diagrams and photographs can be marked to show locations and distances; and





(3)
with the court’s permission, the witness can mark or highlight the significant passages of documents and records.




k.
Obtain the court’s permission to show or read the exhibit to the jury.




l.
“Publish” the exhibit (i.e., read it to the jury, or allow it to be handed from juror to juror, or place it in an evidence projector so that its image will appear on monitors located in front of the jury box and throughout the courtroom).



7.
Through the use of civil discovery rules, pretrial motions, and pretrial stipulations, it is possible to establish the authenticity—even the admissibility—of some exhibits well in advance of trial.




a.
Document production under Federal Rule of Civil Procedure 26(a) effectively authenticates the evidence so produced as being what the producing party claims it to be. [887, Note 4]



b.
Authenticity may also be accomplished by means of stipulation or, in civil cases, through Rule 36 requests for admission. [887, Note 5]



c.
Whether through motions in limine or pretrial confer-ences, many of the exhibits—in some jurisdictions, all of the exhibits—will be ruled upon in advance of trial. Some federal judges routinely require the parties to identify every exhibit they anticipate offering at trial and object in advance to those of the other side. Where there is no objection, the exhibit is automatically received.



8.
The Regulatory Structure of Rule 901




a.
Rule 901(a) contains the basic requirement that an exhibit be authenticated before it is received into evidence.




b.
Rule 901(b) contains a non-exhaustive, purely illustrative list of sample foundations.


B.
Authentication of Tangible Objects


1.
There are two different foundations for authenticating a tangible object, depending on whether the object is or is not readily identifiable. If the object is readily identifiable, you may use a simple, straightforward foundation that is set forth below (in ¶ (B)(2)). But if the object is not readily identifiable—if, for example, it’s a bag of cocaine or any substance that cannot be readily distinguished from another sample of the same substance—then you’ll have to use a much more laborious foundation that retraces its “chain of custody.” The chain of custody foundation is explained below (in ¶¶ (B)(6) and (B)(7)).


2.
To authenticate a tangible object that is readily identifiable, use the following foundation:




a.
The exhibit is relevant. [Normally, the relevance of the exhibit will be readily apparent from the testimony leading up to its introduction.] 



b.
The exhibit can be identified visually or through other senses.




c.
The witness recognizes the exhibit.




d.
The witness knows what the exhibit looked like on the relevant date.




e.
The exhibit is now in the same or substantially the same condition as when the witness saw it on the relevant date.



3.
United States v. Johnson (9th Cir. 1980) [888]




a.
FACTS: Axe attack prosecution.




b.
ISSUE: Was authentication of the axe adequate to support its admission into evidence?




c.
HOLDING: Ninth Circuit holds that trial court properly admitted the axe; the authentication was sufficient, even though the sponsoring witness lacked absolute certainty that the exhibit was the very same axe used in the attack.




d.
SIGNIFICANCE: The lesson to be learned from this case is that authentication does not require categorical certainty.





(1)
Rule 901(a) is satisfied if the proponent makes a prima facie showing that the item is what it’s purported to be.





(2)
Once an exhibit is ruled admissible, the jury is free to determine the weight to be accorded the evidence, and is always free to reject the proponent’s assertion that the item is authentic.





(3)
Here, 901(a) was satisfied because the witness was “pretty sure” the exhibit was the very same axe that Defendant used to attack him; he saw the axe in Defendant’s hand; and he himself had used the axe in the past.





(4)
Authentication was not defeated merely because the axe no longer “had hair on it,” as other witnesses had observed on the occasion of the attack.



4.
Well-trained police will usually note the serial number on a weapon, or scratch their initials upon it, or tag it with their own personal evidence sticker. A distinctive chip, scratch, or dis-coloration is often used to authenticate an object.



5.
When there are no distinctive markings on an object, a “chain of custody” may be required in authenticating it. Surprisingly, chain of custody is not expressly mentioned in Rule 901 as a method of authentication—but it is nevertheless routinely used in court, and the Advisory Committee’s Note to 901(b)(1) identifies chain of custody as an acceptable method.


6.
Here is the chain of custody foundation:



a.
The witness initially received the object at a certain time or place.




b.
The witness safeguarded the object, under circumstances making it unlikely that substitution or tampering occurred.




c.
The witness either transferred the object to another person or has retained possession of it until now.




d.
As best the witness can tell, the exhibit is the same object that she previously handled.




e.
As best the witness can tell, the exhibit is in the same condition as it was when she initially received it.


7.
Practice Tips on Chain of Custody:




a.
A noted authority on evidence law (Edward J. Imwinkel-ried, Evidentiary Foundations § 4.08[1] at 139 (8th ed. 2012)), observes that the chain of custody foundation entails calling each “link” in the chain—each person who handled the object, from the person who first received it to the person who brought it to the courthouse.



b.
Who are “links” in the chain? Only people who actually handled the object; not everyone who merely had access to it.




c.
How does the lawyer account for the object’s journey to the courthouse? The lawyer must show each link’s initial receipt of the object, what he/she ultimately did with the object, and how he/she safeguarded it while it was in their possession.



d.
As to methods of “safeguarding” the object, it is extremely persuasive (but NOT mandatory) to show:




(1)
that the object was sealed in a tamper-proof container and marked at the time it was acquired or tested;




(2)
the still-sealed container is produced in the courtroom; and




(3)
the person who did the sealing testifies.




e.
If the object was not sealed in a tamper-proof container, the foundation can be satisfied by showing that:




(1)
the object was marked and then stored by locking it in a safe or an evidence locker or a test samples cabinet to which access was tightly restricted;




(2)
every instance in which the object was removed from the locked container is accounted for; and




(3)
the person who stored the object testifies.



f.
Ideally, the lawyer should call each link to the witness stand in the sequence in which they handled the object. The lawyer would mark the object for identification, hand it to the first link, get the witness to identify it, and have the witness describe how she safeguarded it. The lawyer would also hand it to every intermediate link in the chain, getting each of those witnesses likewise to identify it and describe how they safeguarded it. But the lawyer does NOT formally tender the exhibit into evidence until after the last link’s testimony—only then is the foundation complete.


8.
Problem 13-A (“A White Granular Substance”) [890]



9.
United States v. Howard-Arias (4th Cir. 1982) [890]




a.
FACTS: Defendant’s fishing trawler became disabled 60 miles off the Virginia coast. The vessel was subsequently rescued by the U.S. Coast Guard, whose officers discovered and retrieved 240 bales of marijuana from the ship.




b.
PROCEDURAL POSTURE/ISSUE:





(1)
When the prosecution attempted to authenticate the marijuana at trial, there was one missing link in its chain of custody.





(2)
The Coast Guard officer who seized and tested the marijuana, the officer to whom he surrendered it, the DEA custodian at Norfolk, and the DEA chemist all appeared as witnesses. But the special agent who received the marijuana from the Coast Guard for transit to the DEA in Norfolk did not.





(3)
At issue was whether this one missing link in the chain of custody was fatal to the authentication of the marijuana.




c.
HOLDING/SIGNIFICANCE: This case stands for the proposition that a proponent’s failure or inability to produce a witness who constitutes one link in the chain of custody does not necessarily doom the exhibit’s admissi-bility.



10.
Courts vary in their tolerance of incomplete chains—and much depends on which link is missing. In Howard-Arias, the marijuana likely would have been kept OUT absent the testimony of the Coast Guard officer who originally seized and tested the evidence.




a.
Courts almost always require the original linkage between the seized evidence and the defendant. They are more tolerant of gaps in the process of transporting the evidence for testing or to court.



b.
See United States v. Mitchell, 816 F.3d 865, 871-73 (D.C. Cir. 2016) [not in your book] (in a criminal prosecution for distributing PCP, court holds that gaps in the chain of custody did not render drug testing reports inadmissible—specifically, id. at 873, the court holds that the chain of custody was sufficient even though prosecutors failed to present any evidence explaining precisely how several sealed evidence bags went from the confiscating detective to the DEA laboratory for testing, where the government did present evidence that the confiscating detective signed and sealed the evidence bags and the DEA chemist who received them a few days later checked the bags for tampering before opening and retesting them); id. at 872 (in a chain of custody situation, the proponent need only demonstrate that, as a matter of reasonable probability, the possibilities of misidentifica-tion and adulteration have been eliminated) (citations and internal quotation marks omitted).



c.
Please do NOT imagine that courts will forgive MULTIPLE missing links in the chain of custody.



d.
To facilitate chain of custody, well-trained law enforcement officers restrict access to evidence and limit the number of “links” in the “chain.” Many modern police departments have individual evidence lockers for their officers or else a central evidence custodian.


C.
Authentication of Writings



1.
Writings may be authenticated in a variety of ways. See, e.g., Professor Keeton’s sample foundation in Mueller & Kirkpatrick at pages 895-96 (employing Rule 901(b)(2)).



2.
If the writing is a signed instrument, you can authenticate it by:




a.
calling a witness who saw the party place her signature on the document;




b.
calling a witness who is familiar with the party’s signature and can identify it;




c.
calling the signing party to admit the signature as being hers; or




d.
calling a handwriting expert who can testify that, based on handwriting comparisons, the signature was made by the party.



3.
United States v. Bagaric (2d Cir. 1983) [892]




a.
This case illustrates the authentication of a writing by substance and distinctive contents under Rule 901(b)(4).




b.
Based on the names, locations, and other distinctive information discussed in the letter, the court finds sufficient authentication by substance and contents to establish that the letter was in fact what the government claimed it to be.



4.
The Reply Letter Doctrine




a.
This doctrine is grounded upon the judicial assumption that the mails are reliable.




b.
The doctrine provides a method for authenticating an incoming letter that responds to an earlier letter sent by the sponsoring witness.




c.
The foundational elements for authenticating the incoming letter are as follows:





(1)
The witness prepared the first letter.





(2)
The witness placed the letter in an envelope and properly stamped the envelope.





(3)
The witness addressed her letter to the author of the incoming letter.





(4)
The witness mailed her letter to the author of the incoming letter.





(5)
The witness received the incoming letter.





(6)
The incoming letter arrived in the due course of mail.





(7)
The incoming letter referred or responded to the first letter.





(8)
The incoming letter bore the name of the author.





(9)
The witness recognizes the exhibit as being that incoming letter.





(10)
The witness specifies the basis on which she recognizes the exhibit.


D.
Electronic Evidence and Social Media


1.
Authentication of E-Mail




a.
Problem 13-C (“‘The Wizard’ and the Incriminating E-Mail”) [898]




b.
E-mail messages “are frequently authenticated by the person who either sent or received the electronic message.” 2 Robert E. Larson, Navigating the Federal Trial § 9:17, at 51 (2017). “A witness can authenticate an e-mail as one sent by that witness merely by identifying it as such. Similarly, a witness can authenticate an e-mail as one received by that witness by so testifying.” Mueller, Kirkpatrick & Richter, Evidence § 9.15, at 1149 (6th ed. 2018) (citing United States v. Barlow, 568 F.3d 215, 220 (5th Cir. 2009) (person who posed as 14-year-old girl and engaged in on-line chats could authenticate transcripts by indicating that they were full and fair reproductions of messages received); United States v. Gagliardi, 506 F.3d 140, 150 (2d Cir. 2007) (where agent posing as 13-year-old girl in Internet chat room testified to accuracy of defendant’s e-mail and IM exchanges, court can admit copies)).



c.
Such authentication can be bolstered by showing that the e-mail’s sender or recipient subsequently took action consistent with the content of the message. For example, ...





(1)
After the transmission of the e-mail message, the sender or recipient showed up for a meeting scheduled by the e-mail; or




(2)
After the transmission of the e-mail message, the sender and recipient had a conversation—and the substance of the conversation demonstrated their familiarity with the content of the e-mail.





2 Robert E. Larson, Navigating the Federal Trial § 9:17, at 52 (2017).




d.
The Reply Letter Doctrine may be used to authenticate an e-mail message as follows. The witness establishes that she (1) obtained the recipient’s e-mail address from an on-line directory or some other reliable source; (2) she sent the relevant e-mail message to that address; and (3) she received a responsive e-mail message in due course. 2 Robert E. Larson, Navigating the Federal Trial § 9:17, at 51 (2017). [STUDENTS: I gave you the foundation for the Reply Letter Doctrine in the section of this Outline immediately above, § IX(C)(4), as one of the methods for authenticating a writing.]



e.
Rule 901(b)(4): The Most Common Method of Authenti-cating E-Mail Messages





(1)
The most common method of authenticating e-mails is under Federal Rule of Evidence 901(b)(4), by showing “appearance, contents, substance, internal patterns, or other distinctive characteris-tics of the item, taken together with all the circum-stances.”




(2)
“Specifically, the proponent relies on the e-mail’s header information (i.e., the sender’s e-mail address, the recipient’s e-mail address, and the subject line describing the topic or summary of the message) and the body of the message (i.e., the content of the message) to establish that the e-mail is what the proponent claims it to be.” 2 Robert E. Larson, Navigating the Federal Trial § 9:17, at 51 (2017).





(3)
“In most modern cases, courts have relied primarily on the content of the message as a basis for authenticating e-mails. If an e-mail contains particularized information that only the purported sender is likely to know, this will authenticate the e-mail to the same extent that such knowledge would authenticate a written message.” Mueller, Kirkpatrick & Richter, Evidence § 9.15, at 1150 (6th ed. 2018) (citing United States v. Safavian, 435 F. Supp. 2d 36, 38-40 (D.D.C. 2006) (e-mails authenti-cated under Rule 901(b)(4) by distinctive content discussing personal and professional matters relating to the individuals in question), rev’d on other grounds, 528 F.3d 957 (D.C. Cir. 2008)).





(4)
“[T]he more specialized or unique the information, the more such content tends to authenticate the message as being from a particular sender who has such knowledge.” Mueller, Kirkpatrick & Richter, Evidence § 9.15, at 1149 (6th ed. 2018) (citing United States v. Siddiqui, 235 F.3d 1318, 1322 (11th Cir. 2000) (in trial for submitting fraudulent letters of recom-mendation for NSF award, admitting e-mails from defendant; they showed knowledge of actions only the defendant would likely have, apologized for things that defendant himself had done, came from his e-mail address, were signed with his distinctive nickname, and he himself later made substantially similar points in conversation)).




f.
Using the “IP” (Internet Protocol) Address




(1)
“In criminal cases, where establishing defendant’s authorship of an e-mail is critical, and where a jury may have to be persuaded of this point beyond a reasonable doubt in order to convict, prosecutors sometimes call technical witnesses who can trace the e-mail in question. Such a witness may rely on the coded Internet Protocol Address appearing in the e-mail header and trace it back to the Internet service provider who relayed the message, and sometimes back to a particular computer.” Mueller, Kirkpatrick & Richter, Evidence § 9.15, at 1149 (6th ed. 2018). Accord: 2 Robert E. Larson, Navigating the Federal Trial § 9:17, at 52 (2017).




(2)
See, e.g., Clement v. California Dep’t of Corrections, 220 F. Supp. 2d 1098, 1111 (N.D. Cal. 2002) (“[M]ajor e-mail providers include a coded Internet Protocol address in the header of every e-mail....The IP address allows the recipient of an e-mail to identify the sender by contacting the service provider.”), aff’d, 364 F.3d 1148 (9th Cir. 2004).




(3)
Resort to the IP address is not limited to criminal cases. It is useful in any case where neither the sender nor the recipient is willing to authenticate the e-mail message. 2 Robert E. Larson, Navigating the Federal Trial § 9:17, at 52 (2017).


2.
Authentication of Websites



a.
How do you authenticate screenshots from a website, especially if the website is no longer online or no longer looks like it did during the time period in question?



b.
Federal circuit courts of appeal have approved the following approach to authentication taken by federal prosecutors in criminal cases. The prosecutors obtained the screenshot images from a company called the Internet Archive, which runs a website called the Wayback Machine.



c.
The Wayback Machine seeks to catalogue all websites on the Internet, dating back to the Archive’s launch in 2001.



d.
To authenticate the screenshot, prosecutors “presented testimony from the office manager of the Internet Archive, who explained how the Archive captures and preserves evidence of the contents of the Internet at a given time. The witness also compared the screenshots sought to be admitted with true and accurate copies of the same websites maintained in the Internet Archive, and testified that the screenshots were authentic and accurate copies of the Archive’s records.” United States v. Gasperini, 894 F.3d 482, 490 (2d Cir. 2018). Based on this testimony, the district court found that the screenshots had been sufficiently authenticated, and the Second Circuit affirmed.



e.
Accord: United States v. Bansal, 663 F.3d 634, 667-68 (3d Cir. 2011) (upholding this same method of authenticating website screenshots by resort to the Wayback Machine).


3.
Authentication of Social Media



a.
Lawyers are finding different ways to get social media postings admitted into evidence.



b.
Tweets by a party opponent, for example, come in as individual admissions (Rule 801(d)(2)(A))—IF they can be authenticated. 



c.
See, e.g., Russ Buettner, A Brooklyn Protester Pleads Guilty After His Twitter Posts Sink His Case, N.Y. Times, Dec. 13, 2012, at A31 (“After more than a year of arguing in court papers that police officers had led hundreds of Occupy Wall Street marchers onto the roadway of the Brooklyn Bridge and then arrested 700 of them, a Brooklyn writer’s own Twitter postings showed that he had, in fact, heard warnings from the police to stay off the road. ‘They tried to stop us, absolutely did not want us on the motorway,’ the writer, Malcolm Harris, posted during the march on Oct. 1, 2011, according to passages read [aloud] by a prosecutor in court.”); id. (During that same march, Harris also tweeted, “They [the police] tried to block and threaten arrest. We were too many and too loud.”); id. (Harris and his lawyer argued that police lured or baited the Occupy marchers onto the roadway in order to arrest them, and never audibly warned the marchers that stepping onto the roadway would lead to their arrest.).



d.
In Parker v. Delaware, 85 A.3d 682 (Del. 2014) [not in your book], a criminal defendant was convicted of assault based in part on a posting to her own Facebook profile in which she bragged about beating up the victim.





(1)
In affirming the conviction, the Delaware Supreme Court held that the Facebook posting was properly authenticated as having been authored by the defendant because: (a) the posting appeared on the defendant’s own Facebook profile; (b) it specifically mentioned her physical altercation with the victim; (c) it was posted on the same day that the fight took place; (d) the victim testified that, through a mutual friend, she viewed the post on the defendant’s Facebook page; (e) the victim testified that she then shared the post and published it to her own Facebook page.




(2)
The court held that this evidence satisfied the authentication requirement by resort to a com-bination of factors in Delaware’s analogue to Rule 901(b): personal knowledge under (b)(1), distinctive characteristics under (b)(4), and accurate process or system under (b)(9).




(3)
In so ruling, the Delaware Supreme Court expressly rejected a more stringent approach to social media authentication employed by the state courts of Maryland. Under the Maryland approach, “social media evidence may only be authenticated through the testimony of the creator, [or] documentation of the internet history or hard drive of the purported creator’s computer, or information obtained directly from the social networking site.” Parker, 85 A.3d at 683. See Griffin v. Maryland, 19 A.3d 415, 427-28 (Md. 2011) (when seeking the admission of social media evidence, the proponent should (1) ask the purported creator if she created the profile and the post, or (2) search the internet history and hard drive of the purported creator’s computer “to determine whether that computer was used to originate the social networking profile and posting in question,” or (3) obtain information directly from the social networking site to establish the particular creator and link the posting in question to the person who initiated it).




(4)
While rejecting the Maryland approach, the Delaware Supreme Court endorsed a more relaxed treatment known as the Texas approach, which has also been followed by courts in Arizona and New York. Under the Texas approach, the proponent of social media evidence can rely on a combination of factors, including “direct testimony from a witness with personal knowledge, ... comparison with other authenticated evidence, or ... circumstantial evi-dence.” Tienda v. Texas, 358 S.W.3d 633 (Tex. Crim. App. 2012). Rather than requiring the proponent to prove that the social media evidence is not fraudulent, the Texas standard for admissibility is whether “a jury could reasonably find [the] prof-fered evidence authentic.” Id. at 638.



e.
Offering advice that echoes the Delaware Supreme Court’s approach in Parker, a judge has written a very helpful law review article on authenticating social media evidence: Hon. Paul W. Grimm, et al., Authentication of Social Media Evidence, 36 Am. J. Trial Advoc. 433 (2013) (suggesting that trial lawyers employ a variety of the approaches set forth in Rule 901(b)—personal knowledge under (b)(1), expert witness or jury comparison under (b)(3), distinctive characteristics under (b)(4), and accurate process or system under (b)(9)).


4.
Authentication of Text Messages




a.
In a federal drug trafficking case, the prosecutors successfully authenticated text messages from the defendant to a prospective buyer. They did so by calling the buyer to the stand and eliciting the following testimony.



b.
The buyer testified that she and the defendant had previously exchanged text messages on their respective cell phones. She testified that she had spoken to the defendant on the phone number that was the source of those texts, and she asserted that the content of the text messages indicated that they were coming from the defendant.



c.
Though the witness conceded that she was not absolutely certain that the defendant had authored the text messages, the court held that absolute certainty is not the standard for authenticating disputed evidence. United States v. Barnes, 803 F.3d 209, 217 (5th Cir. 2015).

E.
Authentication of Audio Recordings



1.
Up until the 1970s and 1980s, most courts insisted upon a strict and laborious foundation for authenticating audio tape recordings. This strict, traditional foundation contained the following elements:



a.
The operator of the equipment was qualified.




b.
The operator recorded a conversation at a certain time and place.




c.
The operator used certain equipment to record the conversation.




d.
The equipment was in good working order.




e.
The operator used proper procedures to record the conversation.




f.
The tape was a good reproduction of the conversation.




g.
The operator accounts for the tape’s custody between the time of taping and the time of trial.




h.
The operator recognizes the exhibit as the tape in question.




i.
The tape is still a good reproduction of the conversation.



2.
TODAY the strict, traditional foundation is NO LONGER REQUIRED.


3.
Beginning in the late 1970s, some courts REJECTED the strict, traditional foundation, allowing a PARTICIPANT IN THE CON-VERSATION to authenticate the recording based on his/her personal knowledge of the event. United States v. Biggins, 551 F.2d 64, 66-67 (5th Cir. 1977) [not in your book] (holding that the strict traditional foundation for audio recordings need NOT be satisfied if there is “independent evidence of the tape’s accuracy”—e.g., testimony by a witness who participated in the recorded conversation).


4.
Modern courts continue to recognize that a participant in a recorded conversation, or someone who overhears the conversa-tion while it occurs, can authenticate the recording by testifying that it fully, fairly, and accurately reflects the conversation. See, e.g., United States v. Westmoreland, 312 F.3d 302, 311 (7th Cir. 2002) [not in your book] (even though the operator of the tape recorder died before trial, court allows authentication of recorded telephone conversations by a law enforcement officer who testified that he was present and listening in on headphones while the conversations were being recorded and that the tape accurately reflected those conversations); United States v. Tropeano, 252 F.3d 653 (2d Cir. 2001) [not in your book] (holding that government need not show chain of custody for audio tapes where participants in the conversations testified that the audio tapes were a fair and accurate portrayal of those conversations).


5.
If the proponent of the audio tape does NOT have a witness who participated in or overheard the conversation, then Mueller and Kirkpatrick offer this modern formulation of the requisite foundation for authenticating an audio recording (Mueller,  Kirkpatrick & Richter, Evidence § 9.13, at 1143 (6th ed. 2018)):



The proponent must offer testimony establishing:



a.
the recording device was capable of making a true record-ing and was in good working order;



b.
the operator was qualified to operate the device and did so properly;



c.
no changes were made in the recording (no additions or deletions);



d.
the identities of the speakers; and



e.
that the tape was properly preserved.



6.
Problem 13-D (“The Hidden Microphone”) [901]

F.
Authentication of Photographs



1.
Basic foundation for authenticating a photograph:




a.
The witness is familiar with the object or scene depicted in the photograph.




b.
The witness explains the basis for her familiarity with the object or scene.



c.
The witness recognizes the object or scene in the photograph.




d.
The witness confirms that the photograph is a “fair,” “accurate,” “true,” or “good” depiction of the object or scene at the relevant time. [The most typical language used here is that the photograph “fairly and accurately” depicts the object or scene.]


2.
Problem 13-E (“The Photograph”) [907]




a.
QUESTIONS:





(1)
In laying the foundation for a photograph, is it necessary to call the photographer as the authenti-cating witness?





(2)
What if the photograph (which shows the intersec-tion where a traffic accident occurred) includes a new traffic sign or billboard that was not there at the time of the accident? Is the photograph render-ed inadmissible?


G.
Authentication of Telephone Conversations



1.
There are three different ways to authenticate a telephone conversation:




a.
For outgoing or incoming calls, by means of voice identifi-cation under 901(b)(5).




b.
For outgoing calls only, by means of the dialed telephone number under 901(b)(6).




c.
And, for outgoing or incoming calls, by means of the conversation’s unique or distinctive characteristics under 901(b)(4). Under (b)(4), the proponent tries to show that the factual details discussed in the phone call would have been known ONLY to the person whose identity is being authenticated (or, at most, to just a few other people).


2.
In our classroom, students will perform direct examination exercises demonstrating the foundations under (b)(5) and (b)(6). Here are those foundations:



a.
Voice Identification [901(b)(5)]:





(1)
At a specific time and place, the witness heard a voice.





(2)
The witness recognized the voice as that of a certain person.





(3)
The witness is familiar with that person’s voice.





(4)
The witness explains the basis for her familiarity with that person’s voice.





(5)
That person made a statement during the conver-sation.




b.
Dialed Telephone Number [901(b)(6)]:





(1)
The telephone directory (or another reliable source) assigns a certain number to the person.





(2)
The witness called that number.





(3)
The witness asked for the person to whom the number is assigned.





(4)
The person answering identified herself as the person to whom the number is assigned.





(5)
Any other circumstances indicating that the person answering was the person to whom the number is assigned.





For modern purposes, this Dialed Telephone Number foundation may be adapted to situations where the caller did NOT rely on a telephone directory. In other words, the utility of this foundation does not depend on whether the caller actually USED the “White Pages” or the “Yellow Pages” to look up the phone number that she called. It will suffice if the caller obtained the phone number from a reliable source (like the direct-dial number listed in the signature block of an email message). But the KEY is whether the phone number is a DIRECT-DIAL number specifically assigned to the person on the receiving end of the call.


3.
United States v. Pool (5th Cir. 1981) [908]



a.
Holding that it is reversible error to admit testimony by a DEA agent that he received a telephone call from Defendant where, in authenticating the call, the govern-ment could only prove:




(1)
that the caller identified himself as “Chip,” and




(2)
Defendant often used the nickname, “Chip.”




b.
The court concluded [908] (emphasis added):





“We agree with the government that the standard of admissibility [for] voice identification testimony is prima facie. ... [But] there is not sufficient evidence to support the conclusion that Agent Starratt actually heard [Defendant]’s voice. As noted, Starratt had never met [Defendant] and no voice comparisons were made. Under these circumstances, [Defendant]’s use of the nickname ‘Chip’ does NOT make out a prima facie case that HE was the caller. The possibility that someone ELSE was using his nickname in this clandestine operation is too great to properly admit Agent Starratt’s identification. [Since] this identification was essential to [Defendant]’s conviction[,] we reverse.”


4.
Problem 13-H (“‘This is O’Rourke’”) [909-10]


5.
CAUTION: On my exam, do NOT rely on the Magna case (Note 1, page 909), which strikes me as wrongly decided. Please do not imagine that a voice identification foundation will be successful where the witness can point to only one occasion when she heard the voice in question.

H.
Demonstrative Evidence


1.
Demonstrative evidence (sometimes called “illustrative” evi-dence) is comprised of tangible objects presented at trial to aid the jury’s understanding of testimony and other evidence. Examples of demonstrative evidence are charts, diagrams, models, maps, drawings, and most photographs, films, and videotapes. Rules Handbook at 58, ¶ 12.


2.
Demonstrative evidence is separate and distinct from “real” evidence, which is physical evidence having an actual connection to the events in the case—like the murder weapon in a homicide case, or the cocaine seized from the defendant in a drug prosecution, or the defective product in a product liability suit. Unlike real evidence, demonstrative exhibits did not play an actual role in the underlying events. Rules Handbook at 58, ¶ 12.


3.
Requisite Foundation for a Diagram:



a.
The diagram depicts a certain area or object.




b.
The witness is familiar with that area or object.




c.
The witness explains the basis for her familiarity with the area or object.




d.
In the witness’s opinion, the diagram is a fair and accurate depiction of that area or object.


4.
Requisite Foundation for a Model:



a.
The witness needs the model to explain her testimony.




b.
The model depicts a certain scene or object.




c.
The witness is familiar with that scene or object.




d.
The witness explains the basis for her familiarity with the scene or object.




e.
In the witness’s opinion, the model is a “true,” “accurate,” “good,” or “fair” depiction of the scene or object.


I.
Computer Animations and Simulations: Problem 13-M (“‘The Anima-tion Will Help the Jury’”) [923-24]


*   *   *

X.
THE ORIGINAL WRITING RULE


A.
Introduction to the Original Writing Rule [Rules 1001-1008]



1.
The Rule’s Purpose and History




a.
The Original Writing Rule—hideously misnamed the “Best Evidence” Rule—governs the situation in which a party seeks to prove the contents of a writing, recording, or photograph.




b.
At common law, the Rule required that the ORIGINAL writing be proffered or its absence explained.




c.
This was to prevent the introduction of fraudulent or unreliable documentary evidence—at a time, before the invention of the modern office copier, when “copies” were notoriously inaccurate and illegible.




d.
As currently codified, the Rule tacitly acknowledges the heightened accuracy of modern copying methods, making “duplicates” readily admissible in lieu of originals [Rule 1003].




e.
But even at the dawn of the 21st century, there remains a firm policy basis for preserving the remnants of the Original Writing Rule:





(1)
Where a party seeks to prove the contents of a writing, having the document physically present at trial will increase the chances of discovering any forgery or tampering.





(2)
Moreover, since the details in any document may be hard to remember, a witness should not be free to testify about its contents unless the document is available as a check on memory lapses.



2.
The Rule’s Difficulty for Students




a.
In applying this Rule, students sometimes go astray.




b.
Some of them—pursuing a literal application of the “Best Evidence” misnomer—imagine that evidence may be excluded at trial if it is not the BEST way of proving a particular fact.  This is wrong.




c.
Others imagine that if a fact sought to be proved at trial HAPPENS to be contained in a writing/recording, then the fact MUST be proved by means of that writing/recording. This, too, is wrong.




d.
Both of these analytical problems are exemplified in the following illustration (stolen from Professor Best):





(1)
D sold cocaine to O, an undercover officer who secretly tape-recorded their conversation.





(2)
D is on trial, and the State must prove that the sale took place. O remembers what happened; if per-mitted, he can describe it fully from the witness stand.





(3)
Does the Original Writing Rule require the State to prove the cocaine sale by means of the tape record-ing? The answer is: NO.





(4)
This is true even though the tape is arguably the “best evidence” of the sale.





(5)
And this is true even though the FACT of the sale HAPPENS to be contained on the tape.





(6)
The Original Writing Rule applies ONLY where the proponent singles out a document, recording, or photograph and affirmatively seeks to prove its contents (e.g., “The contract said X.”).




Arthur Best, Evidence: Examples and Explanations 223 (9th ed. 2015).


3.
The Rule’s Regulatory Structure




a.
Rule 1001 defines “writing,” “recording,” “photograph,” “original,” and “duplicate.”




b.
Rule 1002 requires that the original writing, recording, or photograph be proffered when a party seeks to prove its contents.




c.
Rule 1003 provides that a duplicate is admissible to the same extent as an original unless:





(1)
a genuine question is raised about the original’s authenticity; or





(2)
it would be unfair under the circumstances to admit the duplicate in lieu of the original.




d.
Rule 1004 identifies the circumstances in which a party will be EXCUSED from having to comply with the Original Writing Rule:





(1)
all originals are lost or destroyed; or





(2)
no original can be obtained through any available judicial process; or





(3)
the original is in the possession of the party against whom it is to be offered, and she failed to bring it to the hearing, having been apprised that its contents would be a subject of proof; or





(4)
the writing, recording, or photograph at issue is not closely related to a controlling issue at trial.





Rule 1004 codifies the common law doctrines that excused a party from complying with the Rule.



4.
The Rule’s Application




a.
Problem 14-A (“The Defamatory Letter”) [927]




NOTE TO STUDENTS: When preparing Problem 14-A, please IGNORE all of the questions posed by the authors. Instead, simply rule on whether the trial court violated the Original Writing Rule by allowing the employer to testify about the contents of the letter without being required to produce it.

B.
Defining a “Writing, Recording, or Photograph” [Rule 1001]



1.
United States v. Duffy (5th Cir. 1972) and the Special Case of “Inscribed Chattels” [not assigned reading] [927]




a.
Holding: No error by trial court in refusing to require production of a shirt with the initials “D-U-F” inscribed on it as a laundry mark.




b.
Testimony that the shirt bore this inscription did NOT violate the Original Writing Rule.




c.
In the case of “inscribed chattels,” trial courts are given broad discretion in deciding whether the chattel must itself be introduced into evidence.


C.
Defining an “Original” [Rule 1001(d)]



1.
Please skip Problem 14-B (“The Unprivate Physician”) [931], but read Note 1 [932] on the definition of “original.”



a.
Rule 1001(d) provides that the original of a writing is “the writing ... itself or any counterpart intended to have the same effect by the person who executed or issued it.”



b.
Thus, a COPY of a document will be the “original” under 1001(d) when IT is the writing that is most relevant to the litigation.



c.
EXAMPLE: Among the cases cited in Note 1 [932] is United States v. Rangel, 585 F.2d 344, 346 (8th Cir. 1978), which involved a false claim for travel expenses by the defendant, a government employee. In attempting to defraud his employer, the defendant made alterations to the original MasterCard receipts, exaggerating his out-of-pocket expenditures and then seeking reimbursement of the inflated dollar amounts. But rather than submitting the original receipts, he made photocopies of them—and it was the photocopies, not the original receipts, that he submitted when seeking reimbursement. When the gov-ernment offered the photocopies into evidence at trial, the defendant objected under the Original Writing Rule. But the court held that the photocopies were the “originals” for purposes of this case, because the photocopies were the means by which the defendant submitted his fraudulent expense requests.

D.
Use of Duplicates [Rules 1001(e) & 1003]



1.
Thanks to the reliability of the modern office copier, a duplicate is generally admissible without having to show that the original is unavailable.


2.
Under Rule 1003, a duplicate may be used in lieu of the original unless a genuine question is raised about the authenticity of the original.


3.
Under Rule 1001(e), a “duplicate” is “a counterpart produced by a mechanical, photographic, chemical, electronic, or other equivalent process or technique that accurately reproduces the original.”


4.
Thus, a duplicate is NOT a copy that is retyped or rewritten by hand, because such copies are subject to human error. See Equitable Life Assurance Society v. Starr, 489 N.W.2d 857, 863 (Neb. 1992) [not in your book] (observing that the common law generally refused to accept subsequent copies because “a Bob Cratchit, fingers numbed by cold in the counting house and fraught with anxiety over the health of Tiny Tim, might distractedly misplace a decimal point, invert a pair of digits, or drop a line,” while modern office copy machines “[do not] suffer any of the ... mental lapses that flesh is heir to”).

E.
The Original Writing Rule in Operation



1.
The Original Writing Rule applies to two different situations:




a.
Scenario #1: when the substantive law REQUIRES that the contents of a writing be proven (e.g., deeds, libels, contracts, or obscene materials); and




b.
Scenario #2: when, as a matter of TRIAL TACTICS, a party chooses to prove a fact by means of a writing, even though proving it in some other fashion might also be feasible. If the party affirmatively decides to use the contents of a writing as the means of proof, production of the original may be required.



2.
The next two Problems are designed to illustrate the foregoing scenarios:




a.
Problem 14-E exemplifies Scenario #1.




b.
Problem 14-F exemplifies Scenario #2.



3.
Problem 14-E (“The XXX-Rated Movies”) [936]



4.
Problem 14-F (“The Surveillance Photograph”) [937]

*   *   *

XI.
PRIVILEGES


A.
Introduction to Privileges



1.
Evidence, whether in the form of testimony or a writing, may be excluded on grounds of privilege.



2.
The law of privileges is designed to shield from disclosure various forms of sensitive or confidential information.



3.
Most privileges are designed to protect important relationships, such as attorney-client, psychotherapist-patient, and husband-wife. The privilege against self-incrimination serves a different purpose. It acts as a restraint on government and protects an individual from being compelled to provide evidence in support of his own criminal conviction.



4.
Most privileges protect only confidential communications. But a few privileges—such as the spousal testimonial privilege and the privilege against self-incrimination—are broader and pro-tect the holder from being compelled to give any testimony.


B.
What Are the Sources of Privilege Law?



1.
In many states, the rules governing privileges are codified.



2.
But the Federal Rules of Evidence have very little to say about privileges.




a.
The proposed federal rules dealing with privileges were NOT approved by Congress. You’ll find them, listed as “NOT ENACTED,” in your Rules Handbook.




b.
Congress enacted only two rules—Rule 501 and Rule 502—dealing with privileges.




c.
Rule 501 leaves federal privileges to be developed as a matter of common law.




d.
Rule 501 further provides that where state law supplies the rule of decision (primarily in diversity suits), state law also governs issues of privilege in federal court.



e.
Rule 502 restricts the range of circumstances in which inadvertent disclosure will result in waiver of the attorney-client privilege or the work-product doctrine.

C.
The Attorney-Client Privilege



1.
The attorney-client privilege protects confidential communica-tions between attorney and client made for the purpose of obtaining professional legal services.


2.
The attorney-client privilege is the oldest of all evidentiary privileges; its origins reach back to Roman and canon law. Mueller, Kirkpatrick & Richter, Evidence § 5.8, at 321 (6th ed. 2018).


3.
The CLIENT is the holder of this privilege.




a.
The client may be a person, an organization, or an entity.




b.
One becomes a client by consulting a lawyer for purposes of securing professional legal services.




c.
The privilege applies even though no fee is paid and even if the lawyer ultimately declines to represent the client.



4.
The privilege applies only to LEGAL SERVICES, including matters not involving litigation—but it does not extend to business advice, accounting services, and other non-legal affairs.



5.
The privilege applies only to oral or written COMMUNICATIONS between lawyer and client. Most jurisdictions recognize a “two-way” privilege that covers the lawyer’s communications to the client as well as those of the client to the lawyer. The privilege applies only to the communications themselves, not to the facts embodied in those communications. Thus, the privilege does not cover pre-existing writings of the client even though they are turned over to the lawyer to assist in the representation.



6.
The privilege applies only to communications that are intended to be CONFIDENTIAL. A communication remains confidential even if made in the presence of a representative of the lawyer or client, but the presence of an outsider destroys confidentiality.



7.
The privilege shields statements relating to PAST misconduct but not to ongoing or future crimes or frauds.
______________________________________________________________________________

______________________________________________________________________________

ELEMENTS OF THE ATTORNEY-CLIENT PRIVILEGE:


The privilege applies only if:


(1)   the asserted holder of the privilege is or sought to become a client;


(2)   the person to whom the communication was made



(a)
is a member of the bar of a court, or his subordinate, and



(b)
in connection with this communication is acting as a lawyer;


(3)   the communication relates to a fact of which the attorney was informed



(a)
by his client



(b)
without the presence of strangers



(c)
for the purpose of securing primarily either





(i)
an opinion on law or





(ii)
legal services or





(iii)
assistance in some legal proceeding, and not



(d)
for the purpose of committing a crime or tort; and


(4)   the privilege has been



(a)
claimed and



(b)
not waived by the client.

______________________________________________________________________________

______________________________________________________________________________



8.
What Constitutes Legal Advice? Problem 12-B (“The Bail Jump-er”) [807]



9.
Waiver by Inadvertent Disclosure [Rule 502(b)]—Problem 12-F (“‘The Disclosure Was Inadvertent’”) [848]




a.
When a lawyer is handing over discovery materials to her opposing counsel in a document production, a serious issue sometimes arises—she inadvertently discloses communications or information protected by the attorney-client privilege or the work product doctrine. Such disclosure may result in waiver of the protection.



b.
Inadvertent disclosure is particularly apt to occur in commercial cases that feature document productions involving many thousands of pages. A good example of this is Kandel v. Brother International Corp., 683 F. Supp. 2d 1076 (C.D. Cal. 2010) [not in your book], where the defendants inadvertently gave the plaintiffs 110 protected documents—in the context of producing 10,400 docu-ments totaling 67,678 pages. Most of these documents were written in Japanese, which further complicated the task of reviewing them for privilege and work product. Applying Federal Rule of Evidence 502(b), the court held that waiver had not occurred; it ordered the plaintiffs to return the 110 documents and make no use of them.



c.
Rule 502(b) governs the question of WAIVER in inadver-tent disclosure situations. It works hand in hand with Federal Rule of Civil Procedure 26(b)(5)(B), which pre-scribes a PROCEDURE that the parties must follow in an inadvertent disclosure scenario.



d.
The Rule 26(b)(5)(B) procedure is designed to isolate and sequester the inadvertently disclosed materials, blocking the recipient from making use of them and preserving the status quo until the judge can decide whether the attorney-client and/or work-product protections have been waived.



e.
Rule 502(b) provides that inadvertent disclosure does not operate as a waiver if the holder of the privilege took reasonable steps to prevent disclosure and also took reasonable steps to rectify the error.



f.
What do such “reasonable steps” entail? We can get a sense of this by comparing two inadvertent disclosure cases—one that resulted in waiver, and one that did not.



g.
Coburn Group LLC v. Whitecap Advisors LLC, 640 F. Supp. 2d 1032 (N.D. Ill. 2009) (NO WAIVER) involved the defendant’s inadvertent disclosure of an e-mail message that constituted attorney work product. 



h.
Pilot v. Focused Retail Property, 274 F.R.D. 212 (N.D. Ill. 2011) (WAIVER) involved the plaintiffs’ inadvertent disclosure of letters comprising attorney-client communi-cations.



i.
In Coburn, the court held that defendant Whitecap did NOT waive work-product protection for the inadvertently disclosed e-mail message, holding that Whitecap’s lawyers took reasonable steps to prevent inadvertent disclosure and took reasonable steps to rectify the error as soon as they discovered it.



j.
In Pilot, the court held that plaintiffs DID waive the attorney-client privilege that attached to letters between them and their counsel that were inadvertently disclosed. In so holding, the court concluded that plaintiffs’ lawyers did not take reasonable steps to prevent the disclosure and did not take reasonable steps to rectify the error.



k.
The key differences between Pilot and Coburn include the following flaws in the behavior of the plaintiffs’ attorneys in Pilot: a failure to perform a careful review of the documents before producing them to the other side, and a failure to object when the privileged letters were introduced at a deposition. Key facts include the follow-ing: The document production was quite small, featuring less than 600 pages, and plaintiffs had two months to perform their review—but lead counsel never even looked at the documents before sending them to opposing counsel, and failed to instruct his assistant to screen them for privileged communications. At the depo-sition, counsel never objected when his adversary introduced the letters, even though they were printed on his co-counsel’s letterhead. 274 F.R.D. at 217-18.




l.
Nonwaiver Agreements: You can protect your client from the consequences of inadvertent disclosure by entering into a private “nonwaiver” agreement with your adversary before beginning discovery. A good example of such an agreement appears after Problem 12-F; you’ll find it in Note 6 on page 850:





“If either Milton or BBS discloses information in this litigation that the disclosing party thereafter claims to be privileged or subject to work product protection, the disclosure will not constitute or be deemed a waiver or forfeiture—in this or any other action—of any claim of privilege or work product protection that the disclosing party would otherwise be entitled to assert with respect to the disclosed information. The provisions of Federal Rule of Evidence 502(b) are inapplicable to this agreement.”




By entering into this type of an agreement, the disclosing party will be protected from waiver, even if she did NOT take the “reasonable steps” required by Rule 502(b). This is the lesson of Problem 12-F.

D.
Psychotherapist-Patient Privilege



1.
This privilege covers statements made in confidence to a psychotherapist for purposes of treatment.



2.
The privilege normally does not apply where the patient, or someone acting on his behalf, relies on his mental condition as an element of a claim or defense.



3.
This privilege is recognized in federal proceedings and in all 50 states.


4.
In Jaffee v. Redmond, 518 U.S. 1, 15 (1996) [854], the Supreme Court held that confidential communications between a licensed psychotherapist and her patients in the course of diagnosis or treatment are protected from compelled disclosure under Federal Rule of Evidence 501.


5.
Jaffee extended the psychotherapist-patient privilege to licensed social workers as well as licensed psychiatrists and psychologists.

E.
The Spousal Privileges:  An Introduction


1.
There are TWO commonly recognized marital privileges. One is the spousal TESTIMONIAL privilege; the other is the marital CONFIDENCES privilege.


2.
The TESTIMONIAL privilege gives witnesses the right to refuse to testify against their spouse in criminal proceedings. Mueller, Kirkpatrick & Richter, Evidence § 5.31, at 420 (6th ed. 2018).


3.
The CONFIDENCES privilege allows witnesses to refuse to reveal their own confidential marital communications and to prevent their spouse from doing so. Id.

F.
Spousal Privilege #1: Restricting Adverse Spousal Testimony



1.
Federal courts and a majority of states (including Ohio) recognize a privilege for spousal TESTIMONY that restricts the testimony of one spouse against the other in criminal cases.



2.
This spousal TESTIMONY privilege applies only in CRIMINAL cases.



3.
The holder of this privilege is the SPOUSE CALLED TO TESTIFY, not the criminal-defendant spouse. Trammel v. United States, 445 U.S. 40 (1980) [868].


4.
Under this spousal testimony privilege, the witness-spouse has the right to decide whether or not to testify against the criminal-defendant spouse regarding any matter in the case—EXCEPT for confidential marital communications (see section XI(G), immediately below).


5.
For the spousal testimony privilege to apply, the witness-spouse and the criminal-defendant spouse must be married at the time of the trial testimony.


G.
Spousal Privilege #2: Restricting the Disclosure of Confidential Marital Communications


1.
Federal courts and almost all States (including Ohio) recognize a privilege for marital CONFIDENCES that covers private communications between spouses during their marriage.



2.
This privilege applies in BOTH civil AND criminal cases.



3.
In most jurisdictions, BOTH SPOUSES hold this privilege, so each can refuse to disclose and prevent the other spouse from disclosing any confidential communications that have flowed between them. United States v. Montgomery, 384 F.3d 1050 (9th Cir. 2004) [very top of page 882 of your book]. 


4.
This privilege only covers communications that were confidential and were made during the marriage.



5.
If such communications took place while the couple was married, the privilege continues to protect them for all time, even after the marriage has ended.


H.
Privilege Against Self-Incrimination



1.
This privilege is the only privilege expressly recognized by the Constitution, which states in the Fifth Amendment that: “No person shall be ... compelled in any criminal case to be a witness against himself.”



2.
In 1964, the U.S. Supreme Court held that this privilege is applicable to the States via the 14th Amendment’s Due Process Clause.



3.
The privilege applies (though in slightly different ways) both to criminal defendants and to witnesses who have not been charged with crimes.




a.
Criminal Defendants: In a criminal case, the defendant not only has the right not to testify against himself but the right not even to be called to the witness stand by the prosecution.




b.
Witnesses Not Charged with Crimes: A person who is not the defendant in a criminal case has no privilege not to be called as a witness, but does have a Fifth Amendment privilege not to give answers that would be self-incriminating.



4.
You will learn about this topic in your Criminal Procedure course.


I.
The Impact of Various Privileges on Rule 803(4)


1.
In this section of the outline, I answer some questions about how Rule 803(4)—the hearsay exception for statements made by a patient to medical personnel when approaching them for diagnosis or treatment—is affected by the physician-patient privilege and the psychotherapist-patient privilege. [You are not responsible on the exam for this material. I’m providing it because students sometimes ask me about these issues and because some of you may encounter these issues in practice.]


2.
Here are the questions I want to address:



a.
Has the 803(4) hearsay exception been extended to statements by patients who approach psychiatrists or psychologists for treatment of a mental problem?



b.
To what extent are 803(4) statements rendered inadmis-sible by the physician-patient privilege?



c.
To what extent are 803(4) statements rendered inadmis-sible by the psychotherapist-patient privilege?


3.
Has the 803(4) hearsay exception been extended to statements by patients who approach psychiatrists or psychologists for treatment of a mental problem?



a.
Yes. The exception has been extended not only to state-ments made to psychiatrists but also to statements made to psychologists, psychotherapists, and trained social workers.




b.
But the cases and the leading treatises stress that judges must use extreme caution in admitting these statements because the patient’s perception, memory, and truthful-ness may be impaired by his/her mental condition.




c.
If, for example, the statements exhibit hallucination, detachment, or incoherence, then the court should admit them as proof of the patient’s condition, but refuse to admit them as proof of the facts actually asserted.


4.
To what extent are 803(4) statements rendered inadmissible by the physician-patient privilege?



a.
At common law, there was no privilege for communica-tions between a patient and physician. The federal courts have refused to recognize a general federal physician-patient privilege. The vast majority of States, however, have recognized a physician-patient privilege by statute. Ohio is one of those states. The privilege is codified at Ohio Rev. Code § 2317.02(B).




b.
The privilege is available only where the patient consults the doctor for treatment or diagnosis. It is not available where the patient is examined by a physician in some other context—where, for example, a plaintiff in a personal injury lawsuit is examined by doctors hired either by the plaintiff’s or the defendant’s lawyer to determine the extent of injury.




c.
As with privileges in general, the physician-patient privilege protects only those communications that are made in confidence. But confidentiality is not destroyed by the presence of a third person (e.g., a nurse) who is necessary for the patient’s diagnosis or treatment, or by the presence of a close family member.



d.
The patient is considered to have waived the privilege by putting his/her mental or physical condition in issue in a judicial proceeding. This would then open the door to the admissibility of 803(4) statements.



e.
In most States, for example, the privilege is made inapplicable in criminal cases, commitment proceedings, will contests, malpractice cases, and disciplinary proceed-ings.



f.
Modern statutes often recognize a patient-litigant excep-tion to the privilege. This exception would apply in any proceeding where the patient relies on a physical condi-tion as an element of his/her claim or defense.



g.
Thus, there are quite a few “holes” in the physician-patient privilege that would provide opportunities to introduce patient statements under Rule 803(4).



h.
In Ohio, many of the foregoing exceptions exist. The physician-patient privilege is rendered inapplicable, per Ohio Rev. Code § 2317.02(B), in many will contests, criminal prosecutions, medical malpractice suits, and wrongful death actions. Thus, many opportunities exist for invoking Rule 803(4).



i.
Finally, the physician-patient privilege may be rendered wholly or partially inapplicable by statutes that require physicians to report certain types of illnesses or injuries, like gunshot wounds, knife wounds, venereal diseases, and child abuse. In Ohio, for example, the physician-patient privilege does not discharge a doctor’s duty to report many instances of child abuse, per Ohio Rev. Code § 2151.421



j.
And, in stark contrast to the Federal Rules of Evidence, Ohio has a special hearsay exception that directly addresses the admissibility of out-of-court assertions of physical or sexual abuse uttered by children who are under 12 years of age at the time of trial. Ohio Rule of Evidence 807.


5.
To what extent are 803(4) statements rendered inadmissible by the psychotherapist-patient privilege?



a.
Federal law now recognizes a privilege protecting confidential communications between patient and psychotherapist. The Supreme Court expressly recognized this privilege in Jaffee v. Redmond, 518 U.S. 1 (1996). Jaffee ruled that the privilege extends not only to psychiatrists and psychologists, but also to licensed social workers performing psychotherapy. Id. at 24.



b.
All 50 States recognize some form of psychotherapist-patient privilege.



c.
Ohio recognizes the privilege, but limits it by imposing exactly the same exceptions that apply to the physician-patient privilege. Ohio Rev. Code § 4732.19. Thus, once again, this is an area where there will be opportunities to invoke the 803(4) hearsay exception.


*   *   *

Appendix

STEPS TO FOLLOW


IN ANSWERING THE FINAL EXAM

(1)
Since you’ll be playing the role of the judge, your ruling should be narrowly directed to the OBJECTION pending before you.

(2)
Begin with a clear statement of your ruling:


a.
“Sustained—the evidence stays out,” or


b.
“Overruled—the evidence comes in.”

(3)
Then briefly explain why you ruled as you did, citing the pertinent provision in the Federal Rules of Evidence. What I’m looking for is the pertinent rule, accompanied by no more than one or two sentences of explanation.


*   *   *
END
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