EVIDENCEPRIVATE 

Professor Kevin Francis O’Neill

Law 661—Section 1

Fall Semester 2025

SYLLABUS

REQUIRED TEXTS


There are two required texts for this course: Mueller, Kirkpatrick & Richter, Evidence Under the Rules (10th ed. 2023) (Aspen) (ISBN 9781543859089); and Goode & Wellborn, Courtroom Evidence Handbook—2025-2026 Student Edition (West) (ISBN 9798895453780).
CLASSROOM SESSIONS


Our class sessions will take place in Room 201 on Monday and Wednesday mornings from 8:55 to 10:35.

OFFICE HOURS


I will hold office hours after class on Mondays and Wednesdays from 10:45 to 11:45. 
CONTACTING ME

To contact me, either send me an email message (k.oneill@csuohio.edu) or call my cell phone (216-789-2217).
MY “EXPERT PANEL” APPROACH TO CLASSROOM PARTICIPATION


For reasons that I will explain on our first day of class, I do not believe in calling at random upon students. Instead, I employ an “expert panel” approach, in which specific students are selected in advance to handle specific problems in our book or to perform witness-questioning exercises that I have designed. (Non-panelists are free, of course, to volunteer an answer or ask a question.) I will not call on anyone during our first two class sessions. By the end of that span, I will have posted the initial student assignments on my course web page. Once the class roster becomes settled, I will post all the student assignments for the entire semester.

As an expert panelist, you will receive two different types of assignments: First, in response to one of the problems in our book, you will play the role of a judge in ruling upon a courtroom objection. Over the course of the semester, you’ll probably handle two or three such problems. Second, some of you will play the role of a trial lawyer questioning a witness in a direct or cross-examination exercise. At most, you’ll have to perform only one such exercise this semester. Let’s take a closer look at these two very different types of assignments.

RULING ON COURTROOM OBJECTIONS:  THE PROBLEMS IN OUR BOOK


As an expert panelist, you will be assigned a specific problem in our book (e.g., Problem 4-N on page 322). Each problem in Mueller & Kirkpatrick poses a particular evidentiary question, framed in the context of a hypothetical trial. In class, I will ask you to play the role of the judge; when we encounter your assigned problem, I’ll ask you to issue a ruling and explain the basis for it. When offering your explanation, be sure to invoke the applicable provision in the Federal Rules of Evidence. As you’ll see, the type of judicial performance that I ask of my panelists is similar to what you’ll be doing on the final exam.

QUESTIONING A WITNESS:  DIRECT AND CROSS-EXAMINATION EXERCISES


The best way to learn Evidence is by utilizing the Rules in the only context where they apply: a courtroom. I can’t give each of you your own case to try, but I can give you a witness (me) and an opportunity to question that witness on direct or cross-examination. To make the experience educationally fruitful, I will give you a specific evidentiary objective—for example, getting a hearsay statement admitted into evidence, or qualifying an expert witness, or impeaching a witness with her prior criminal convictions, or laying the foundation to admit a gun or a contract or a bag of cocaine. You will find these “Witness Examination Exercises” posted on my course web page. I have created 21 of them, so I will need 21 different students to perform them. I will ask for volunteers.
MY COURSE WEB PAGE


My course web page is on Blackboard. Once the semester gets underway, my web page will contain: this syllabus, including all of the reading assignments for the entire semester; my witness examination exercises; two sets of student assignments (one specifying who will handle each of the problems in your book, the other specifying who will conduct each of the witness examination exercises); my course outline; sample past exams in this course; and all of the PowerPoint slides that I use in our classroom sessions (to be posted shortly after each class). In the paragraphs that follow, I will give you more details about my course outline and my PowerPoint slides.

COURSE OUTLINE


To assist your understanding of this difficult subject, I have written a course outline that I want you to download from my course web page. The course outline will be ready for downloading before the first day of class.


The course outline tracks the basic structure of this course. It contains material drawn directly from my lecture notes. I give it to you in this format because students frequently garble this material when scribbling it down in class; because I want you to have it and review it before class; and because I’m convinced that students learn better if they are freed to listen in class, rather than frantically transcribing the proceedings. But do not treat this outline as a substitute for reading the Rules and the assigned pages in Mueller & Kirkpatrick. You will be graded in this class on your grasp of those materials—on your capacity to analyze courtroom objections under the Federal Rules of Evidence. My outline will give you the “big picture,” but a solid familiarity with the Rules is essential for success in this class.

POWERPOINT SLIDES


I will make extensive use of PowerPoint slides in our classroom sessions. The slides are designed to enhance your understanding and retention of the subject matter of this course. I will use them to set forth the basic topics we’ll cover in class; to underline certain points I want to make; to present the questions posed by, and the correct answers to, the problems in your book; and to summarize the material we’ve covered.


Like my course outline, these slides will be available to you on my web page. But unlike my course outline, they will be available only after class—because I’ll be revising them as we go along, and because many of them furnish answers to the questions that our panelists will be asked. I will ensure that my slides are posted as quickly as possible (usually within a few hours) after their use in class.

VIDEO RECORDINGS OF EACH CLASS SESSION; NO ZOOM ATTENDANCE

I will make a video recording of each class session and post it on my course web page. I do this instead of affording live Zoom attendance. If you are unable to attend a class session in person, simply watch the classroom video at your convenience.
EXAMINATIONS AND GRADES


This is a one-semester course in which you will be tested once: in a final, comprehensive, open-book exam. Your exam will be identical, in format, to all of the Evidence exams I’ve given over the past decade. To get a sense of how you will be tested, visit my course web page and open the file folder labeled “Sample Past Exams.” You will see that I do not give a typical essay exam. Instead, it is a short-question, short-answer exam in which you play the role of a judge—and you are given 35 evidentiary issues to rule upon. Each question briefly describes the pertinent facts and the trial context, culminating in an objection on which you must rule. In answering each question, you are required to begin with a clear statement of your ruling (e.g., “Sustained” or “Overruled”); confirm whether the evidence comes in or stays out; and then briefly explain why you ruled as you did, citing the applicable doctrine or the pertinent provision in the Federal Rules of Evidence.


The exam will last 175 minutes. That leaves you with five minutes per question—an ample amount of time if you are familiar with the material. For every correct answer that is accompanied by an appropriate explanation, I will award three points. If your ruling is correct but imperfectly supported, I may award one or two points depending on the level of understanding manifested by your answer. 
SEMESTER REVIEW SESSION


In my semester review session, we will work through one of my old exams. For each of the 35 questions, I will call upon a pre-assigned student. As we go along, I will display PowerPoint slides that confirm the correct answer for each question. And shortly after class, I will post those slides on my web page.

ATTENDANCE POLICY


I take attendance by passing around a sign-up sheet that contains an alphabetical class roster. Be sure to register your attendance each day by filling in the signature line above your name. Five unexcused absences during the course of the semester will result in your being barred from taking my exam. To secure an excused absence, simply contact me before or after class.

AUDIO TAPING OF CLASSES


I have no objection to any student taping any or all of my classroom sessions. I require no advance notice of any such taping.


*   *   *

READING ASSIGNMENTS


The pages that follow delineate your reading assignments for the entire semester. These assignments do not attempt to link discrete blocks of text with specific days of class. Therefore, PLEASE DO NOT IMAGINE THAT EACH HORIZONTAL LINE SERVES AS A DEMARCATION OF WHAT WE WILL COVER ON A PARTICULAR DAY. Such an approach would deprive me of the flexibility to slow down if necessary, all depending on how this particular class manifests its grasp of the material.

Accordingly, I will email you after every class session, telling you how far to read for our next class session. 


Please pay careful attention to the page numbers in these assignments. My selections are heavily edited—and you will find many passages that you are not required to read.


Here, then, are your reading assignments. All page references are to Mueller & Kirkpatrick. In reading our textbook, be sure to consult your Rules Handbook whenever you encounter a new rule for the first time.


*   *   *

_______________________________________________________________________________
I.

INTRODUCTION TO THE CONTEXT IN WHICH THE RULES OF EVIDENCE OPERATE: MAKING THE RECORD AT TRIAL

_______________________________________________________________________________
Read pp. 4-41.

Introduction to Evidence: What Happens at Trial. Skip the unduly complex coverage of the “scope-of-direct” rule (pages 22-25) and Problem 1-A (page 25).
_______________________________________________________________________________
II.

BASIC PRINCIPLES OF RELEVANCY

_______________________________________________________________________________
Read pp. 51-52.

Introduction to Relevance; Direct versus Circumstantial Evidence [Rules 401 & 402].

_______________________________________________________________________________


A.
Logical Relevance

_______________________________________________________________________________
Read pp. 64-65.

Establishing Relevance: Problems 2-A and 2-B.

_______________________________________________________________________________
Read pp. 66-68.

Relevance in Operation—Evidence of Attempts to Avoid Capture: Notes 1, 5, and 6.

_______________________________________________________________________________


B.
Pragmatic Relevance

_______________________________________________________________________________

Read pp. 68-71.

Prejudice and Confusion [Rule 403]: State v. Chapple.
_______________________________________________________________________________
Read pp. 76-78.

Prejudice and Confusion [Rule 403]: Notes 1(a), 5, and 6 on Gruesome Photographs.

_______________________________________________________________________________

Read p. 80.


Prejudice and Confusion [Rule 403]: Problem 2-F.

_______________________________________________________________________________

_______________________________________________________________________________

Read pp. 81-83.

Limited Admissibility—Confining the Impact of Proof [Rule 105]: Problem 2-G and Notes 1 and 4 on Limited Admissibility.

_______________________________________________________________________________
Read pp. 84-86.

Completeness—Providing Context [Rule 106]: Problem 2-H and Notes on the Completeness Doctrine.

_______________________________________________________________________________
Read pp. 86-87.

“The Shortness of Life”—Preventing Undue Delay [Rule 403’s Other Purpose].

_______________________________________________________________________________
III.

HEARSAY

_______________________________________________________________________________


A.
What is Hearsay?  [Rule 801]

_______________________________________________________________________________
Read pp. 109-10.

Underlying Theory: Reasons to Exclude Hearsay.

_______________________________________________________________________________
Read pp. 112-13.

An Out-of-Court Statement Offered for Its Truth: Problem 3-A. STUDENTS: When preparing Problem 3-A, IGNORE the statement by Witness #3; please focus ONLY on the statements by Witnesses #1 and #2.
_______________________________________________________________________________


B.
A Closer Look at the Doctrine

_______________________________________________________________________________
Read pp. 131-33.

When is a Statement Not Hearsay? Impeachment by Prior Statements: Problem 3-C and Note 2 following the Prob-lem.

_______________________________________________________________________________
Read pp. 133-35.

When is a Statement Not Hearsay? Problem 3-D and Note 3 on Verbal Acts in Criminal Cases. Problem 3-E and Notes 1-3 on Verbal Acts in Civil Cases.
_______________________________________________________________________________
_______________________________________________________________________________

Read pp. 135-36.

When is a Statement Not Hearsay? Problem 3-F and Note 1 on Proving Effect on Hearer or Reader. Skip Problem 3-G.

_______________________________________________________________________________


C.
Hearsay and Nonhearsay—Borderland of the Doctrine

_______________________________________________________________________________
Read pp. 145-46.

Incoming Calls to Bookies and Drug Dealers as Non-hearsay: Note 3.
_______________________________________________________________________________
Read p. 146.


Lying as Nonhearsay: Problem 3-J.

_______________________________________________________________________________
Read p. 148.


Disclosure as Nonhearsay: Problem 3-K.

_______________________________________________________________________________


D.
Hearsay Quiz
_______________________________________________________________________________
Read pp. 159-61.

You will not be tested on this Hearsay Quiz; instead, we will use it in the classroom solely for review. Many of the questions are poorly constructed and not worth our time. So please prepare answers ONLY to the following questions: 1-4, 10, 14, 17, 21-23, and 27-28.

_______________________________________________________________________________
IV.

HEARSAY EXCEPTIONS
_______________________________________________________________________________
Read pp. 163-64.

Introduction to Hearsay Exceptions.
_______________________________________________________________________________


A.
Exceptions—Declarant Testifying [Rule 801(d)(1)]

_______________________________________________________________________________
Read pp. 164-65.

Prior Inconsistent Statements: Introduction to Rule 801 (d)(1)(A). Skip State v. Smith.
_______________________________________________________________________________
_______________________________________________________________________________

Read pp. 170-74.

Prior Inconsistent Statements: Problem 4-A and Notes 1, 3(a), and 3(c) on Substantive Use of Prior Inconsistent Statements—Memory Loss and Cross-Examinability. STUDENTS: For Problem 4-A, please IGNORE the authors’ invitation to construct the best arguments on both sides; instead, simply rule on the issue as you think a federal judge would rule, in light of the cases in Notes 1, 3(a), and 3(c).
_______________________________________________________________________________
Read pp. 174-78.

Prior Consistent Statements: Rule 801(d)(1)(B). Skip Prob-lem 4-B.
_______________________________________________________________________________
Read pp. 182-86.

Prior Statements of Identification: Rule 801(d)(1)(C) and Note 3 on the Rule’s Application. Skip State v. Motta.
_______________________________________________________________________________


B.
Admissions by Party Opponent [Rule 801(d)(2)]

_______________________________________________________________________________
Read pp. 188-89.

Introduction to the Admissions Doctrine.

_______________________________________________________________________________
Read pp. 189-91.

Individual Admissions [Rule 801(d)(2)(A)]: Problem 4-C and Notes 1-2 on Individual Admissions.
_______________________________________________________________________________
Read pp. 194-95.

Individual Admissions [Rule 801(d)(2)(A)]: Problem 4-D and Note 1 on Prior Guilty Pleas. STUDENTS: When pre-paring Problem 4-D, IGNORE everything in the final para-graph except the first question: “Would Brixton’s state-ments in his plea hearing be admissible against him in Flynn’s civil suit?”
_______________________________________________________________________________
Read pp. 203-04.

Adoptive Admissions [Rule 801(d)(2)(B)]: United States v. Hoosier. Skip the short paragraph at the very bottom of page 203 that begins with: “Here is another question.”
_______________________________________________________________________________
_______________________________________________________________________________

Read pp. 213-14.

Admissions by Speaking Agents [Rule 801(d)(2)(C)]. Skip Problem 4-G.
_______________________________________________________________________________
Read pp. 216-23.

Admissions by Employees and Agents [Rule 801(d)(2)(D)]: Mahlandt v. Wild Canid Survival & Research Center. Skip the discussion of “Government Admissions” (pp. 218-19).
_______________________________________________________________________________
Read pp. 227-31.

Coconspirator Statements [Rule 801(d)(2)(E)]: Inadi and Bourjaily.

_______________________________________________________________________________

Read pp. 233-34.

Coconspirator Statements [Rule 801(d)(2)(E)]: Problem 4-I.

_______________________________________________________________________________



C.
Unrestricted Exceptions [Rule 803]

_______________________________________________________________________________
Read pp. 236-38.

Introduction to Rule 803 and Constitutional Limits on the Use of Hearsay.
_______________________________________________________________________________

Read pp. 238-40.

Introduction to Present Sense Impressions [Rule 803(1)] and Excited Utterances [Rule 803(2)].
_______________________________________________________________________________

Read pp. 240-43.

Present Sense Impressions [Rule 803(1)]: Nuttall v. Reading Company.
_______________________________________________________________________________
Read pp. 245-52.

Excited Utterances [Rule 803(2)]: United States v. Arnold and Notes 3-5 on Excited Utterances.
_______________________________________________________________________________
Read pp. 256-57.

State of Mind [Rule 803(3)]—Then-Existing Physical Condition.

_______________________________________________________________________________
_______________________________________________________________________________

Read pp. 260-62.

State of Mind [Rule 803(3)]—Then-Existing Mental or Emotional Condition: Problem 4-K; Notes 1 and 2 on Proving State of Mind by Fact-Laden Statements; and the Comment/Perspective box on the O.J. Simpson murder trial.
_______________________________________________________________________________
Read p. 263.


State of Mind [Rule 803(3)]—Subsequent Conduct.
_______________________________________________________________________________

Read pp. 271-73.

State of Mind [Rule 803(3)]—Subsequent Conduct: Notes 1 and 5 on State of Mind as Proof of Conduct.
_______________________________________________________________________________
Read pp. 275-76.

State of Mind [Rule 803(3)]—Subsequent Conduct: Problem 4-L and Note 1 on Statements and Behavior by Murder Victims Indicating Fear. STUDENTS: Problem 4-L features three items of evidence; please focus only on items 1 and 3, ignoring item 2. And please assume that the defendant is NOT claiming self-defense.
_______________________________________________________________________________
Read pp. 276-77.

State of Mind [Rule 803(3)]—Facts About Declarant’s Will.

_______________________________________________________________________________
Read pp. 277-79.

Statements for Medical Treatment [Rule 803(4)]: Problem 4-M and Notes 1-3 on the Medical Statements Exception. STUDENTS: In Problem 4-M, please change “ambulance driver” to “ambulance paramedic.”
_______________________________________________________________________________
Read p. 287.


Past Recollection Recorded [Rule 803(5)]. Skip Ohio v. Scott.
_______________________________________________________________________________
Read pp. 292-94.

Business Records [Rule 803(6)]. Skip Petrocelli v. Gallison.
_______________________________________________________________________________
_______________________________________________________________________________

Read pp. 305-06.

Business Records [Rule 803(6)]: Note 3 on Internal Re-ports Offered as Business Records.

_______________________________________________________________________________

Read pp. 306-07.

Public Records [Rule 803(8)]—Introduction.

_______________________________________________________________________________
Read pp. 315-20.

Public Records [Rule 803(8)]—Using Lab Reports in Criminal Cases: Read the passage on Oates and Melendez-Diaz (pp. 316-18), Note 1 on Proving Forensic Lab Reports in Criminal Cases (p. 319), and the box on “Troubles in Forensic Crime Labs” (p. 320). Skip the discussion of Bull-coming and Williams (pp. 318-19).
_______________________________________________________________________________
Read pp. 322-24.

Public Records [Rule 803(8)]: Problem 4-N and Notes 1-2 on the Use of Rule 803(8) in Criminal Cases. STUDENTS: In answering 4-N, please focus on the language of 803(8), not on the judicial interpretations mentioned in the Notes.
_______________________________________________________________________________

Read pp. 324-25.

Learned Treatises [Rule 803(18)].

_______________________________________________________________________________


D.
Exceptions—Declarant Unavailable [Rule 804]

_______________________________________________________________________________
Read pp. 329-30.

Introduction to Rule 804.

_______________________________________________________________________________
Read pp. 330-33.

The Unavailability Requirement [Rule 804(a)]. On page 333, skip the final paragraph on “Constitutional Consider-ations.”
_______________________________________________________________________________
Read pp. 339-40.

The Former Testimony Exception [Rule 804(b)(1)]. Skip Lloyd v. American Export.
_______________________________________________________________________________
_______________________________________________________________________________
Read pp. 349-52.

Dying Declarations [Rule 804(b)(2)].

_______________________________________________________________________________
Read pp. 352-54.

Declarations Against Interest [Rule 804(b)(3)]: Please read just the introductory paragraphs on Civil Cases (p. 352) and Criminal Cases (p. 354); please skip the subpara-graphs on Context, Conflicting Interests, etc. (pp. 352-54), and please skip the Williamson case (pp. 354-59).
_______________________________________________________________________________
Read pp. 364-66.

Statements of Personal or Family History [Rule 804(b)(4)].
_______________________________________________________________________________
Read pp. 366-68.

Statements Admissible Because of Forfeiture by Miscon-duct [Rule 804(b)(6)].
_______________________________________________________________________________

Read pp. 372-73.

Statements Admissible Because of Forfeiture by Miscon-duct [Rule 804(b)(6)]: Problem 4-Q. STUDENTS: Problem 4-Q asks you to address a number of tangential issues that you should IGNORE—whether the judge is allowed to base this decision upon unsworn testimony offered in an ex parte hearing while employing the “beyond-a-reason-able-doubt” standard. Please focus solely upon one ques-tion: whether this set of facts is governed by Rule 804 (b)(6).
_______________________________________________________________________________



E.
Constitutional Limits on the Use of Hearsay

_______________________________________________________________________________
Read pp. 386-88.

Historical Antecedents.

_______________________________________________________________________________
Read pp. 390-401.

Barring “Testimonial” Hearsay under the Sixth Amend-ment:  Crawford v. Washington.

_______________________________________________________________________________
_______________________________________________________________________________
Read pp. 407-16.

The “Emergency” Doctrine: Davis v. Washington and Notes 1-2 following the decision.
_______________________________________________________________________________
V.

CHARACTER EVIDENCE

_______________________________________________________________________________
Read pp. 429-30.

Introduction to Character Evidence—Admissibility [Rule 404] and Form [Rule 405].

_______________________________________________________________________________


A.
Character to Prove Conduct on a Particular Occasion

_______________________________________________________________________________
Read p. 431.


Character of a Criminal Defendant [Rule 404(a)(1)]: Prob-lem 5-A.
_______________________________________________________________________________
Read p. 433.


Character of a Crime Victim [Rule 404(a)(2)]: Problem 5-B and Note 1 on Evidence of the Victim’s Character. STUDENTS: In answering Problem 5-B, please IGNORE the authors’ invitation to construct an argument for the defense. Instead, simply rule on whether the evidence is admissible under Rule 404.
_______________________________________________________________________________
Read p. 436.


Methods of Proving Character [Rule 405]: Problem 5-C.

_______________________________________________________________________________

Read pp. 437-40.

Cross-Examination and Rebuttal [Rule 405(a)]: Problem 5-D and Notes 1-4 and 6 on Cross-Examining Character Witnesses.

_______________________________________________________________________________
Read p. 440.


The General Bar Against Character Propensity Evidence in Civil Cases [Rule 404(a)].

_______________________________________________________________________________
_______________________________________________________________________________


B.
Character as an Element of a Charge, Claim, or Defense [Rule 405(b)]

_______________________________________________________________________________
Read pp. 440-41.

Character as an “Element” in Criminal Cases. Stop read-ing after you finish the last full paragraph on page 441.

_______________________________________________________________________________
Read pp. 442-44.

Character as an “Element” in Civil Cases.

_______________________________________________________________________________


C.
Prior Bad Acts as Proof of Motive, Intent, Plan, and Related Points [Rule 404(b)]

_______________________________________________________________________________
Read pp. 444-46.

Introduction to Rule 404(b). STUDENTS: In the second full paragraph on page 445, the authors lay out a 4-part test that some judges employ when deciding 404(b) questions. Don’t worry about this 4-part test—and don’t bother using it when performing your homework or taking my exam. Likewise, please IGNORE the authors’ exhortations to employ the test when handling some up-coming 404(b) Problems in this book.
_______________________________________________________________________________
Read p. 446.


Using Prior Acts to Prove Intent [404(b)]: Problem 5-E.

_______________________________________________________________________________
Read pp. 449-51.

Using Prior Acts to Prove Identity/Modus Operandi [Rule 404(b)]: Problem 5-F and Note 1 following the problem.
_______________________________________________________________________________
Read pp. 451-53.

Using Prior Acts to Prove Plan/Preparation [Rule 404(b)]: Skip Problem 5-G; read only Note 2.
_______________________________________________________________________________



D.
Character in Sex Offense Cases

_______________________________________________________________________________
_______________________________________________________________________________
Read pp. 462-64.

Sexual History of Victim of Alleged Sexual Misconduct [Rule 412]: Problem 5-J and Note 1 on Evidence of Com-plainant’s Prior Sexual Conduct in Criminal Cases. STUDENTS: In Problem 5-J, please IGNORE the authors’ invitation to construct arguments for each side. Simply rule on whether the proffered evidence comes in under Rule 412.
_______________________________________________________________________________
Read pp. 466-68.

Sexual History of Victim of Alleged Sexual Misconduct [Rule 412]: Problem 5-K and Notes 1-3 on Evidence of Complainant’s Prior Sexual Conduct in Civil Cases.

_______________________________________________________________________________
Read pp. 468-70.

Prior Offenses by Defendants in Sex Crime Trials [Rules 413-415]: Problem 5-L.
_______________________________________________________________________________
No reading.


Lecture summing up character evidence.

_______________________________________________________________________________
VI.

HABIT AND SUBSEQUENT REMEDIAL MEASURES
_______________________________________________________________________________
Read pp. 473-78.

Habit and Routine Practice [Rule 406]: Problem 5-M, Problem 5-N, and Notes 1-5 on Habit Evidence in Negligence Cases.

_______________________________________________________________________________
Read pp. 478-80.

Habit and Routine Practice [Rule 406]: Problem 5-O and Notes 3 and 5 on Organizational Custom and Practice. STUDENTS: With Problem 5-O, please change the facts as follows. Please assume that Agent Lesher has four years of experience serving INS deportation warrants of the sort involved in this case. You may safely assume that he is competent to testify about the organizational routine at issue here. Please focus your ruling solely on whether his testimony is admissible under Rule 406.
_______________________________________________________________________________
_______________________________________________________________________________
Read pp. 480-81.

Subsequent Remedial Measures [Rule 407]: Please read the first two paragraphs only.
_______________________________________________________________________________
VII.

IMPEACHMENT OF WITNESSES

_______________________________________________________________________________
Read pp. 553-54.

Introduction to Impeachment [Rules 608 & 609].

_______________________________________________________________________________


A.
Nonspecific Impeachment

_______________________________________________________________________________
Read pp. 554-55.

Bias and Motivation:  Introduction.
_______________________________________________________________________________
Read pp. 557-59.

Bias and Motivation: United States v. Abel. Please read the last three lines on page 557, all of page 558, and the first full paragraph on page 559. Skip the block quote from the Cleary article.
_______________________________________________________________________________
Read pp. 564-66.

Bias and Motivation: Problem 8-A and Notes on Cross-Examining the Paid Witness.

_______________________________________________________________________________
Read p. 566.


Sensory and Mental Capacity. Skip the Notes.
_______________________________________________________________________________
Read pp. 568-69.

Character for “Truth and Veracity” [Rules 608 & 609]—Introduction.

_______________________________________________________________________________
Read pp. 569-71.

Character for “Truth and Veracity”—Cross-Examination on Nonconviction Untruthfulness [Rule 608(b)]. Skip the Manske case.
_______________________________________________________________________________
_______________________________________________________________________________
Read pp. 577-79.

Character for “Truth and Veracity”—Proving Prior Con-victions [Rule 609]. At the very bottom of page 579, skip the last four lines.
_______________________________________________________________________________
Read pp. 581-85.

Character for “Truth and Veracity”—Proving Prior Con-victions [Rule 609]: Problem 8-B and Notes 1-3 and 6-7 on Applying Rule 609(a)(1). STUDENTS: When preparing Problem 8-B, please IGNORE its final two paragraphs. Instead, please assume that Dennet, Elmo, and Farr each has a prior conviction for bank robbery arising out of independent incidents occurring within the last five years. Can each of them be impeached by evidence of his prior conviction? As to each of them, what is the relevant balancing test in Rule 609(a)(1)?
_______________________________________________________________________________

Read pp. 585-87.

Character for “Truth and Veracity”—Proving Prior Con-victions [Rule 609]: Problem 8-C and Notes 1-2 on Applying Rule 609(a)(2).
_______________________________________________________________________________
Read pp. 595-96.

Character for “Truth and Veracity”—Character Witnesses [Rule 608(a)].

_______________________________________________________________________________


B.
Specific Impeachment

_______________________________________________________________________________
Read pp. 596-98.

Prior Inconsistent Statements [Rule 613]. Skip Problem 8-E.
_______________________________________________________________________________
Read p. 614.


Contradiction: An Introduction. Stop reading after the bottom paragraph on page 614 that begins with: “Setting a limit.”
_______________________________________________________________________________
_______________________________________________________________________________
Read p. 618.


Contradiction: Problem 8-F.

_______________________________________________________________________________


C.
Repairing Credibility

_______________________________________________________________________________
Read pp. 627-28.

Rebutting Impeaching Attacks. On page 628, stop reading after the first paragraph.
_______________________________________________________________________________
Read pp. 629-31.

Proving Good Character for Truthfulness [Rule 608(a)]. On page 631, stop reading when you reach the third paragraph, which begins with the Medical Therapy case.
_______________________________________________________________________________


D.
Forbidden Attacks 

_______________________________________________________________________________
Read p. 640.


Impeachment on Religious Belief [Rule 610]. Skip the Notes.
_______________________________________________________________________________
VIII.

OPINION AND EXPERT TESTIMONY

_______________________________________________________________________________
Read pp. 645-52.

Opinion Testimony by Lay Witnesses [Rule 701]: Problem 9-A, Problem 9-B, and accompanying notes. STUDENTS: When answering Problems 9-A and 9-B, please IGNORE the authors’ invitation to construct arguments for one side or the other. Instead, simply rule on whether the opinion testimony is admissible under Rule 701.
_______________________________________________________________________________
Read pp. 653-54.

Introduction to Expert Testimony.
_______________________________________________________________________________

Read p. 654.


Qualifying the Witness: Who is an Expert? [Rule 702]

_______________________________________________________________________________
_______________________________________________________________________________
Read pp. 654-55.

Helpfulness Standard: When Can Experts Testify? [Rule 702]

_______________________________________________________________________________

Read pp. 656-57.

Reasonable Reliance Standard: The Bases for Expert Testimony [Rule 703].
_______________________________________________________________________________
Read p. 663.


Formal Problems—The Mental State Restriction [Rule 704].

_______________________________________________________________________________
Read pp. 665-69.

Presenting Expert Testimony: Stating Opinion Directly [Rule 705].

_______________________________________________________________________________
Read pp. 672-92.

The Reliability Standard for Scientific and Other Tech-nical Evidence: Daubert v. Merrell Dow Pharmaceuticals and Kumho Tire Co. v. Carmichael. Skip the photo box on page 674. Please read sections I, II, and IV of Daubert’s majority opinion, skipping section III (pp. 681-82), the dissenting opinions (pp. 683-85), and the notes (pp. 685-87). Feel free to cease reading Kumho Tire at the top of page 692, just before the start of section III.
_______________________________________________________________________________
IX.

FOUNDATIONAL EVIDENCE AND AUTHENTICATION 

_______________________________________________________________________________
Read pp. 885-87.

Introduction to the Authentication Requirement [Rule 901] and Notes 4-5.
_______________________________________________________________________________
Read pp. 888-92.

Tangible Objects: United States v. Johnson, Notes 2-3 on Authenticating Tangible Objects, Problem 13-A, United States v. Howard-Arias, and Notes on Chain of Custody.

_______________________________________________________________________________
_______________________________________________________________________________
Read pp. 892-96.

Writings: United States v. Bagaric, Notes 1-3 on Authenti-cating Writings, and Professor Keeton’s Illustration of How to Introduce Documentary Evidence at Trial. Skip Problem 13-B and skip the box that spans pages 894-95.
_______________________________________________________________________________
Read pp. 896-900.

Electronic Evidence and Social Media: Problem 13-C and Notes on Authenticating E-Mail and Social Media.

_______________________________________________________________________________
Read p. 901.


Recordings:  Problem 13-D.
_______________________________________________________________________________
Read p. 907.


Photographs:  Problem 13-E.
_______________________________________________________________________________
Read pp. 907-10.

Telephone Conversations: United States v. Pool, Notes on Authenticating Telephone Calls, and Problem 13-H. STUDENTS: On my exam, do not rely on the Magna case (page 909, Note 1), which strikes me as wrongly decided. Please do not imagine that a voice identification founda-tion will be successful where the witness can point to only one occasion when she heard the voice in question.
_______________________________________________________________________________
Read pp. 923-24.

Computer Animations and Simulations: Problem 13-M and Note 3 on Computer-Generated Animations.
_______________________________________________________________________________
X.

THE ORIGINAL WRITING RULE
_______________________________________________________________________________
Read pp. 925-26.

Introduction to the Original Writing Rule (Sometimes Misleadingly Called the “Best Evidence” Doctrine) [Rules 1001 through 1008]. Please skip the notes spanning pages 926-27.
_______________________________________________________________________________
_______________________________________________________________________________
Read p. 927.


The Original Writing Rule: Problem 14-A. STUDENTS: When preparing Problem 14-A, please IGNORE all of the questions posed by the authors. Instead, simply rule on whether the trial court violated the Original Writing Rule by allowing the employer to testify about the contents of the letter without being required to produce it.
_______________________________________________________________________________
Read pp. 931-32.

Defining an “Original” [Rule 1001(d)]: Skip Problem 14-B; read only Note 1.

_______________________________________________________________________________
Read pp. 932-33.

Use of Duplicates [Rules 1001(e) & 1003]: Skip Problem 14-C and Problem 14-D.
_______________________________________________________________________________
Read pp. 935-37.

The Original Writing Rule in Operation: Problem 14-E and Problem 14-F.
_______________________________________________________________________________
XI.

PRIVILEGES

_______________________________________________________________________________
Read pp. 799-800.

Introduction to Privileges [Rule 501].

_______________________________________________________________________________
Read pp. 806-08.

Attorney-Client Privilege: Confidential Communications Made for the Purpose of Rendering Professional Legal Services—Problem 12-B and Notes 1-3.
_______________________________________________________________________________
Read pp. 816-17.

Attorney-Client Privilege: Disclosure to Communicative Intermediaries and Note 1.
_______________________________________________________________________________
Read pp. 845-52.

Attorney-Client Privilege: Waiver by Inadvertent Disclo-sure [Rule 502(b)]—Problem 12-F and Notes 1-6 and 10. In Note 6, skip the questions; I simply want you to see how a nonwaiver agreement is worded.
_______________________________________________________________________________
_______________________________________________________________________________
Read pp. 854-58.

The Psychotherapist-Patient Privilege: Jaffee v. Redmond. Please read sections I, II, and III of the majority opinion.
_______________________________________________________________________________
Read pp. 866-67.

The Spousal Privileges:  Introduction.
_______________________________________________________________________________
Read pp. 867-74.

Spousal Privilege #1: Restricting Adverse Spousal Testi-mony—Trammel v. United States.
_______________________________________________________________________________
Read pp. 879-82.

Spousal Privilege #2: Restricting the Disclosure of Confi-dential Marital Communications—United States v. Mont-gomery. Please read the two full paragraphs (comprising the bottom half of page 879) that immediately follow the heading, “Marital Privileges.” And please read the four paragraphs (spanning pages 881-82) that begin with “Neither the Supreme Court...,” and end with the holding that “either spouse may assert the privilege to prevent testimony regarding communications between spouses.”
_______________________________________________________________________________

END
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