Teacher’s Guide CM Professionalism Problem for Spring Semester 2012

The Professional Problem of the semester provides an opportunity to think about and discuss common ethical and professional problems that lawyers routinely encounter. Introducing a new scenario each semester will give students the chance to grapple with these problems prior to officially entering the profession, to consider different views on how to handle difficult situations and to emphasize that CM emphasizes ethical and professional behavior by its students and graduates. 

This semester’s problem contains some of the aspects of the recent scandal in the Penn State football program and also sets the stage for John Dean’s visit to CM in April. Dean was a very young lawyer when he was chosen as counsel to President Richard Nixon and has written about his experiences related to Watergate and the ensuing cover-up in a number of books including Blind Ambition (1976). 

Professors have discretion to decide whether to discuss this problem in their classes. For those who choose to do so, possible discussion questions are provided below along with a brief overview of some of the relevant ethical rules that offer guidance in this scenario.  You might decide to just focus on one or two of these questions that are of particular interest to you. 
The text of relevant Ohio Rules of Professional Conduct and the official comments to the rules are provided in the separate “Resources” packet.  Attorneys are subject to professional discipline only for violation of the rules. It is difficult, however, for an attorney to successfully defend against an alleged rule violation if the attorney has not heeded the guidance provided in the comments.
Preliminary questions you might want to ask students include these: What does it mean to be a member of a learned profession? Are there special responsibilities placed on lawyers and other professionals in our society? Should there be?  

Possible Questions for Discussion:

1. How much pressure is Angeles under to make the “right” choice? In other words, what are the consequences for making the “wrong” choice?

2. Should Angeles take a chance that the information about the coach’s use of drugs for players and possible recruiting violations will never become public?

3. What other steps might Angeles take before making a final decision on whether to disclose the coach’s conduct to the NCAA? 

4. How does an attorney’s Duty of Client Confidentiality affect Angeles’s handling of this ethical dilemma?

5.  Should Angeles submit and sign ESU’s Annual Report to the NCAA if it omits information about the assistant basketball coach’s potential NCAA violations?

6. Will Angeles’s reliance on her supervisor Bradley’s instruction not to disclose the violations shield Angeles from disciplinary charges?
Overview of Authorities and Issues Related to Questions

1. How much pressure is Angeles under to make the “right” choice? In other words, what are the consequences for making the “wrong” choice?
This problem initially gives students the opportunity to consider how hard Angeles has worked to get a law school degree, pass the bar and establish a good reputation in her first few years in the profession.  You might want to ask how important such personal considerations are to an attorney faced with a tough ethical choice. More specifically, you could focus on how much Angeles stands to lose if (a) Angeles reveals this information about the coach’s conduct and (b) if Angeles does NOT reveal this info and it later becomes public.

As to option (a), Angeles is possibly going to be subjected to public ridicule and scorn similar to assistant coach who blew the whistle on sex abuse related to Penn State’s football program. Angeles may even lose this “dream” job, but would not lose the license to practice law.  Angeles might even be considered a hero/role model by other attorneys. Unfortunately, status as “hero” does not pay the mortgage or law school loans. 
As to option (b), if Angeles submits the annual NCAA form without full disclosure as required by the NCAA regulations that govern the conduct of Angeles and other university employees (see FN 3 in the fact pattern), Angeles risks a lot. If information about the coach’s behavior becomes public, Angeles could be brought up on disciplinary charges, resulting in suspension or loss of Angele’s law license. (See the Farrell and Thompson cases in the Resources packet for examples of Ohio attorneys being disciplined for dishonesty). 
In addition Angeles could be charged with complicity in the coach’s allegedly criminal act of giving drugs to the athletes. Even if Angeles ultimately prevails in the disciplinary and/or criminal proceedings, mounting these defenses would consume substantial time, energy and money. The accompanying loss of reputation may make it difficult to rebuild a legal (or any professional) career.  
Of course, the consequences are largely dependent on whether the signing of an inaccurate or incomplete annual NCAA report violates the Ohio Rules of Professional Conduct. While this exercise is not intended to be a crash course in legal ethics, additional guidance is provided in questions 3 to 6 below on how a select number of the ethics rules might apply here.

 2. Should Angeles take a chance that the information about the coach’s use of drugs for players and possible recruiting violations will never become public?
This question is one that students often raise while discussing various ethical dilemmas presented throughout a legal ethics course. When faced with a difficult ethical dilemma, to what extent, if any, should the lawyer weigh (1) the possibility that his or her unethical breach will never be discovered against (2) the consequences that may befall the lawyer if the unethical behavior is in fact revealed?     

At first blush the answer may seem obvious: the “probability of disclosure factor” should not play a role in the lawyer’s analysis. Rather, lawyers must conform their behavior to the code of ethics and other authorities that govern their professional conduct, no matter what the cost. But that answer makes a lot more sense in an academic setting than in the real world. In the real world, lawyers may be torn between rule compliance and potential alienation of current or future clients, as well as possibly implicating colleagues in wrong doing. Moreover, ethics codes vest lawyers with significant discretion to make judgment calls about the ethics of a particular situation, so it is not always that obvious what the “right” answer is.   

3. What other steps might Angeles take before making a final decision on whether to disclose the coach’s conduct to the NCAA? 

Angeles should conduct further investigation to determine whether the coach has in fact violated NCAA recruiting and other rules in the past and/or is continuing to violate them now. For example, Angeles does not know what was in the bottle the assistant coach gave to Bradley. If it was a legal substance (such as over-the-counter headache medicine loaded with caffeine) the coach’s conduct might not violate NCAA rules or criminal law.  Also Angeles needs to make sure the coach has in fact abandoned his plan to create summer “jobs” for his basketball players and has not implemented a similar scheme in the past.    

Because Angeles has a good relationship with various upper level administrators at the law school, Angeles should consider talking with one or more of them, but shouldn’t run to the university president first.
 Perhaps Angeles could start with Bradley, pointing out that Bradley’s career and reputation are potentially on the line. Bradley has spent more than 25 years in this job and plans to retire soon, so it would be tragic for Bradley, his colleagues, and family if his career ended by being  fired for misconduct and bringing shame to the university. 

Finally, Angeles should document all meetings with these administrators. This point offers students a lesson in learning how to protect oneself while at the same time acting in the client’s best interests.
4. How does an attorney’s Duty of Client Confidentiality affect Angeles’s handling of this ethical dilemma?

Maintaining the confidentiality of all information related to the representation of a client is one of a lawyer’s most important fiduciary and ethical duties.  Ohio Rule 1.6 (in Resource packet) demands that Angeles maintain her client ESU’s confidentiality, but it also contains important exceptions that arguably apply to the current dilemma.

If, for example, Angeles discovered that the drug the coach provided to the players had serious side effects, Ohio Rule 1.6(b)(1) allows – but does not require - a lawyer to disclose information that prevents ““reasonably certain death or substantial bodily harm.”  If the coach’s conduct is illegal then Ohio Rule 1.6(b)(2) allows – but does not require - Angeles to disclose  “to prevent the commission of a crime by the client or other person.”  

Professors who choose to discuss this issue with students might want to inquire as to whether disclosure of client information to prevent substantial bodily harm or death or to prevent commission of a crime should be discretionary (as they are now) or should be mandatory. 

In addition, Ohio Rule 1.6(c) mandates that an attorney “reveal information relating to the representation of a client … to the extent the lawyer reasonably believes necessary to comply with … [Rule] 4.1.”  As previously mentioned Rule 4.1 requires truthfulness in statements to others and includes the duty to disclose in some situations.

Even where disclosure of client information is appropriate, Ohio Rule 1.6(b) cautions that client information may only be disclosed “to the extent the lawyer reasonably believes necessary.”  Thus Angeles should disclose according to NCAA requirements but not volunteer additional information that is adverse to ESU’s interests.
5.  Should Angeles sign and submit ESU’s Annual Report to the NCAA if it omits information about the assistant basketball coach’s potential NCAA violations?

Answer: [Assuming that NCAA violations did occur and ESU is obligated to report them]: No

Contrary to the public perception of attorneys as persons who routinely ignore the “truth” when it interferes with securing their clients’ objectives, numerous ethics rules require lawyers to act at all times with honesty and integrity. In addition to making affirmative misstatements, the rules prohibit attorneys from committing fraud or other misconduct by failing to speak up when they are under a specific obligation to do so.  See definition of “fraud” in Terminology section of Resources packet, at p. 3. 

Of course, the analysis required to determine whether an attorney is obligated to speak up to avoid fraudulent conduct is full of nuances, so for the purpose of this question you should ask students to assume that Angeles was clearly under a duty to disclose this information to the NCAA. 
Rules prohibiting dishonesty include:

Ohio Rule 1.2(d) provides “A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is illegal or fraudulent.”
 
Ohio Rule 4.1 mandates that when representing a client, a lawyer shall not “(a) make a false statement of material fact or law to a third person;  [or] 

(b) fail to disclose a material fact when disclosure is necessary to avoid assisting an illegal or fraudulent act by a client.” 

Ohio Rule 8.4 declares that “It is professional misconduct for a lawyer to …
(b) commit an illegal act that reflects adversely on the lawyer’s honesty or trustworthiness; 

(c) engage in conduct involving dishonesty, fraud, deceit, or misrepresentation; [or] …
(h) engage in any other conduct that adversely reflects on the lawyer’s fitness to practice law. 

6. Will Angeles’s reliance on supervisor Bradley’s instruction not to disclose the violations shield Angeles from disciplinary charges?

No. 

Ohio Rule 5.2 makes clear that even when acting at the direction of a supervisor, the subordinate lawyer has an independent duty to make sure that his or her conduct comports with the ethics rules. Titled “Responsibilities of a Subordinate Lawyer,” Rule 5.2 states: 
(a) A lawyer is bound by the Ohio Rules of Professional Conduct notwithstanding that the lawyer acted at the direction of another person. 

(b) A subordinate lawyer does not violate the Ohio Rules of Professional Conduct if that lawyer acts in accordance with a supervisory lawyer’s reasonable resolution of a question of professional duty. 

Because Angeles has completed a thorough investigation and concluded that the coach’s conduct violated the NCAA rules, Bradley’s advice that Angeles bury the information rather than report it would not be deemed “reasonable” in light of (1) all the Ohio ethics rules demanding honesty and full disclosure discussed in Question 5 above and (2) the NCAA regulations requiring full disclosure (see FN 3 of Professionalism Problem containing NCAA bylaw 2.8.1). 
� Ohio Rule Prof. Conduct 1.13 specially addresses an attorney’s duty when the client is an organization rather than an individual. Rule 1.13 is lengthy and complex and for that reason is not included Resources packet distributed with this problem. In a nutshell, Rule 1.13 makes clear that the attorney’s duty is to the organization itself and not to any particular constituent(s) of the organization. The attorney must also report the misconduct of a constituent (e.g. the coach or Bradley) to a higher authority within the organization if that constituent’s misconduct “(1) violates a legal obligation to the organization, or (2) is a violation of law that reasonably might be imputed to the organization and that is likely to result in substantial injury to the organization.”    


� Italicized words in the Ohio Rules alert attorneys to the definitions of the terms provided in Rule 1.0 Terminology. See the Terminology section at p. 3 of the Resources packet.
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