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UNREPORTED DECISIONS

state.”? The committee to whom the report was re-
ferred felt that it would be inexpedient to take any step
which would change the legal relations of the proceedings,
but expressed the belief that the Assembly would at a
more appropriate time relieve the Treasurer of any em-
barrassment in the matter.®® A resolution was then
adopted protesting against the actions of the circuit court
and further that the Assembly deemed it inexpedient to
make any appropriation or pass a credit on the books of
the state.s?

Again, on February 4th, the Assembly reconsidered the
problem and adopted a resolution authorizing and requir-
ing the Governor to pay any bills or bills of costs taxed
in the circuit court in the cases of the Bank against
Osborn, Harper, Sullivan and others,52

The appeal to the Supreme Court of the United States
was perfected by the defendants for the $2,000.00 with-
held by the collector, for the interest on the specie col-
lected and for the costs of the suit. The appeal was heard
in the February, 1824, term of the Court and an opinion
was rendered by Chief Justice Marshall on March 19,
1824. 63 The Court, with Justice Johnson dissenting,
affirmed the decree of the circuit court except as to the
interest on the amount of specie. In the latter particular,
the Court held that no interest could be charged since the
injunction prohibited intermeddling with the funds.

Thus ended the judicial controversy between the State
and the Bank of the United States. The State lost the
battle in the courts and retained little advantage by with-
drawing state protection from the Bank. Finally, con-
ceding defeat, the state repealed the act on January 18,
1826.84

59 Id. at 50.

80 20 Ohio Laws (Loc.) 62 (1821),

61 Jd. at 63.

62 Jd, at 91.

63 Osborn v. The President, Directors and Company of the
Bank of the United States, 9 Wheat. (22 U. S.) 737 (1824),

64 24 Ghio Laws 82 (1825-1826).
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PART II

SUPREME COURT OF OHIO
OPINIONS AND HISTORICAL COMMENT

RUTHERFORD v. WFADDON

(Liberty Hall and Cincinnati Mercury, November 3 and 10, 1807.)
Supreme Court of Ohio, Steubenville, Jefferson County. 1807.

. Acts of the general assembly are subservient to the
constitution of the state.

The courts of the state are bound to support the con-
stitution and laws of the state and cannot be bound
by both the constitution and a conflicting law.

The courts have the authority to determine the con-
stitutionality of an act of the general assembly.

Where an act of the general assembly is repugnant

to the constitution that act is from the beginning void

and of no binding effect and the courts have the duty
~ to declare it no law.

Where the constitution provides that the right of jury
shall be inviolate the meaning of right is that right
existing at the time the constitution was adopted.

6. The right of trial by jury which existed immediately

prior to the constitution of 1802 required a jury trial
n all civil cases of whatever nature, except simple
contracts, and tn all such, where the cause of contro-
versy was of more than twenty dollars value.

7. Section 5 of the act defining the duties of justices of

the peace and constables, in criminal and in civil cases,
msofar as it extends the jurisdiction of justices of the
peace in civil cases, to any sum not exceeding fifty
dollars, is repugnant to article 8, section 8 of the
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constitution of Ohio and therefore has no binding
effect.

OPINION

HunTiNGTON, C. J. The only question here made is,
whether so much of the fifth section of the act, defining
the duties of justices of the peace and constables, in
criminal and in civil cases, as extends the jurisdiction of
justices of the peace in civil cases, to any sum not exceed-
ing fifty dollars, be constitutional, and consequently
whether it has any binding force.

Though this is the question put for the court to deter-
mine, I shall extend my enquiries and examine into the
right of the court to determine upon the constitutionality
-of an act of the legislature. This is a respect due to the
legislative body. It will be satisfactory to the people to
know the grounds on which the decision rests. The right
has been questioned, and if the courts do not possess it,
they ought not to enter upon the consideration of the
question in the case at bar. It is not matter of surprise,
that doubts of this power in the courts of law, have been
entertained by those who have not had leisure or oppor-
tunity to investigate the subject, or having given it only
a hasty and superficial examination: by such persons it
has been represented, that the exercise of this power
would operate to repeal the laws: that it would be an
assumption of legislative authority, and that it would be
judging over the head of the legislature.

Let it be distinctly understood, that the court claims
no right of altering, repealing or setting aside any
law whatever: they do not consider themselves vested
with any legislative authority., On the contrary, it is their
duty, as well as their aim, to keep the judicial and legis-
lative functions separate and unmixed. It.is their duty,
peculiarly, to expound, construe and declare the law; and’
in discharging this duty, they will not be guilty of the
solecism, of declaring a law to be unconstitutional: but
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when the case occurs, they must, in compliance with their
duty, compare the legislative act with the constitution,
and if they find such act contrary to the constitution, or
prohibited by it, as, in such case, the act is, from the
beginning utterly void and of no binding force, it is the
duty of the court to declare it no law.

For the more correct understanding of the principles
upon which the decision of the court is founded, it will
be necessary to enquire what is the end and design of a
written constitution.

A constitution is defined to be a compact of the people,
declaring what form of government they choose to live
under ; distributing the three great and necessary deposits
of delegated authority among the three branches of gov-
ernment, and defining the limits of each. Our constitu-
tion, after specifying the powers delegated to each branch
and prohibiting the exercise of others, has declared, that
“all powers not hereby delegated, remain with the peo-
ple.” The object of every constitution is to secure the
liberty of the people, by keeping the legislative, executive
and judicial powers separate and distinct from each"
other, by restraining each within the limits assigned to
it, and by preventing all encroachments on each other, or
on the rights of individuals. And I shall assume it as an
incontested position, that our constitution (allowing it to
harmonize with the constitution and laws of the U. States)
is the supreme law of the land, and paramount to any
legislative act: it follows, that any act in violation of the
constitution, or infringing its provisions must be void,
because the legislature, when they step beyond the bounds
assigned them, act without authority, and their doings are
no more than the doings of any other private man. To
illustrate the position, let us suppose the general assembly
1o pass an act, declaring the punishment of forgery com-
mitted within this state, to be transportation to the prov-
ince of Canada. The 17th section of the 8th article of the
constitution declares, ‘“that no person shall be liable to be
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transported out of this state, for any offence committed
within the state;” suppose further, a man to be regularly
convicted of the crime of forgery, before a court of com-
petent jurisdiction; can the court sentence him to be
transported ?—If they are bound by the act, they must
do it—if they are bound by the constitution, they cannot:
it is impossible they should be bound by both, because
they are in direct contradiction. The court is obliged to
take an oath to support the constitution—they have taken
it : what shall they do? They must perjure themselves, to
support the act. To support the constitution, they have
only to discharge the official duties properly belonging to
them, and assigned them by the constitution itself; they
have to decide what is the law—and in deciding this ques-
tion, the act or the constitution must give way. The con-
stitution, it is clear, cannot be adjudged void—and it is
equally clear, that the act which is inconsistent with it,
must be no law.
To the legislature belongs the sole power of making
laws; to the judiciary, the sole power of expounding
them. So little power is vested in the executive by our
constitution, that no danger can be apprehended to our
-liberties, -while the other two branches keep within their
constitutional limits: Part of the executive power being
committed. to the legislature—that of appointing all the
high officers in the government, not elected by the people,
it has been supposed, that the judiciary received their
authority, as well as their appointments from the legis-
lature: and consequently were bound to carry into effect,
their acts, whether constitutional or otherwise. This mis-
take, which I apprehend to be the chief source of the
erroneous opinions entertained on this subject, arises
from not considering the judiciary, as a co-ordinate
branch of the government deriving its authority from
the constitution. That instrument, it is true, has em-
powered the legislature to mark out the jurisdiction, and
detail the duties of the several courts; but this power, by
no means implies a right to deprive the judiciary of that
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authority which the constitution vests in it, and requires
it to exercise.

The people can never be secure under any form of
government, where there is no check among the several
departments: in ours, the check upon the executive and
judiecial officers, for corruption or misbehaviour in office,
is an impeachment; there is no check that operates on the
members of the legislature out of their own body—and
all the check upon the proceedings, that exists in any
other body, arises from the regular exercise of the con-
stitutional powers of the judiciary ; for it must be noticed,
that the courts can originate no question involving the
constitutionality of a law, and of course can decide no
such question, unless it comes legally before them for a
judicial decision, This I trust, is a full answer to the
objection arising from the danger suggested, that our
laws may be set aside, and the legislative power usurped
by our courts, provided they have a right to determine
the constitutionality of a legislative act, besides, the sug-
gestion presupposes the highest degree of depravity in
courts, without the least possible motive. What induce-
ment, what interest, or advantage could the judges of a
court propose to themselves, from the corrupt exercise
of a power, which by suspending the laws, would have
their persons, property and reputation equally unpro-
tected with those of their fellow-citizens?

It is contended that the court by taking upon them-
selves to decide this question, casts some imputation upon’
the legislature; that the legislature are as competent to

- determine the constitutionality of their own acts, as the

court, and that a decision against the constitutionality of
an act, implies error in the assembly that passed it. No
one will contend that the legislature, may not, at times,
commit mistakes from haste or inattention—the records
of every session prove this—the repeal, alteration and
amendment of laws, shew (sic) the sense of successive
assemblies upon this point; and it would seem as probable
that provisions inconsistent with the constitution, might
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be inadvertently introduced into a law, as that errors of
any other description should creep in—in either case the
judgment of the court imputes no blame to the legisla-
ture:—1It frequently happens that two acts of the legis-
lature are found in direct hostility with each other, yet,
neither expressly repealed; the court is called upon to
determine which is the law, as both cannot stand: both
are enacted by the same authority; for aught appearing
on the face of the laws, both are equally binding on the
court; yet the court must decide between them—Is it an
imputation on the legislature to make this decision? And
how does it differ, in application to this point, from a case
where a law clashes with the constitution? The most fair
and correct position is, that in framing laws, the legis-
lature ought to take into consideration their bearing upon
the constitution, as well as upon the existing laws; and
that their interference with one or the other, when it hap-
pens to take place, should be corrected by the courts in
the course of a regular judicial investigation: a contrary
principle might not only set our laws and our constitution
at variance, but produce the most mischievous confusion
in the laws themselves. g
If we resort to consequences, to throw further light
upon the subject, we will find that going on the ground
the legislature can pass unconstitutional acts—that they
are the sole judges of their constitutionality—and if un-
constitutional, that there is no remedy; then indeed is
our constitution a blank paper: there is no guarantee for
a single right to citizens; your executive and your judi-
ciary, it is true, are bound by the constitution, where it
is not made to bend to the laws; but slavery may be
introduced; a religious test may be established ; the press
may be fettered or restrained; the trial by jury may be
abolished ; ex post facto laws may be made; standing
armies may be raised, and the whole train of evils against
which our constitution meant to provide, may be grad-
ually let in upon us. I speak not of these consequences as
likely to follow at present, or altogether; but with a view
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to point out the necessity of guarding the constitution
with the most scrupulous vigilance, and to shew (sic)
that on the constituted authorities is this duty more
peculiarly incumbent.

I now come to the point in issue, premising that I firmly
believe it was not the intent of the legislature, to infringe
the constitution, by extending the jurisdiction of justices
of the peace, and that if they should be convinced any
part of the law in question is unconstitutional, they will
correct the error.

For the purpose of ascertaining what was the right of
trial by jury when our constitution was framed, I shall’
advert to the second article of compact, in the ordinance
of congress, for the government of the territory of the
United States, northwest of the river Ohio, passed the
13th of July, 1787. In this article was guaranteed to the
inhabitants of the territory the benefit of the writ of
habeas corpus, and of the trial by jury; of a proportion-
ate representation of the people in the legislature, and of
judicial proceedings according to the course of the com-
mon law, with many other important rights, This ordi-
nance was the constitution of the territory, and the six
last articles, called the articles of compact, are considered
as still binding on the state. The vague phraseology in
which these rights are declared in the 2d article, leave
room to believe that congress intended to vest in the ter-
ritorial legislature, a discretion to point out the manner
of enjoying the benefits enumerated—this congress might
safely do, so long as they reserve the power of repealing
any territorial law. The territorial legislature accord-
ingly might regulate the use of the habeas corpus, and the

- apportionment of representation according to their own

judgment, for there was nothing to guide them in the
ordinance:—It was the same in respect to the trial by
jury, the benefit of which was secured in general terms.
We find the territorial legislature from time to time lim-
iting and defining the jurisdiction of justices of the peace,
in both civil and criminal cases. It was necessary for
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them so to do, for it never could have heen completely
settled, how far any of these benefits should extend, with-
out the interposition of the legislature, or perhaps the
judgment of a court of law, where the legislature left
them unsettled. The territorial legislature did in fact,
proceed to exercise their discretion in securing to the
people these benefits, in all such cases as they supposed
necessary, and the benefit of the trial by jury was re-
tained in all cases, where the nature or amount of the
controversy was such as to make it worth the expence
and trouble of a decision through the medium of a jury.
The jurisdiction of justices of the peace, was marked out
and limited ; they had no authority to summon a jury, and
at the period when our constitution was framed, they had
a right to try certain criminal cases of small magnitude,
and civil cases of mere contract, not under seal, to the
amount of twenty dollars.

The 8th section of the 8th article of the constitution;
by which the constitutionality of the 5th section of the
law in question is tested, is concisely and emphatically
‘expressed “The right of trial by jury shall be inviolate.”
To what right could the framers of our constitution have
referred? To a right then existing, and which every
citizen was entitled to; a right known and recognized by
the laws then in force—or an indefinite right, which
might hereafter be established, and be varied or fritted
away, as succeeding legislatures and courts may think

- proper? Common sense gives the answer ; they must have

meant none other than a right then known and estab-
lished, otherwise this constitutional provision is destitute
of force; for had it been designed, not to bind the legisla-
ture, but only to give them power of allowing that right
in such cases as they should think proper, it would have
been idle and superfluous, because the legislature would
have possessed the power without it. If there was a right
then existing to which the 8th section of the article refers,
let us enquire what that right was, at the time of the
framing the constitution. It is conceded on all hands,
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that the right of trial by jury, to which every citizen was
entitled at that period, extended to all civil and eriminal
cases, except such as were expressly committed to the
jurisdiction of justices of the peace, and that their juris-
diction embraced only some small criminal offences, and
cases of contract without seal where the demand did not
exceed twenty dollars.

The right of trial by jury, then, in all civil cases of
whatever nature, except simple contracts, and all such,
where the cause of controversy was of more than twenty
dollars value, and in all criminal cases except the few
committed to the cognizance of a single magistrate, was
the right to which the constitution refers, and the right
which it meant to preserve inviolate. Has the act in ques-
tion gone so far as to violate that right? In the 5th
section of the act, the jurisdiction of justices of the peace
is extended under the limitations and restrictions therein
after provided, to any sum not exceeding fifty dollars. If
these restrictions and limitations-do not save the uncon-
stitutionality of this section; I shall be of opinion that the
clause which extends the magistrates jurisdiction is not
law. There is but one provision that is relied on as affect-
ing the constitutionality of that eclause—it i,s' contended
that the right of appeal, by that provision allowed, from
the magistrate’s judgment to the court of common pleas,

~ where a jury is empannelled (sic), purges the violation of

the original right, by giving the party afterwards, a right
to another trial, where he may have the benefit of a jury,
if he pleases, and he may eventually have his cause de-
cided by his peers—this reason is far from satisfactory.
I have no doubt but the legislature may prescribe any
reasonable preliminary steps, to be taken by the parties,
before their cause shall come to trial. It is necessary in
many instances that this should be done, to secure to the
parties a remuneration for the trouble and expence which
may be occasioned by the unjust or vexatious prosecu-
tion of their causes, whether in the institution, defence or
appeal of them? This however, might be carried to a
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length which would amount to a denial of justice. Should
bail, for instance, be required by law to such an amount,
as no common person could procure: in whatever stage
of a suit such bail should be demanded, it would effec-
tually preclude the party from his benefit of trial by jury,
by throwing such embarrassments in the way of enjoying
it, as he could not surmount: it is not to be presumed
that the legislature would knowingly and willingly do
this; but T mention it, to shew (sic) that the right of trial
by jury may be violated, by other means than by ex-
pressly prohibiting it: However vexatious it may be to
compel a party to submit to the delays and expences (sic)
of a trial before a magistrate, and to give bond for appeal
before he can enjoy the right of trial by jury, I rely more
on the emphatic word ¢riel than upon any embarrass-
ments thrown in the way of his right by the statute; I
rely upon it as shewing (sic) conclusively that the right
of appeal, does not in any manner help out the jurisdic-
tion of the magistrate; whatever restrictions may be
imposed on the parties to a suit before they come on to
trial of the merits of their cause, no law, no rule of court
can deprive them of the right of having the merits tried
by a jury, in cases where that right is secured by the con-
stitution—one of those cases I believe to be, where the
demand or matter in dispute exceeds twenty dollars:—
were the language of the constitution “the right of final
decision by jury shall be inviolate,” the case would be
different: these are not the words; it is the right of trial,
that is to be inviolate. What is a trial? It is an investiga-
tion of the cause of complaint; the defence and judgment
of the court upon the hearing of the whole matter—Is not
this done by the magistrate when he takes cognizance of
a cause, hears the parties, examines the evidence, and
pronounces judgment? Does the appeal alter the nature
of the trial, and make that no trial, which would have
been a trial had no appeal taken place? It is not the right
of appeal, but the right of trial, which the constitution
guarantees, and in my opinion, it is as much a violation
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of that right, to compel the citizen to proceed to trial
before a magistrate, without the intervention of a jury,
in cases where the demand exceeds twenty dollars, as it
would be to prohibit him that right in the court of com-
mon pleas in similar cases. The reasons for my opinion,
that the framers of the constitution meant to limit the
bounds of those cases which might be tried without a
jury, and not merely to leave it to the future legislatures
to do it, have been given; if those reasons are not con-
clusive, then that part of the constitution, which was
intended to secure to the people the right of trial by
jury, is no security at all; for if the legislature may
abridge the right within narrower limits than they found
it after the constitution was framed; if they can take
it away in cases under fifty dollars, they can take it away
in cases of five thousand dollars—if they can take it
away in cases of trespass—they can take it away when
the title of land is in question; and I do not conceive it
to be any answer to this reasoning, to say, that the
legislature, being the immediate representatives of the
people, will never so far forget their duty, as to destroy
this important right. The constitution intended to secure
it inviolate—and it is wholly immaterial as respects the
right, whether it is violated in a lesser or greater degree.
It cannot be presumed, that the convention meant to
leave to the discretion of the legislature, or to the courts,
the limitation or restriction of a right, which the people
possessed, and which is justly appreciated as the great -
palladium of their liberties, inasmuch as whenever their
rights and privileges are called in question, they have
through the medium of a jury trial, the determination
of that question themselves.

If we resort to arguments of expediency, either to
explain a doubtful clause of the constitution, or to find
the true construction of our laws, we shall see that it is
of infinitely more importance, to preserve the trial by
jury, the great bulwark of our liberties, than to guard
against the consequences of a judgment which by setting
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aside some of the decisions of magistrates, may tend to
open disputes, that have been supposed to be settled.
This, though an evil to be avoided, where it can be done
legally, does not strike at the foundation of any of our
rights; it may be an inconvenience to a few individuals,
and there the mischief ends; but it should be kept in
mind, that in proportion as you encroach on the trial by
jury, in the same proportion you take away the rights of
the people. You take the right from the many, and be-
stow it on the few, and whether you build up the power
of justices of the peace, or of higher courts upon the ruins
of the jury, it is equally a departure from the principles
of a republican government, and a step towards a more
aristocratic form. '

An objection has been stated which is supposed to run
parallel with the argument in favor of the extent of trial
by jury, as claimed by the counsel of the plaintiff in error.
It is said, that if the right of trial by jury is extended to
all cases, where it might have been claimed at the period
of our going into a state government, the chancery juris-
diction of our courts is destroyed, because, sitting in
chancery, they proceed to hear & determine cases without
a jury, that could not have been tried antecedent to that
period, without the intervention of a jury. The three first
sections of the third article of the constitution, expressly
give the courts jurisdiction in equity, as well as law.
This jurisdiction, from its nature, precludes the interven-
tion of a jury in strict cases of chancery: hut when cer-
tain facts come in issue, even in chancery cases, these
facts are ascertained by the verdict of a jury, in a court
of law upon an issue directed out of chancery. It is a
sufficient answer, however, to the objection, to say, that
the same instrument which guarantees the right of trial
by jury, also vests in the court the power of trying such
causes as came before them, sitting as a court of chan-
cery, according to the known rules and established pro-
ceedings of such courts.—I have considered this case as
depending upon the construction of our own constitution
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and laws, without quoting the authority of other deci-
sions, though well aware, that in the first point I am sup-

ported by the judgment of the supreme court of the U. S.

and of every court of the individual states, which has had
the question before them, all of whom have decided that
the courts of law possess the power of enquiring into the
constitutionality of legislative acts. Notwithstanding the
high respect that is due to such authorities, I should not
have hesitated to give a different opinion had I been con-
vinced the decisions were erroneous.

As to the second point considered, I know of no authori-
ties to direct the judgment of the court.—If the question
was doubtful, I should consider it my duty to lean towards
the side which appeared to favor the rights of the people,
by securing them the most important privileges; and 1
know of none more important, than the right of trial by
jury. If, by deciding the first question in favor of the
jurisdiction of the court—they are establishing the power
of the judiciary; by deciding the second against the con-
stitutionality of that part of the act which extends the
jurisdiction of justices of the peace, they are abridging
the power and authority of the judiciary, and restoring
it to the people. '

I am of opinion, that the judgment of the court of com-
mon pleas, is erroneous, and ought to be reversed. '

Top, J. (Concurring). In the consideration of this
subject, two principles present themselves for judielal
determination. . ' T

1st. Has this court, sitting as a supreme judicial court
for the state, the constitutional right of declaring on the
constitutionality of a legislative act?

2d. Is the act, or any part thereof, entitled “An act,
defining the duties of justices of the peace and constables,
in eriminal and civil cases,” in contravention to the con-
stitution of this state?

Existing as there does, to some considerable extent, a
diversity of opinion as to the powers of the court to test
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legislative provisions by the constitution, it will become
necessary, at least it will be received as an apology, that
the consideration of the court be directed to that subject.

Among the various duties which are imposed on any
court, that of guarding and protecting the constitution,
is of importance paramount to all others. It is deemed
an instrument so deeply connected with the rights of a
free people, that all those who are permitted to partici-
pate in the honors, powers, duties and emoluments of
any office whether of primary or subordinate conse-
quence, are required, under the solemnities of an oath,
to support it. If it is thought prudent to test the attach-
ment of ministerial officers to the constitution, by the
‘taking of an oath to support it, the inference will not
be deemed unreasonable, nor forced, that the highly
responsible judicial character is cloathed (sic) with
power of preventing encroachments on it.

The judges of this court have individually taken the
same oath, and the further oath to administer justice
agreeably to the laws of the land. In this oath we dis-
cover an epitome of the powers and duties of the court.
When the law imposes a duty, it necessarily affords the
power of fulfilling that duty. If justice is to be admin-
istered in conformity to law, it must be in compliance
with the provisions in the constitution—since the con-
stitution is the supreme law. _

There is no section or paragraph in the constitution
which vests exclusively either in the legislative or judicial
branches of government, the power of protecting it from
infraction or violation. .

We have but two classes of citizens whose official duties,
very immediately have relation to the constitution—the
one is, those who compose our legislative assembly—the
other are judicial courts.

The characteristic duty of the first, is to enact laws—
of the second is to give an exposition of those laws. If
the efficacy cannot be given to legislative acts, without
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protruding on the limits of that supreme law, they are
to be declared a dead letter. It is unquestionably the duty
of the legislature, to act within the constitution; and the
regard which is usually manifested for its inviolability,
is evident and merits our confidence. But the haste with
which laws are passed, precludes the possibility of that
deliberate attention to constitutional objections, which
the nicety and importance of the subject makes requisite.
A bill is often drawn and often urged to a final passage,
without comparing its provisions with the constitution.

From a candid and attentive perusal of the constitution,
it will evidently appear, that the intention of its framers,
was to vest the power in question, in the judicial courts.

In art. 3 sec. 1 of the constitution, it is provided that
“the judicial power of the state, both in matters of law
and equity, shall be vested in the supreme court, &c.”
This article must mean something—it would be idle to
call it a dead letter. It is couched in terms positive and
mandatory. Its obligation cannot be evaded. It expressly
cloaths (sic) the judiciary with the power of deciding on
all “matters of law and equity.,” And it must be con-
tended, that the constitution is now a law, or the courts
are bound to test all matters of law by it. '

In the first sec. 8th art. of the constitution, the great
objects to be secured and perpetuated, are in strong terms
pointed out. “That all men have certain natural inher-
ent and unalienable rights, among which are the enjoying -
and defending life and liberty, acquiring, possessing and
protecting property, and pursuing and obtaining happi-
ness and safety.” Let this section be analized. Does it,
in itself guarantee the enjoyment of those unalienable
rights, or does it simply point to them as rights to be
secured by legislative provision? The answer is too obvi-
ous to be mistaken. The people in this, their fundamental
law, have entered into a solemn covenant with every indi-
vidual citizen, that those inherent rights shall be pro-
tected, even against the encroachments of legislative
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authority. If a law was to be passed, inflicting death on
a person convicted of larceny—or that a particular class
of citizens should have the exclusive privilege of acquir-

ing and possessing property, and that all others should be .

proseribed and doomed to exile; could not the devoted
vietims of such legislative tyranny, claim, with a con-
fidence inspired by the constitution, the interfering power
of the judicial courts? Could they not entrench them-
selves within the ramparts raised by the constitution,
and then in safety bid defiance to such attempts?

If an attempt by law, should be made to introduce
slavery—to contract or interfere with the rights of con-
science—to compel an attendance on public worship, or
to maintain any ministry—to give preference to any par-
ticular mode of worship—to establish a Religious test as
a necessary qualification to office—to discourage the prac-
tice of religion and morality, and diffusion of knowledge
—the establishment of schools and other means of instruc-
tion—to close the doors of the printing presses—to pro-
hibit the indisputable right of speaking, writing or print-
ing on any subject, or to remove the liability for an abuse
of those rights—to take away the right of trial by jury in
criminal cases—to suspend by a general and unlimited
law, the writ of habeas corpus—to imprison for life, the
person of a debtor, whose only portion was absolute
penury and want—to give laws a retrospective operation
—to impair the validity of contracts—to work corruption
of blood—or forfeiture of estate—to prohibit assemblages
of the people, peaceably made, to consult their common
welfare: In all of these cases, I humbly conceive, that
courts have not only the power, but it is their indispensi-
ble duty, on application according to the due and ordinary
course of law, to cause “right and justice to be admin-
istered without denial or delay.”

In the exercise of this power we are protected by the
7th sec. of the 8th article of the constitution. “That all
courts shall be open and every person for an injury done
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him, in his lands, goods, person or reputation, shall have
remedy by the due course of law, and right and justice
administered without denial or delay.”

It has been said and will probably be again said, that
the legislature has the sole right of determining on all
constitutional questions—and that a mere passing of a
law decides its (constitutionality—Editor).

This extraordinary position shall share some attention.
I have endeavored to shew (sic) that legislative acts are
subordinate to, and must be tested by, constitutional pro-
visions. This is advanced as a general principle in all
governments, in which there are written constitutions.
If a written constitution is the supreme law, which is a
warranted conclusion, all other laws which are directly or
constructively in opposition to it, can have no binding
eflicacy—they are as though they were not. If legislative
acts are to all intents obligatory on the court—the con-
stitution is a subordinate instrument—liable to be an-
nulled, altered and amended by legislative supremacy.
Their acts would not only be equal, but superior to that
charter, which has the sanction of “We the people do
ordain and establish.”

From my view of this branch of the subject I hold
myself as strongly bound to test all legislative acts by
the constitution, as I do to administer justice without

. partiality.

We come now to the consideration of the second ques-
tion:—Is that part of the act entitled “An act, defining

_ the duties of justices of the peace and constables, in crim-

inal & civil cases,” which gives jurisdiction to justices
of the peace in civil cases, to the amount of fifty dollars,
excepting in cases of voluntary confession, contrary to

the spirit and evident meaning of the constitution of

this state?

I shall in the first place, take into consideration that
part of our constitution, which expressly provides, “that
the right of trial by jury shall be inviolate.”
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It is to be remarked, that this right is guaranteed by
that power which confessedly is the supreme power, the
people. It is not a privilege secured by a legislature,
which may be withdrawn when legislative pleasure shall
will it. It is elevated above legislative reach, and in its
nature so superior and supreme, as not to be touched, so
as in the smallest degree to (not be—KEd.) impaired. By
direct attacks it is not to be destroyed; neither by con-
struction is it to be fritted away. If violated by the
enacting power, either intentionally or unintentionally,
the judicial power should interpose and save it: If
wantonly infringed by the courts, the all-chastising pow-
er of impeaching, will remove from it the danger of
overthrow.

Did the framers of the constitution have allusion to a
right which then existed, and which then was enjoyed;
or to a right undefined and uncertain, which then had
no real and efficient existence: which might or might not,
by a posterior legislature, be created and defined, or until
that was done, must stand as a monument of the classic
correctness and consummate wisdom of its authors?

The language itself is forcibly impressive, and incon-
trovertibly imports the idea of an existing right; and
the framers must have had in view an amendment to the
constitution of the United States as well as a law in oper-
ation at the time our state constitution was adopted. It
is a simple proposition, and carries a conviction to the
mind which no evasion can obviate. Even the possibility
of a doubt, it would seem is precluded. *“The right” “ex
i termini,” has for its object something which actually
is, whether precisely known or not. To use such language
in relation to a right which has no existence, but which
possibly may be generated by future legislatures, would
be the height of absurdity.

Suppose the language had been “the right of trial by
jury is taken away.” It would not be necessary for the
legiglature to define that right before the deprivation
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would attach. It must appear evident that the right
existed at the adoption of the constitution; and the full
enjoyment of that right claims the unqualified protection
of the constitution. Having such a sanction and guaran-
tee, it must be a complete and perfect right; and so long
as the constitution remains unaltered, it will admit of no

addition, diminution, modification or qualification what-
ever.

It remains for us to ascertain what the right of trial
by jury was, when the constitution took effect. The fram-
ers of that instrument, from the use of such unequivocal
language, must have had in view some principle usage or
law which related to the trial by jury. It most con-
clusively results, that the constitution of the United
States, or the then existing laws of this country, or both,
were considered when providing for the safety of that
right, Let us resort to which we will, either is of such
authority as to give a satisfactory definition of the right.

Among the amendments to the constitution of the
United States, we find the trial by jury secured in all
cases where the sum in demand exceeds, 20 dollars. It
is a matter of little consequence, in my view of the
subject whether that clause of the constitution of the
United States is obligatory on the respective state courts
or not. It is a high species of evidence, that the interven-
tion of a jury in all cases where the amount in contro-
versy exceeds twenty dollars, is, in its effect, salutary -
and safe—and that it is in consonance with spirit of a
wise and just republic. And it would not be a far-fetched
inference to say that the conventioners viewed the amend-
ment in the constitution of the United States, as binding
on them as framers of a constitution, so far at least, that
the right therein defined should by the people be solemnly
declared inviolate. Since this court must declare the extent
of the right, it cannot be deemed arrogance of power or
mal-feasance in office, to consider that part of the con-
stitution of the United States, as meriting consideration.

89



UNREPORTED DECISIONS

Should this be deemed inconclusive, we will call to our
assistance the law of the territory, giving jurisdiction to
justices of the peace, which was continued in force by the
constitution of Ohio.

The act alluded to, restricted the jurisdiction of justices
in all civil cases to twenty dollars. It therefore followed
of course, that in all cases where the demand exceeded
that sum, the trial by jury was secured. For a number
of years it had been enjoyed; and that enjoyment
remained uninterrupted, till the act under the constitution
of this state, which extended justices jurisdiction to
thirty-five dollars was passed.

When an individual or a body of men, express them-
selves by words, they are to be understood generally in
their usual acceptation. Were a legislature or the people
to speak of the right of free suffrage, without using any
qualifying expressions, they must have reference to a
right as then enjoyed and understood. If this were not
the rule as applied to written constitutions, their provi-
sions would lose the quality of an unerring rule, and yield
to the authority of legislati_ve omnipotence,

Since the right of trial by jury, in almost all cases,
where the sum in demand exceeded twenty dollars, was
secured to suitors, at the time the constitution was
adopted, and that too by a long established law, which
law must have been considered by the convention, for it
made express provision for its continuing in force—it is
not & monstrous inference, that the constitution intended
to guarantee that right, as it was then enjoyed.

It is said, however, that the act in question does not
take away the right of trial by jury, nor any way impair
it, as it allows appeals in all cases from the adjudication
of justices of the peace, to the common pleas.

This position requires consideration, since it involves
in it the safety and efficlency of the constitution itself.

From what has been urged already, it will appear that
the constitution is a rule, prescribed by the execlusive
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sovereign power in the state—the people. It imposes
obligation on all, and extends protection to all. On the
inviolability of it depends the existence of our govern-
ment. Every attack on it is one step towards a revolu-
tion. There is but one way in which it can be assailed
rightfully, and that is by the very power which or-
dained it.

If the right in question is a constitutional right, it is
a perfect one—and is protected by the constitution. No
legislative aid is necessary; and every legislative act on
the subject is useless—therefore nugatory.

Whenever a cause is to be tried, where the demand
exceeds twenty dollars—it, in the first place, is to be tried
by a jury. If either party to a suit claims a jury trial,
he is entitled to it before that court in which the cause
is to be first heard on the merits.

The act in question, by securing to either party the
right of appeal, does not expunge from it all constitu-
tional objection. The artifice resorted to, for removing
constitutional objections, is a secret attack—slow in its
progress, but sure. The more secret—the more danger-
ous—the more direct and open—the more easy and tri-
umphantly to be combatted.

A constitutional right is a right not to be shackled or
limited by legislative interference.

As the right was understood, at the framlng of the .
constitution, in cases where the demand exceeded twenty
dollars—the suit must be instituted before the court of
common pleas where the trial by jury was in full exer-
cise. Such was the right of trial by jury then. What is
that right under the existing act, defining the dutles of
justices of the peace, &c.

If it is at all restricted, it is not kept inviolate. Under
the last mentioned act, justices of the peace decide to the
amount of fifty dollars, without the intervention of a
jury, from whose decision an appeal will lie. The evils
and inconveniences which result to the party who wishes
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a jury trial, and for the attainment of his wishes must
appeal, are many and great.

1st. A decision on the merits, even by a single justice,
will have its influence at a subsequent trial, whether right
or wrong.

2d. The condition of the bond to prosecute the appeal
with effect, subjects the sureties absolutely to the pay-
ment of the condemnation money.

In case a suit is commenced in the common pleas, the
bail to the action may surrender the principal and thereby
exonerate themselves. The consequence of which differ-
ence is, that many suitors may procur bail to the action,
who cannot, on account of poverty, obtain sureties to
prosecute his appeal.

This is evidently restraining and shackling the right
of trial by jury—and if admitted to this extent, it may
be carried to any extent, until that boasted right shall be
wholly abrogated.

There is another point of light, in which this subject
may be viewed, and to me, it is in itself conclusive.

“The judicial power of this state, both as to matters of

law and equity, shall be vested in a supreme court, &e.”

It requires no great depth of political science to discern
that there is a wide distinction between legislative power
and judicial power. They are co-ordinate branches of
our government, which are distinet and separate in their
natures—independent and unblended in their operations.

A great and paramount object of the constitution is to
prescribe to the legislative and judiciary powers, the
precise sphere in which each is to act, that there may be
no clashing interference or occurrency of authority.

“To declare what the law was and is, is a judicial power
—but what it shall be, is legislative.” Cranch, 2 vol.
p. 277. Ogden vs. Blackledge.—

This principle in our constitution is founded in the
wisest polley, a8 it raises an insuperable barrier against
encroachments of one branch on the rights and powers
of another. :
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The constitution has expressly declared “That no judge
of any court of law or equity, secretary of state, attorney
general, lister, clerk of any courts of record, sheriff or
collector, member of either house of congress, or persons
holding any office under the authority of the United
States, or any lucrative office under the authority of this
state (provided that no appointments in the militia, or
justices of the peace, shall not be considered lucrative
offices) shall be eligible as a candidate for, or have a
seat in the general assembly.”—See Ohio constitution,
art. 1. sec. 26.

Why not permit judges of courts of law and equity,
to have a seat in the general assembly? The reason is
equally found as obvious, that those whose duty is to
expound laws shall in no wise have a direct agency in
the passing of laws. A consolidation of such power would
lead inevitably to oppression. The grand bulwark of
political security would be razed to the ground.

Let us compare this section of our constitution with
the legislative act in question.

The language of the constitution is, that “no judge of
any court of law or equity, shall have a seat in the legis-
lature.,” The rational construction to be given that sec-
tion, taking it together, is, that justices of the peace, are
not judges of a court of law or equity, in the legal mean-
ing of the expression, but simply are “triers of small
causes,” whose powers as such, are constitutionally incap-'
able of extent. :

Whether the respective branches of the general assem-
bly, in deciding on the qualifications of returned mem-
bers, have given a correct construction to this section
of the constitution, by admitting justices of the peace to
have seats in the legislature as members, is a question
which they have a constitutional right to decide.

Con.ceding the point, that justices of the peace may hold
seats in the general assembly, it follows, that the extent
of their jurisdietion is impliedly limited by the constitu-
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tion. If the jurisdiction of justices of the peace, may be
extended from time to time, they must cease to act simply
as “triers of small cases,” but assume the highly import-
ant and responsible character of judges of the courts of
law and equity. The moment that in fact they become
such, they cannot have seats in the general assembly.
If in view of the constitution they are judges of courts
of law and equity, they can have no voice in the exercise
of legislative discretion. ,

If justices of the peace may hold seats in the general
assembly, and when thus cloathed (sic) with legislative
authority, may be instrumental in enlarging to an in-
definite extent, their judicial powers—there is no con-
stitutional impediment to a judge of the supreme court
or common pleas, from acting in the double capacity of
law-giver and law-expositor.

To make our constitution speak such language—would
be a libel on the character of our rights, and a reproach
to its framers. ,

Whether a justice of the peace, is a judge of a court of
law or equity, or a judge of law and equity is not on this
occasion, necessary to be adjudicated—but certain it is,
that to declare the act in question law, certain constitu-
tional rights would be infringed. _

The judgment of the common pleas court in this case
was erroneous, and it is my opinion that it be reversed.

HisTORICAL COMMENT

In 1805, the Legislature of Ohio passed an act defining
the duties of the justices of the peace and the constables
in eriminal and civil cases.! Among its requirements the

1 A¢t of February 12, 1805, 4 O, L. 14. _Section b provides
tthat the powers of the justlees of the peace in this state ghall,
in civil cases, be coextensive with the township. in. whiqh they may
respectively be elected and reside, and their jurisdiction in suc]lu’
cases shall extend . . . to any sum not exceeding fAfty dollara,
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Act provided that the justices should have jurisdiction in
civil cases to the amount of fifty dollars without trial
by jury.

In 1806,> Judge Calvin Pease, the president of the com-
mon pleas court for the third circuit, and his associates,
in several cases declared that this provision of the Act
was unconstitutional since article 8, section 8, of the Ohio
Constitution ordained that “the right of trial by jury
shall be inviolate.”s

The ruling by Pease led to an investigation of his con-
duct by a committee of the Legislature of 1806-1807.
This committee, in its report, disagreed with the holding
by Pease that the law was unconstitutional,* and the
report concluded that the decision therefore was errone-
ous. The committee’s report added that although the
committee considered the law constitutional, its members
were of the opinion “that the courts have the right to
judge the constitutionality of our statutes.”

A motion was made in the Committee of the Whole to
amend the report to read: “That in the opinion of your
committee the law is constitutional and the decision was
erroneous,’”’s thus deleting the concluding remarks of the
special committee. When this motion was lost by the slim

- margin of two votes, the following amendment to the

report was presented by those legislators who were in
Sympathy with the judicial decision: “That in the opin-
ion of your committee the courts have the right to judge -

The sum had previously read “thirty-five dollars” (Act of
February 18, 1804, 2 O, L. 235, 246).

2 Granger, The Judiciary of Ohio in 5 Randall and Ryan,
History of Ohio, 109, 117. Granger gives the date as 1807. It
would seem that that date is incorrect since the Legislature of

1806-07 investigated Pease’s holding. See the Ohio House Journal,
5th Gen. Ass’y, 78.

8 The opinions, if written, have never been located.

4 Ohio House Journal, 5th Gen, Ass’y, 78 ff.

5 For an excellent account of these proceedings see Utter,
Judicial Review in Early Ohio, 14 Miss. Valley Hist. Rev. 3, 8 ff,
(1927).
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the constitutionality of our statutes.” This amendment
failed by only one vote. Since the views held by the two
groups were irreconcilable, the matter was referred to a
special committee.

This select committee reported: “It is the opinion of
your committee that they (the legislators—Ed.) have no
right to interfere with the court in giving an opinion as
to the constitutionality of a law, unless it appears they
have acted through corrupt motives; and further report
that there was no evidence before them of the president
of the third circuit and his associates having acted
through improper motives.” On this recommendation the
vote was a tie. The House then suspended further consid-
eration of the controversy.

The issue as to whether the courts had the power to
determine the constitutionality of legislation came to the
forefront again the following year. The same act which
prompted the Pease decision was construed by the
Supreme Court of Ohio in August, 1807. In that case,
Rutherford v. M’Faddon, which is reported in full above,
one Daniel M’Faddon sued Benjamin Rutherford for
thirty-two dollars. The original suit was brought before
Justice Hough of Steubenville with M’Faddon obtaining
a judgment against Rutherford. On a writ of certiorari
Rutherford carried the case to the common pleas court of
Jefferson County. The lower court’s decision was upheld
and on a writ of error Rutherford appealed to the Ohio
Supreme Court at its session in Steubenville.®

The Rutherford case was argued in the Supreme Court
before Chief Justice Samuel Huntington and Judge
George Tod. For some unrevealed reason, Judge William

. Sprigg, the third judge of the court, did not sit. Judges
Huntington and Tod, in separate opinions, held that the
.act was unconstitutional and reversed the judgment of
the lower court.

6 Id. at 9.
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The Rutherford opinions were first published in the
Scioto Gazette and reprinted in the Liberty Hall and
Cincinnatt Mercury of November 8 and 10, 1807, and
have never been reported in full in any legal publication.

Aithough the opinions were rendered four years after
Marbury v. Madison,” they make no specific reference to
the federal decision ; yet, as has been observed elsewhere,s
it is evident that the judges were aware of it as well as
similar court decisions of other states. Apparently, the
judges wanted to avoid the impression that they were
blindly following precedent. In fact, Judge Huntington
emphasized that he had reached his decision independ-
ently of the earlier opinions. However, the well-written
opinions of Huntington and Tod include the substance
of the reasoning adopted by Marshall and others in formu-
lating the doctrine of judicial review.o '

There are conflicting views regarding the public’s reac-
tion to the opinions, Salmon P. Chase in his historical
introduction to the Statutes of Ohio stated that “these

76 U. 8. (1 Cr.) 137, 2 L. Ed. 60 (1803).

8 Laylin, Historical Introduction in 1 Ohio Juris. XXV, liii.
Judge Huntington specifically states in his opinion: “I have con-
sidered this case as depending upon the construction of our own -
constitution and laws, without quoting the authority of other
decisions, though well aware, that in the first place I am sup-
ported by the judgment of the supreme court of the U. S. and
of every court of the individual states, which has had the question -
before them, all of whom have decided that the courts of law
possess the power of inquiring into the constitutionality of legisla-
tive acts. Notwithstanding the high respect that is due to such .
authorities, I should not have hesitated to give a different opinion
had I been convinced the decisions were erroneous.”

9 Hixson in The Judicial Veto in Ohio (Master of Arts Thesis
at Ohio State University, 1922) 2, in his discussion of this case
follows the general view that the act was attacked by the court as
being in violation of the seventh amendment of the Federal Con-
stitution. Mr. Laylin, op, cit. note 7, rightly holds this view to be
misconceived and erroneous since the reasoning in the opiniens is
based upon article 8, section 8 of the Ohio Constitution of 1802
and the reference to amendment 7 is only for the purpose of inter-
preting the state provision.
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judicial opinions gave occasion to much clamor.”'® Clar-
ence D. Laylin has taken issue with Chase, contending
that “the decision seems to have created no noticeable pop-
ular emotion at the time.”'' The separate observations of
Utter and Watson, on the other hand, supported Chase’s
views.!? Notwithstanding this divergence of opinion, all
have agreed that the decision had a disquieting effect on
the Ohio Legislature. In fact, a majority of its members
challenged the authority of the judiciary “to arraign the
constitutionality of laws sanctioned by the legislature.”
Their opposition to judicial review was epitomized by
oratorical reference to the analogy, “Hath not the potter
power over the clay?’’13

In his message to the Legislature on December 28,
1807, Acting Governor Kirker requested that the assem-
bly review the “obstructive’” features of the Huntington
and Tod decision since the ruling had made it difficult
for persons to collect sums between twenty and fifty dol-
lars. He expressed the hope that they would solve this
problem by legislative action.

Thomas Worthington, one of the leaders of the “Chilli-
cothe Junto” which succeeded in bringing Jeffersonian-
ism to Ohio and a vanguard in the fight for the admission

10 Chase, 4 Preliminary Sketch of the History of Ohio in 1
Statutes of Ohio 39,

11 T,aylin, op. ¢it. note 7.

12 Utter, op. c¢it. note 5, at 11, Utter, The Frontier State (2
The History of the State of Ohio, 1942}, 486.

Watson, The Early Judiciary of Ohio, 3 Ohio Archaeological
and Historical Publications 152,

13 A very lively account of the reactions of several groups, such
as legislators, governors, judges, lawyers, and farmers, to the
opinions was given by a Chillicothe correspondent in the January
11, 1808, issue of the Liberty Hall and Cincinnati Mercury. The
lawyers apparently supported the judpes 1n this struggle, arguing
that the judiciary was a coordinate, not a subordinate branch of
the government. The farmers were primarily concerned with the
consequences of the judicial ruling rather than with the basie
principle involved. They express concern that the decision would
spell ruin to the justices and constables of the state if the “fifty-
dollar” act were not upheld.
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of the state to the Union, was appointed chairman of a
committee to investigate the decision. With Benjamin
Hough and W. W. Irwin as members of the committee,
it reported ‘““that the judges of this state are not author-
ized by the constitution to set aside any act of the legis-
lature by declaring the law unconstitutional or null and
void.”14

This resolution was debated by the Legislature for
several days. The House’s approval was finally given
on January 4, the vote being eighteen for and twelve
against the report. The resolution did not meet with
similar success in the Senate. The House, however, did
not pursue the matter any further during that session
of the Legislature.

In 1808, Judge Huntington succeeded to the gov-
ernorship of the state after a very active political contest
between himself, Thomas Kirker, and Thomas Worthing-
ﬁon.15 One significant issue in the fight was “judicial
encroachment.” While the three candidates were “Demo-
cratic Republicans” and the Federalists as a party had no
nominal candidate, the Federalists gave their full support
to Huntington.'¢ Although the Federalists attributed
Huntington'’s victory to their aid, the division of the oppo-
sition 'also materially advanced his cause. Ironically,
Worthington's defeat was partially precipitated by his’
opposition to judicial review,'” and the alignment of the
Federalists against him, notwithstanding the more popu--
lar appeal of his political views.

Although Huntington was successful in his candidacy
for governor, the Legislature which was elected with him

14 Ohio House Journal, 6th Gen. Ass’y, 43.

15 The contest was primarily between Huntington and Worth-
ington, the former winning by 1700 vetes.

16 Utter, op. cit. note 5 at 13.

17 Benjamin Tappan in a letter to Worthington, dated Septem-
ber 15, 1808, wrote: ‘“You have rendered yourself extremely ob-
noxious to our Judges by attempting to set bounds to their am-
bition,” as quoted in Utter, op. cit. note 5 at 13.
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did not favor his views regarding judicial review nor did
it adopt a friendly attitude towards the judiciary. Within
a few days after the Legislature convened, a committee
was appointed to inquire into the official conduct of Hunt-
ington, Tod, and Pease, with the authority to prepare
articles of impeachment or report otherwise.!s

Articles of impeachment were reported against Tod
and Pease. Because Huntington had been elected gov-
ernor, the Legislature refrained from instituting pro-
ceedings against him. However, his name was omitted
from the report only after prolonged debate and the
persistent pleadings of his supporters.:?

Three articles were reported against .Pease. The first
charge related to his declaring a clause of the justice of
the peace act unconstitutional and accordingly setting
aside the judgment of a justice. Secondly, it was charged
that Pease in hearing the case of Wadsworth v. Braynard
acted in willful violation of the law which fixed the juris-
diction of the courts of common pleas in civil disputes to
the amounts in excess of the justice courts’ authority.
The justices under their act had jurisdiction in civil suits
to the sum of fifty dollars, and since this case involved
less than that amount, the justice courts had jurisdiction
over it. The third charge read that he had at divers times
held that the courts had power to overrule acts of the
legislature.20

The single charge against Tod related to Rutherford
v. M’Faddon wherein section 5 of the “fifty dollar” act
was adjudged by him to be unconstitutional. The com-
mittee held this decision to be “to the evil example of
all good citizens of the state of Ohio . . . contrary to
its constitution and laws; disgraceful to his own char-
acter as a judge, and degrading to the honor and dignity
of the state of Ohio.”21

18 Ohio House Journal, 7th Gen. Ass’y, 47.
19 Id. at 292.

20 Id. at 78.

21 Id, at 79.
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As requested by the Senate, Judge Tod was the first to
appear for trial before that tribunal. He was repre-
sented by four leading Ohio attorneys: William Creigh-
ton, Jr., Henry Brush, Jacob Burnet and Lewis Cass.2?
Although the proceedings of the trial are meagerly
recorded in the Senate Journal,?? the substance of the
accusation and of Tod’s defense may be summarized from
his formal reply to the articles of impeachment and the
House’s answer to his defense.

Tod’s contentions were similar to the reasoning con-
tained in his Rutherford opinion. He amplified his state-
ment by arguing “that he was not bound to answer for
the correctness of his principles, though he thought them
incontestable, but only for the correctness of his motives
in rendering the opinion.”2¢+ He also pleaded that the
success of the impeachment proceedings against Pease
and himself would, in effect, make the tenure of judges
subject to the will of the Legislature.

The House managers?’ centered their fire on the power
of the courts to declare legislation unconstitutional. Since
this power is not expressly given, they argued that it
must arise by implication if it is to exist at all—a con-
clusion which they refused to accept. The declaration of
what constitutes law was viewed by them to be a legisla-
tive function; while the responsibilities of the judiciary
should be confined to the interpretation of the laws con-
sistent with the intention of the Legislature.28

22 Utter, op. cit. note b at 15.

23 Qhio Senate Journal, Tth Gen, Ass’y, Appendix.

24 Utter, op. cit. note § at 16.

25 Thomas Mason, Joseph Sharpe, James Pritchard, Samuel
Marrett, and Othniel Looker.

26 This is the practice on the Continent. In the Netherlands the
supreme court is without authority to declare an act of the parlia-
ment unconstitutional and confines its work primarily to legislative
interpretation. The first French constitution expressly provided
against judicial review. The Swiss constitution also excluded this
function. In modern England a court cannot declare a law uncon-
stitutional. See 1 Boudin, Government by Judiciary (1932) 34 ff.
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The managers also argued that the practice of judicial
review would create other fundamental problems. They
contended that the holding of an act unconstitutional
would seriously prejudice property rights. Furthermore,
the establishment of judicial supremacy would require
judicial sanction of each legislative measure if the law
is to be given continuity and enforceable effect. This
procedure, they believed, would transform the judiciary
into a legislative body, giving it supreme authority in
legislative matters, a power not contemplated or engend-
ered by the framers of the Constitution.

The argument was also made that since adequate checks
had already been placed on the legislature through peri-
odic elections, the use of the judiciary as a restraint on
legislative action was unnecessary.

While it was urged by both groups that the distinetion
must be drawn between an error of judgment and a
usurpation of power, the managers contended that the
issue before the Senate was whether “the constitution or
laws of this state have been essentially violated . . . in
the exercise of a power not delegated . . .”27 Therefore,
in their opinion, the intention of the judge had no bearing
upon the issue at hand.

The presentation consumed five days, after which a
vote of the Senate was taken. The vote was fifteen, guilty,
and nine, not guilty, thus lacking one vote for the two-
thirds majority required for conviction. '

The acquittal of Tod so incensed the majority of the
legislators that they testily proposed the increase of the
Jurisdiction of the justices from fifty to one hundred dol-
lars in disputed civil cases and to two hundred dollars
in undisputed controversies notwithstanding the Ruther-
ford decision.?8 This opposition had its effect, for when
the law was finally re-enacted at that session, the juris-
diction of the justice courts in eivil matters was extended

27 Utter, op. cit. note 5 at 17.
28 Ohio House Journal, op. cit. note 18 at 184,
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to cover suits involving up to seventy dollars—an amount
still in excess of the earlier figure.29

As has been indicated, the acquittal of Tod did not exon-
erate Pease.’® The Pease trial, which followed the Tod
acquittal, covered the three charges noted above. The
first charge, that he had ruled the act unconstitutional,
and the third specification, that he had on divers occasions
supported the prineiple of judicial review, were perfunct-
orily dismissed. As to the first, he was unanimously
acquitted; as to the third, his demurrer was sustained by
the Senate for reasons of indefiniteness. ,

The second charge, that Pease had heard a case which
properly was a matter for disposition by a justice court,
was denied by him on factual grounds. The vote on
the second charge was fifteen to nine, the same as in the
Tod trial. Thus, Pease also was acquitted.

Although a number of courts of other states had
adopted the doctrine of judicial review, it appears that
Ohio and Rhode Island were the only states in which the
legislatures instituted impeachment proceedings against
state judges for declaring acts of the Legislature to be
unconstitutional.s1

The ill feeling of the Ohio Legislature towards judicial
review was not lessened by these unsuccessful impeach-
ments. To circumvent this doctrine a constitutional inter-
pretation was suggested by “a lawyer” in the Chillicothe
Supporter of December 30, 1809, for unseating the judges
who held views which were so unpopular with the Legis-
lature. The attorney observed in this letter that the state
was approaching its seventh anniversary and that accord-
ing to the Constitution of Ohio some officials, including
the judges of the several state courts, “shall hold their
offices for (during—Ed.) the seven years.”32 He inter-

29 7 0. L. 43, 49.
40 Utter, op. cit. note 5 at 19.
41 Hixson, op. cit. note 9 at 5.
42 Art. 3, See. 8.
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preted the Constitutional provision to mean that these
officers were to serve for an “entire integral term, at the
end of which all offices become vacant, and the power of
appointment returns again to the people.”

Implementing this interpretation, the Legislature
passed the “sweeping resolution” on January 16, 1810,3%
which provided :

“That the constitution of this state having limited and
defined the term of office . . . (of) the judges of the
supreme court, the presidents and associate judges of
the court of common pleas . . . and also the mode of
filling vacancies which may occur in those offices, and
that in filling such vacancies by the legislature, it cannot
be of right construed to extend beyond the end of the
original term for which their predecessors could have
constitutionally served, had no such vacancies taken
place.”

Thus, the Legislature declared that all judicial offices
carrying a seven-year appointment would be vacant on
the state’s seventh anniversary regardless of the interim
appointments made to fill vacancies. In this' manner the
Legislature vacated the offices so judicial appointments of
men whose views would be more in harmony with their
majority could be made.

Since Pease had held office from 1808, his appointment
was scheduled to expire in 1810. Tod, on the other hand,
had become a supreme court judge in 1806; it had been
assumed, therefore, that he would hold office until 18183.
But the Resolution changed this and Thomas Scott, W. W.
Irwin, and Ethan Allen Brown, men who held less ardent
views on judicial review, were elected to the Supreme
Court in 1810.

This practical defeat of the exponents of judicial
review, however, was short-lived and merely had a delay-
ing effect upon the application of the rule of judicial
supremacy in the state courts. In 1815, a more conserva-

358 0. L. 349.
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tive Legislature appointed Pease to the Supreme Court
and Tod became the presiding judge of the common pleas
court for the third circuit. Accordingly, as one com-
mentator reviewed the action, they were *“vindicated.”3*

JOHN CHRISTMAS & CO. v. MOSES DILLON

Supreme Court of Ohio, Columbiana County, 1814.*

Plointiff recovered a default judgment in a suit for o
debt before the Common Pleas Court of Columbiana
County. The defendant again defaulted in appearance
before the Supreme Court and judgment was given to
the plaintiff. The Supreme Court by its mandate com-
mands the Court of Common Pleas to malke such execu-
tion and proceedings as should be issued according to
law.

MANDATE

To the Honorable Benjamin Ruggles Esquire President
and his Associates Judges of our Court of Common Pleas
in the County of Columbiana aforesaid Greeting,
Whereas Joseph Stibbs, John Christmas and William
Hogg trading under the firm of John Christmas and Com-
pany, in our Court before you the said Benjamin Ruggles
and your Associates Judges of our Court of Common
Pleas in the County of Columbiana aforesaid by the Judg-
ment of our same Court recovered of against Moses
Dillon two hundred twenty five dollars and ninety two
cents debt and twenty three dollars and sixteen cents
damages beside costs of suit in that behalf by them ex-

3¢ Utter, The Frontier State (2 The History of the State of
Ohio, 1942) 55.

* The editor acknowledges with appreciation the assistance of
Mr. John W. Coleman, Clerk of the Court of Common Pleas,
Columbiana County, for making this case available from the files
of that court.
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