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FOREWORD 

Under the last will of Edith Carson Wilder, widow of Stephen -H. 
Wilder, late of Cincinnati, there was established in 1941 The Stephen 
H. Wilder Foundation for research in the field of Public Affairs affect- 
ing the Cincinnati metropolitan .area, for university research in Basic 
Science, and for support of Summer Opera in Cincinnati. 

The will appointed a board of directors to supervise the several 
divisions of the Foundation. For the Public Affairs Division the direc- 
tors were empowered to inquire into and investigate subjects of general 
interest to the people of Cincinnati or Hamilton County and to publish 
the result of the studies. The will provided that 

"Said directors shall select and engage, with or without com- 
pensation, one or more expert or professionally competent in- 
vestigators or critics of reputation for integrity, who shall 
seasonably report to said Directors." 

. . 
The will further provided that 

"None of the foregoing references to the matters which may be 
the subjects of investigation and report hereunder shall be in- 
terpreted to include the selection or expression of a choice 
between candidates for election or .appointment to any public 
or party office or position." 

Major studies heretofore sponsored by the Foundation have in- 
cluded "Considerations Relating to Future Wa te r  Supply  for the 
Cincinnati Area" (Fosdick and Hilmer, Consulting Engineers, Cin- 
cinnati) ; " T h e  Government of  Cincinnati 1924-1944'' (Thomas H .  and 
Doris D. Reed, for the Consulta.nt Service of the National Municipal 
League, New York) : and "Report on an Educational Campaign-The 
Cincinnati Plan for the United Nations" (published in the American 
Journal of Sociology, Vol. LV, No. 4, Jan. 1950). 

The background of the present study is set forth on page 6 in 
the Pref,ace, to which the reader's attention is invited for avoidance of 
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PREFACE 

In the general election of November 1952, the voters of the State 
of Ohio will be asked to cast a ballot on the question "shall there be a 

I convention to revise, alter or amend the constitution? '-Their answer 

I should be an informed one, based on adequate information concerning 
the nature, virtues and shortcomings of the present Ohio state constitu- 

1 tion. I t  is the purpose of this monograph to review the provisions of the 

I 
present document; point out obsolete provisions; suggest alternatives to 
present ones, based on the experience of other states; and offer sugges- I tions for needed additions to make our basic law adoquate.to the de- 
mands of a modern age. 

A state constitution is only one of the kinds of state law. There are 
also statutes, made by the state legislature; rules and regulations to 
supplement statutes, made by administrative departments; and com- 
mon law, established by judicial decision. Of these, the constitution is 
the most fundamental, since all the others must conform to it. Further- 
more, it is the only one which must be approved by the people before it 
becomes effective.' I t  is, also, difficult to change, as any fundamental 
law should be. Statutes, on the other hand, may be changed quite easily, 
by action of the legislature and approval by the governor. 

The state constitution creates the state government, divides , 

authority among legislative, executive and judicial departments, and 
defines the rights of the people in relation to the government. Unlike 
the national constitution, it grants no powers. I ts provisions are limita- .i; 

tions upon the authority of the agencies which it creates. Hence, they . * " < 
must be brief and easily understood. They must also deal only with basic - ~~:~~~~~ 
and fundamental matters since they may be changed only with $$?$$ 

;!!j&h,$ 
-dificulty. t&f%2 

+$, 23,) 
In the discussion which follows, frequent reference is made to the ;/,$twa $$ - f 

fact that certain constitutional provisions are legislative in ohb~acter, +; dki@#& 
and, hence, they should be dropped out of the oonstitution. In each . ,@$!{@ 
case, these are matters with which the General Assembly would be ;+,$+$+ . a 

oomdetent to deal if the constitution were silent. Also, they ape matters 
,ri,,;?&$q wllieh ape not so fundamental as to seem to require the protection of the , 9 % )  

process of constitutional amendment, but should rather be entrusted to 
the easier process of statutory change. I n  some cases, these provisions 
have crept into the state constitution because those who proposed them 
had no clear concept of what a constitution ought to be. I n  other cases, 
judicial decisions interpreting constitutional provisions had defined old 
limitations in a way unacceptable to the people, who were, therefore, 
forced to use the process of constitutional amendment to redefine and 
make explicit the meaning which they wished to have applied to the old 
limitation Finally, some of the legislation now found in the Ohio 
constitution is there because the people of the state desired some change 
which the legislature refused to enact and it seemed easier to amend the 



constitution than to try to elect a legislature which would follow public 
opinion. Now that the General Assembly is clearly informed as to the 
public opinion by the popular acceptance of these last-mentioned 
changes, it would seem safe to leave such questions to it, relnovillg 
them from the constitution in order to make them subject to needed 
modifications by an easier process. 

Frequent reexamination of the restrictions which the people have 
placed upon their state government thmugh the state constitution seems 
imperative. The ways in which this can be done are explained in the first 
chapter which follows. General review of the state constitution would 
seem to require the attention of a democratically elected and widely 
representative body. It has been common to entrust such a task to a state 
sonstitutional convention, ever since Massachwetts and New Hamp- 
shire devised such an institution for the preparation of their constitu- 
tions in 1780. 

I n  April 1947, at the annual meeting of the Social Science Section 
of the Ohio College &sociation, consideration was given to the fact that 
a vote on whether to hold an Ohio constitution revision convention 
would automatically come up in 1952. The economists and political 
scientists who compose the membership of that group decided to set up 
a committee to study the question. As specialists in governmental 
problems, they felt that it was their duty to examine the state constitu- 
tion and inform thc voters of their findings. A preliminary report was 
issued in mimeographed form in 1948. I n  1947, also, The Stephen H. 
Wilder Foundation, of Cincinnati, had begun independent considera- 
tion of two phases of possible constitutional clarification and amplifica- 
tion relating to municipal home rule and general tax and revenue struc- 
ture, and was assembling pertinent data. 

Discovery of the mutual interests of the two groups led eventually 
to the arrangement which has produced this monograph; namely, 
the undersigned members of the Social Science Section of the Ohio 
College Association undertook to prepare this clocument of widened 
scope as a Report to the Public Affairs Division of The Stcphcn H. 
Wilder Foundation, without personal compensation to the authors but 
with payment of travel expense, clerical overhead, printing and dis- 
tribution borne by the Foundation up to a stipulated maximum. Both 
groups have had the valuable consultative contributions of Mr. R,alph 
S. Rice, professor of Constitutional La~v at  the College of Law of the 
University of Cincinnati, likewise without personal compensation to 
him. 

We consider i t  desirable at the outset to make i t  clear that we find 
much in Ohio's present constitution that is admirable, and th,at clearly 
should be retained. If the emphasis in the reports which folltow seems 
to be upon defects and ~hortcoming~s, it is not to be taken to indicate 
that we advocate a complete break with the past. Many of us are public 

officers, who have take; a solemn oath to support and defend this con- 
stitution. We stand firmly by our obligation in this regard. We would 
invite attention, however, to the fact that anoath to support a constitu- 
tion does not prevent proposals for orderly change, according to the 
process provided in the document. It is this we support. 

BEN A. ARNESON 
FRANCIS R. AUMANN 
W. E. BINKLEY 
VALDEMAR CARLSON 
WARREN CUNNINGHAM 
DONOVAN F .  ENCH 
P. T. FENN 
LLOYD A. HELI~S 
0 .  GARFIELD JONES 
DAVID KING 
HAROLD T. TOWE 
HARVEY WALKER, Chairman 

REFERENCE 

'The initiative and referendum, discussed in Chapter 111 provides an apparent 
exception. 



THE PROCESS OF CONSTITUTIONAL CHANGE 

BY 
*.., . . 

HARVEY WALKER, Ohio State University, 

Columbus, Ohio 

JIomber of the Ohio Bar 

. - 
Even though constitutions are fundamental laws, they are subject, 

I 

I like all human institutions, to obsolescence, progress and change. As 
1 indicated in the comments which follow, many provisions of the Ohio 
1 constitution have become obsolete during the past one hundred years. 

A modern constitution, framed by a convention in tune with modern 
1 

i times, would eliminate this dead wood and avoid the confusion which 
now results from its retention in the published document. Experience 
indicates that in no other way is it likely that such pruning will be 
accomplished. 

Methods of Constitsctional Change 
Constitutional change occurs in several ways. The most obvious and 

frequently used method is that of formal amendment. Another common 
method is that of judicial interpretation. Still another is that of elab- 

I * 
oration by legislative action. This is of particular signifioance where - , 
constitutional provisions are not self-executing. Finally, there is the 
method of custom and usage, where, without textual change, consCitu- 
tional provisions are allowed to fall into disuse or are given new and 
diEerent administrative interpretations. 

Of all these methods of change, the only one which receives formal 
recognition in the constitutional document is that of formal amendment. 
I n  Ohio, this may be'accomplished in three different ways: 1) by ppe 
p o d  of the General Assembly and approval by the voters; 2) by a 

' 

constitutional convention; and 3) by the use of the initiative.' 

~ o r m a l  Amendment ? 

The accepted method of making routine textual changes in the 
Ohio constitution is the first one mentioned above (Article XVI, Sec- 

I 
tion 1) adopted September 3, 1912. Either branch of the General 
Assembly may propose amendments. This is done by joint resolution, 

I 1 agreed to by three-fifths of the members elected to each House, but not 
submitted to the governor for his approval. Proposed amendments 
must be submitted to the voters for approval or rejection on a non- 
partisan ballot, at a general or special election, as the Assembly may 



prescribe. Such amci~diiients nlnst be l)uhlisliecl olive a week for iiw 
consecutive weeks preceding tlie election ill a t  least one ii.elvsl)al?er in 
each county of tlie state ~ v l ~ e r e  a ilenrspwpcr is pul~lislietl. If a iiiajo~ity 
of tli'ose votiiig oil tlie c[uestion approve of tlie nn~cntli~ieiit, it l~ccolilcs a 
part  of t,l~c constitut.ion. \yliei~ inore than i)iil. amcnt-lliient is ,sill)iiiittc(l 
at  the same election, tlie ballot mnst 11e so arrai~rcrl as to pci.nlit the 
elcctors to vote on each aincnrlinciit scparatclp. 

Uiicler the provisions of this section, there 1ial.c lice11 fift~--two 
amenrln~ents sul.~inittetl to the pcople since 1851. Of these, tn.c\nty-four 
have bcen adopted and t\vent,y-eirht i*ejccted. Tllcsc p1.o\~isioiis f o ~  
amendmeilt seeill cluitc liberal and ofl'er an  adequate opportuility for 
tlie proposal and adoption of llrgently needed cllan~es in our fmlda- 
ment,al law. Only the provisions for pnblication seem esccssive. Per- 
haps a change in pul~licitv metliods to approsimate t,llose described 
below in connection with iilit,iatecl constitntional aiileilclnlents m-ould be 
desirable. 

Constitutional Co?zventions 

A constitutional convention may be called in either of two ways. 
I f  the General Assembly, by a two-t1li1.d~ vote in each branch, thinks it 
necessary a t  any time to call a convention, it may submit the question 
to the voters. If a majority approve, the Assembly proceeds a t  its next 
session to pass a law calling it. (Article XVI, Section 2, adopted 
September 3, 1912.) The sectioil further provides that candidates for 
members of such convention shall be nominated by petition only and 
voted for upon a separate non-partisan ballot. The convention must 
consist of as many members as the House of Representatives, chosen as 
provided by law. They must meet within three months after their 
election to begin their taslr. 

The principal criticisnl of the provisions for constitutional con- 
ventions arises out of tlie fact that  the House of Representatives is used 
as the standard for the size of the convention. There would be a strong 
tendency to use the present unrepresentative and gerrymandered ap- 
portionment now used in choosing members of the House as the basis 
for apportionment of delegates to the convention. This would not be 
necessary. A different basis should be used in 1952-53, provided the 
number of House members was not exceeded. It would be desirable 
for a constituti,onal convention to suggest an  amendment to this section 
which would provide a more equitable and representative basis for 
choosing delegates to subsequent conventions. 

The second method of calling a convention is provided in Section 
3 of Article XVI.  This section, adopted in 1912, provides tha t  a t  the 
general election held in 1932 and each twentieth year thereafter, the 
question "shall there be a c,oilvention to revise, alter or a.mend the con- 
stitution" shall be submitted automatically by the secretarv of state 

l o  i l l ( ;  V I I ~ I \ I . S  !I I !  Olli~). TI t l ~ c  \.ate is fal-oral~lr. tlic C4enc~nl ,Isscii1l,ly 
at  its ilcst. scssio~i m~ist p~ ,o~- i ( l c  I-ty lalr, foi  tlie elcctioil of delcgat,cs arid 
tlic assriiililiiip 01' tlic c.uiivention. I11 1932 tlierc were 853,619 votes for 
ant1 I..OlF.ST,T, nqn.inst. tlic calling of n convci~tioil. This soctioil con- 
cli~tltfis h!. 1)1-ovit1in.q 11i;it i io :iiiimdm~iit of tlie constitntioii l)rol~osed 
1)y sncll i~ coilvcntinii slinll hCroii!e efl'rctil-c until approved hp ;I innjority 
of tlic electo~:s o:Ftlic state who cast liallots on the question. 

I t  is the imil~incncc of n lrote under tllc contlitions out,liilecl ill tile 
co~lstitutioil at  tlic ~ c n c i ~ a l  elcctioil to be llcld in Kovenlher, 1952 that 
F~I-cs rise to tlie ljrescilt stndy. This mono~rapl l  has been l~repared for 
tlie purposc of ailnlyziilg the prcsc~lt coi1stitlition O f .  Ohio so that tlle 
pcople of tlic st,a.t,e will 1)e informed as ~KI its provisions and strong and 
lvcali points hefore they are called upon to cast their ballots. The ac- 
cuinnlation of obsolete provisioiis, ancl the need for nlodernization and 
for chanpe in some pro~.isions in order to make our constitution more 
adequate to tlle demands of the present day, indicate tha t  a coneention 
is needed and could render a distinct service. Piecemeal change by the 
General Assembly has proved inadequate to keep the constitution 
abreast of changing times. Popular initi,ative has been made so difficult 
that only the most urgent changes can be accomplished by that method. 

Initiative for Constitutional Amendments 

The third method of constitutional alteration is by initiative peti- 
tion followed by popular vote. The petition must be signed in forty- 
four of the eighty-eight counties of the state. I n  each of these counties 
the signatures must be of qualified voters equal in number to a t  least 
five per cent of those who cast ballots for governor in  that county a t  the 
last preceding gubernatorial election. The petitions must be signed by 
a total of ten per cent of such voters in the state as a whole. Appmval 
by a majority of those voting o n  the question is sufficient to adopt. The 
text of each amendment and arguments for and against must be mailed 
to each voter. Since the adoption of this method of amendment, i n  1912, 
there have been thirty-two proposals by initiative petition, of which 
nine have been adopted.' 

Summary 

All things considered, Ohio has ample and reasonably equitable 
provisions for forinal constitutional change, except those for the mem- 
bership of the constitutional convention, discnssed above. The accumu- 
lation of obsolete provisions, the need for rearrangement and for the 
consideration of new and modern provisions not now included, are the 
reasons urhv a convention should be called. The other methods described 
a.hove are clearly inadequate to the task which now is required. 

There is much in thc Ohio constitution of today that  is good and 
sllould be retained. TVhat is needed now is a reesamination and ap- 



praisal of its provisions b-j a democratically chosen conve~~tion i l l  tile 
light of what we as a nation have learned about the process of consritn- 
tion mal~iilg during the past one hundrecl years. 

REFERENCES 

'This instrument of popular control is defined and explained in Chapter 111. 

'One of these never became effective because i t  was in conflict with another 
amendment, proposed by the General Assembly, which was adopted a t  the 
same election. 

THE OHIO GENERAL ASSEMBLY 

DAVID KING, University of Bkron ,  

Akron, Ohio 

Two articles of tlle present Ohio constitution &ve a direct bearing 
upon tlle organization and powers of the legislative branch of the state 
government. These ,are Articles I1 and XI. The first of these deals gen- 
erally with the legislative power; the second with apportionment of 
seats in the legislative branch of the government. Logic and con- 
venience would seem to indicate a consolidation of these two articles 
into one, if and when a general revision of the state constitution is 
undertaken. Article I1 also contains the provisions on the initiative and 
referendum which are described in detail in the following chapter. 

Historical Background 

The constitution of 1851, under which the State of Ohio still is 
operating, created a legislative body called a General Assembly, con- 
sisting of a senate and a house of representatives. I n  this body, all 
legislative power was vested.' This assembly succeeded a similar bi- 
cameral body which had been created by the constitution of 1802. This 
original state legislature was in turn the successor of a unicameral 
territorial legislature which existed under the Northwest Ordinance 
from 1798 to 1803. The territorial assembly included the governor, 
Arthur St. Clair; a legislative council of five members appointed by 
Congress from a panel nominated by the legislature; and a group of 
representatives, elected for a two year term, one for each five hundred 
people. This assembly got into a serious wrangle with the governor who 
vetoed many of itsfacts, although under the Ordinance he was a member 
of it. This dispute did not endure for long. Congress, on April 30,1802, 
authorized Ohio to hold a convention and frame a constitution as a state. 
The convention met at  Chillicothe on November 1,1802, and adjourned 
on November 29th after having agreed to a constitution and set the first 
election under it as the second Tuesday of January, 1803. 

This first constitution was not submitted to a vote of the people, but. 
was put into effect by the convention. The officers elected under it met 
at  Chillicothe on the first Tuesday of March and assumed their offices. 
The first state legislature consisted of fifteen senators and thirty repre- 
sentatives. Although provision was made for a governor and for a 
system of courts, the judges were elected by the legislative body and the 
governor, although directly elected, had little authority. The legisla- 
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having one and three-fourtlls ratios was entitled to t ~ o  ~ ' i . ~ ~ ~ c ~ c i ~ r a r i ~ c ? : ;  
and every county having three full ratios was entit.lec1 to three repre- 
sentatives; the largest counties received one representative. far  each frill 
ratio in their population. If a county did not have at. least Ilalf n ratio, 
it was combined with the adjacent county with the smallest population 
to form a district. If ,  subsequently, the population of any co~unty in 
a combined county district became large enough to entitle it. t.o a separ- 
ate representative, i t  was detached and given separate representation. 
If this system were in effect today it w,ould give a much better basis for 
representation in the House than now exists. But by an  amertdment 
to the constitution in 1903, each county, regardless of population, was 
guaranteed a separate representative in the assembly. This had the 
effect of abandoning the requirement of half a ratio in order to haye a 
representative, and allowing the constitutional procisions for districts 
consisting of two counties to fall into disuse. If the 1851 rule had been 
still in effect, the following counties, whose population was less than 
half a ratio would not have had separate representation from 1041- 
1950, but would have been combined with adjacent conilties for election 
of members of the house: Adams, Ashland, Auglaize, Brown, Carroll, 
Cl!ampaign, Clermont, Clinton, Coshocton, Defiance, Delaware, F a p  
ette, Fulton, Gallia, Geauga, Hardin, Harrison, Henry, Highland, 
IIocliing, Holmes, J achon ,  Knox, Logan, Madison. Medina, R'Teigs, 
Mercer, Monroe, Morgan, Morrow, Noble, Ottawa, Paulding, Perry, 
Pickaway, Pike, Preble, Putnam, Shelby, Union, Van Wert, V'inton, 
Warren, Williams and Wyandot-total 46. Reversion to the 1851 rule 
would go far  toward curbing present evils in legislative misrepresenta- 
tion of small rural counties. Such a course might well be considered by 
a constitutional convention. 

I n  a valiant effort to secure a fine degree of justice in the apportion- 
ment of Hoqse meinbers to the larger counties, Section 3 of Article X I  
sets up  an elaborate scheme by which additional members in one or inore 
sessions of the decennial period are allotted 80 counties having frac- 
tional remainders after divisioll of their population by the ratio. In 
effect, if the fraction was one-fifth, one extra member was alloted for 
the fifth or last session of the clecennium. If the fraction was two-fifths, 
extra members were alloted for the third and fourth sessions. If there 
was a fraction as large as three-fifths, the extra representatives mere 
allowed in tllc first, second and third sessions. For a fractio~l of fonr- 
fifths, the estra members mere elected to the first, second, third and 
fourth sessions. The operation of this rule, llniqne xitll the State of 
Ohio, results in a legislature of varying size. During the cleccnnial 
period 1941-1051, the t.ota1 membership of t!ic I-louse 11ar vai,icl:l as fol- 
lolvs: 95th General Assembly, 136; 96th, 136; 97th, 139: 9Sth. 135: 99t11, 
135. F o ~ ~ r t e e n  counties benefittecl from this rule. Nerertlieless, its 
l~rxc!tical vtllue is slnt~ll nncl it militates against contilluity in legislative 
service. Soineone must lose out when representation ilrops fronz four 
to three for one or more sessions. X cortstitutional con~enti.on ~niallt 

well consider tllc cliiilination of this rule ill the interest of legislative 
stal~ility. 

1 For the Yeuatc, the constitution of 1851 established thirty-three 
I se~liltoriai districts which are described in Section 7 of Article XI .  Each 

district, except. Haillilton County, was entitled to ~ne~sena to r .  Hamil- 
toil (?,ounty was allowed three. This made up the total of thirty-five. 
However, tllc same 1.ules as to combining and dividing districts were 
:tl)l)lic~l t o  t,llc. Senate as were prescrilwd for coullties in thc Honsc. Bs  
a result, the districts have been oombined arid divided many times to 
lreep pace, with cspanding and shifting populations. During the de- 
cennial period from 1941 to 1950, there were in reality only twenty 
senat'orial rlistricts. Since these arc substantially unequal in popula- 
tion, in the case of the larger districts, additioilal senators are allotted 
for full ratio3 f 197.560 in 1940), so tllere is an equality in the number of 
persons repi.esentec1 by each senator which is lacking in the House. I t  
should be noted that the same rule as is described above for additional 
representatives for fractions of a ratio is also applied in the'senate. 
This resulted in a Senate of thirty-three in 1943 and 1945, thirty-six in 
1947, and thirty-three again in 1940 and 1951. This rule has no more 
virt,ne for use in the Senate than in the House. It might well be elimi- 
nated. 

Article X I  contains some strange expressions which clearly are due 
to the strong feelings in the convention and indicate the difficulty which 
the delegates encountered in arriving at  a solution of the problem of 
representation. For example, Section 6 provides that "the ratio for a 
senator shall, forever af ter ,  be ascertained (as described above) ." Sec- 
tion 10 proclaims " n o  change shall ever be made in the principles of 
representation as herein established, or in the senatorial districts, ex- 
cept as above provided. '' Obviously, such invocations to immortality are 
doomed to disappointment. Reference already has been made to the ill- 
starred amendment of 1903 which threw the whole scheme out of gear 
by guaranteeing one representative to each county, regardless of popu- 
lation. I t  seems likely that wisdom and justice will require still other 
changes, even though the delegates of 1850-51 should turn  over in their 
graves. A new convention surely should feel free to re-examine the 
premises upon which such a n  important element of our government 
rests. 

The delegates to the 1850-51 convention wisely avoided placing 
their trust in the members of the legislative body to deal forthrightly 
with problems affecting apportionment of their own seats. An ex-oficio 
cominission, consisting of the secretary of state, auditor and governor, 
is required to proclaim a new apportionment every ten years, according 
to the principles laid down in the constitution.' This is good, except 
for the fact that this agency is probably not amenable to mandamus if 
it fails to act. The courts are very reluctant to issue a mandate to the 
governor. I t  may be possible by constitutional change to reconstitute 
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siilcc 1985, wlicn 11ic Stntc of Ncl,l.aslia al~;lllclonecl lici t11-o Ilo~i:;(! Icgis- 
1ahl.e ill favor of clilc, on n:lietllcr 01. ~ i o t  o l l ~ e ~  statcs slioul(1 111;ll;c a 
silliilar change. Dlu-illg tllc 1925 ancl 1937 sessioi,~ of thc Ohio Gcnera! 
Asseml~ly, several j,oirit resollltions proposer1 differclit scl~calcs for set- 
ting up n one-l~.onsc legislatn~e ill Ohio. Tlirre was some ta.lli 11ut no 
action. Neither of the csistillg l~lousc~s could be quite snrc \vhich ollc of 
t.lle~li was to he al~olisllecl, and so the vhallge ~ v a s  opposed .by both of 
tlie~n. Tlien, too, many said t.llat. snch a sclleine 111ight be all right for the 
slna.11 agricultnral popnlatio:~ of Xel,raslia, but it wonlrl never work in 
Ohio. Others said let ns wait anrl see what ]lappens. I t  will be time 
enongh to consider such a pla11 ~ 1 1 e n  it works miracles along the River 
Platte. 

There has been consiclerable esperience with single chamber legis- 
lative bodies in the United States The earliest colonial legislatures in 
ITirginia and llassachusetts hacl but one house. Pennsylvania and 
Georgia entered the Union with state legislatures of but one chamber. 
Vermont was adniittecl to t h ~  Union with a one-house legislature which 
she retained until 1835. Nebraska now has used a single chamber for 
her state legislature for a decade and a half. Congress, under the 
Articles of Confederation, as well as the Continental congresses which 
preceded i t  were unicameral. Few people would argue for two houses in 
the legislative body of a city or county today. Our school boards have 
but one chamber. I n  fact, the 0111~- sisnificant bicameral, or two house, 
legislative bodies in the country are those of the United States and 
forty-?even of the state.;. 

The national government has t,wo houses because of the Connecticut 
compromise adopted in the Constitutional Conventioil of 1787 in order 
to get bot,h the slllall and large states to agree to tlie draft. By this com- 
promise the lower llousc is elected from the states, according to their 
popnlation, while the sena.te is chosen on a basis of state equality-two 
seilnt.ols from each state, re~ardless  of populatioll. The forty-seven 
states have two houses niainly because the na.tiona1 government has two 
houses. True, elevcn of t,he thirteen original states canle into the Union 
with r.onstitntions whicli c;rllcd for two houses. based largely 011 fainiliar 
eolonial p ~ e a d e n t s .  But ailicr 1789. tlie justification for hat?iag ttvo 

I legislative bodies in each state has been, in the main, the fact that Con- 
gress is established accnrding to such a pattern. 

The government of the United States is federal in form. That is, 
it consists of a central government, possessing certain specified powers, 
and a number of state governments each possessing broad powers, each 
entirely independent of the other within its own spherg"of action. The 
national government is forbidden by the constitution t o  abolish or alter 
the states, ancl the states are equally powerless to abolish the national 
government. However, this relationship, with its distribution of powers 
between a central government and a number of local governments, has 
no counterpart within the states. The government of the state may 
create or abolish counties, oities, villages, townships and ischool districts 
a t  will. There is, therefore, no sovereign interest within the states which 
possesses power conferred by the people independent of the states. 
There is no analogy between local government and state government 
which would require the establishment of one house of the state legisla- 
ture in which local governments would be represented equally, a s  the 
states are represented in  the United States Senate. 

I n  the early states, property and taxpaying qualifications for vot- 
ing and holding office were higher for the state senates than in the 
lower houses. The senates were the clubs of the rich landed gentry, 
while the common people found their representation in the house. As 
time went on, and the popular demand for m,ore equal rights increased, 
these early distinctions were removed. Today, in practically all the 
states, the qualifications for membership in the senate are the same as 
for the house, except perhaps that  senators may be required to be a little 
older. With the loss of these old distinctions and the coming of wider 
democracy, the excuse or justification for a second legislative chamber 
passed away. 

Recognizing that the two houses of the state legislature now repre- 
sent the same constituency, those who favor two houses have been 
forced to change their ground in order to defend the status quo in  this 
regard. Beginning with the Federalist Papers~and following a long line 
of judicial decision and partisan argument, the rationalizations of the 
supporters of bicameralism have been built up  to the fitatus of dogma." 
Aside from the argument that the states should follow the national 
government in this matter, which has already been shown to be based 
on a false premise, one may summarize the arguments of the modern 
day bicameralists as follows : 

1) A second house is needed as a check on the folly of the first. 
If there is only one house, i t  will pass ill-conceived and 
carelessly drafted laws which would be defeated if a second 
chamber's concurrence were required. 

2 )  I t  is more clifficult to corrupt two houses than one. If you 
hace 0111.1- one it will be at  the mercy of the lobbyists. 



3) A two house assen1l)ly makes possible representation of onc 
interest of tlie people in one house aiicl a different oile i n  tllc 
other. 

Scientific iiivcstigat~iolls illto tlie legislative procedrrre and ~ ~ t - o ~ l u r t  
in a nnmber of typical states re\.eal tliat the first of thesc aiL~umerits 
siniply is not supported by the facts. Most I~ills u-llich arc lost in the 
legislative process die in the house of their origin. Tliere is a tenclc.ncy 
for each Ilouse to rely on the otlier to give cal-eful scrutinj- to l~ills xvith 
the resnlt that neither discharges its resl~onsil)ilit- adequately. Tllc 
l a ~ g e  i~rnrnbc,r of bills t,hat are uetood 1,y aove1.nor.s each ~ e s s i o ~ l  I~ecause 
of defect?; ill Eo~m and even lack of ordinary regard for the puhlic 
interest shoxvs clearly the inadequacy of the bicameral systein to ac. 
complish the priinary ol~jective which is claimec-1 for it. Thc po\ver n f  
the c,ourts to give judicial review to 1egi.jlative acts, the gubernatorinl 
veto and more aderluate aids to tlie legislative process through lcgisla- 
tivc councils, legivlat,ive refe~ence bnreaus ailcl coinpetellt hill draftillg 
agencies oRer n1ol.e I l o ~ ~ e  than the I~icameral plan for a cle~nocrat,ic and 
efficient 1egislat.ire process. 

The secoild rationalization of the supl~orters of the two house 
systein relates to the 1Iressures brought upon legislators ancl asserts 
that two houses aye less likely to yield to such pressures than one. As 
a matter of fact, corruption in legislative bodies is on the decline. 
UTliere once there was open briber~v, now there is a tendency toward 
devot,ion to the public welfare. I t  seems desirable to start from the 
pre~llise t,ho.t lneil ancl women are generallv honest, as well as occasion- 
ally dishonest, in their motivation. Confidence of the people in their 
illstitutions can be promoted best by assunlillg th.e common honesty of 
those who occupy positions of public trust. Experience in Nebraska 
shows that lobbyists have had less rather than inore influence in the 
one-house legislature than they had in the former two house body be- 
cause their operations inust be conducted in. t,he open.' The very intri- 
c,acp of two house procedure is mystifying to  the ordinary citizen. It is 
easy for those who malre a busiiless of influencing legi,slative action 
to master the necessary techniques and use them to further their own 
ends. The simplicitjr of the one-house system requires that  legislators 
assume full responsibility for their a c h  and conduct their business in 
the full glare of publicity. 

The third and final justification for two houses assumes that there 
are- different interests in the state which sliould be represent,ed in a 
legislative body. The trouble is, there are many more than two of them. 
If one were to set alwut creating a syst,enl of functional representation 
for the va.rious economie groups in the state, he would soon find him- 
self eninesh~d in hopeless complexity. Mussolini tried it in Italy and 
surceecled only so long as he held control of the one party permitted in 
the st,ate. Employers ancl employees in the various economic groupings 
recognized under the law were given an erlual voice in the legislative 

\,l,alwh of lllc go\-crniuci~t . I'col,le. as such, weye not. rel)~ese~ltecl at all. 
Such a plaii ohviousl~- mould not bc acceptable ill any part of the United 
St,atcs. Wc are conlmitteil to the 1)riucil)le that each illail ~110~11~1 have 
a n  r q ~ a l  ~ u i e e ,  as ~ ~ c a ~ l p  as possihlv, in the choice of 1egi:slati~e ropre- 
sentativos. ]Ye believe that legislators should enact laws v~hicll are in 
tho g?.c~ncral 1)ul)lic interest, not in tlie iiitei,est of any ~linorit:- ~ r o u l ) .  
I<a~.l?- in our history we abandoned taxpaying, religious and Iancl- 
bolcling clualificatiolls for public office. The condition which persists 
in iuanj- states, inclndillg Ohio, unclcr which there is a serious over-rep- 
reselltation of a ininority group-those who happen to live in rnral  
counties-is an  anachronism. F a r  from serving as a jnstification for 
bicameralism, such misrepresentation is an undesirgme feature of onr 
state. ~overnmeiit~, which needs correction as soon as possible. 

\vlietller a coilstit~itiollal convention would look toward unica~ner- 
alism as a partial solution for our ~ rob lems  of representation, no one 
now can know. Such a body certainly should be familiar with this al- 
ternative. 

Terms of Ofice for  Legislators 

Ohio law makers in  both Senate and House of Representatives now 
serve for a term of two years. This is the common and customary period 
for the lower houses in the states. Only Alabama, Louisiana, Maryland, 
and Mississippi, with four years, have a different term. The senates, 
on the other hand, are mostly elected for a four year term. Sixteen 
states use a two year term. I n  many of the remaining states, half of the 
senators are elected each two years, making the upper houses contin- 
uous bodies somewhat on the federal model. 

If, as suggested elsewhere, the term of the governor should be ex- 
tended t o  four years, thought should also be given to the possibility of 
making a four year term for senators, to give a little more stability to 
our legislative machinery. Perhaps a constitutional convention should 
also consider making the Senate a continuous body, as i t  now is in many 
states, with one-half of the members elected ,biennially. It seems highly 
doubtful that axy change should be made in the tern1 of office of mem- 
bers of the House. At  least one house, of any two house body, needs 
to be kept as close to the people as possible. Frequent elections are 
one way to accomplish this. If a one-house legislature should be estab- 
lished, it would be necessary to make a choice between these two prin- 
ciples. On the whole, a continuous body would seein appropriate. This 
would allow frequent expressions of public opinion at election tiine and 
still conserve the advantage of continuity of service in a one house body. 

Single Member Districts 

Both in the Senate and in thr House, Ohio uses a curious coinhin,z 
tion of single-mclnher and multiple member clirtricts. I n  all hut tlie 



most populous counties only one ~.epresentative is chosen fro111 a county 
and only one senator from a senatorial district. However, in the 1942-52 
decade the first district (Hamilton County) elected three senators. 
The tenth district (Franklin and Pickaway counties) elected two 
senators, the twenty-fourth and twenty-sixth districts (Northeastern 
Ohio) elected two or three senators, and the twenty-fifth district (Cuya- 
hoga County) elected six senators. Extra senators were elected also, 
for major fractions in a number of other cases, to serve in one or more 
sessions of the decennial period. If, as recommended above, this flue. 
tnation from session to session is abandoned in favor of a fixed quota, 
it would be clesirable to go still further and provide for the division of 
each county wllere more than one senator would be elected into as 
many equal parts as there are senators to be elected. Each part then 
~ w u l d  choose only one senator. 

A similar plaocedure mould be desirable also for elections to the 
FIouse of Representatives. I n  that body, the county now is the unit. 
Several counties choose more than one member, Cuyahoga County elects 
as inany as eighteen. I t  seems obvious that the voters cannot familiarize 
themselves with the qualifications of the more than two hundred candi- 
dates who present themselves in the primary in that county. And due 
to party discipline, the delegation often is all of one party when the 
total vote cast is fairly closely divided. Single member districts would 
make each representative stand closer to his constituents, present a 
divided delegation from a partisan standpoint, and prevent unknown 
and inexperienced candidates from slipping into office on the coat tails 
of a popular president or governor. 

Legislative Council 

The Ohio G'eneral Assembly has established by statute a number of 
agencies to assist it in the performance of its duties. A Legislative Ref- 
erence Bureau has existed since 1910 to do research, maintain a refer- 
ence library and draft bills and resolutions for introduction in one 
house or the other. I t  now operates under a board consisting of the 
governor and the clerks of the Senate and House. Another important 
agency is the Ohio Code Revision Commission which is charged with the 
study of the code and proposal of changes needed to eliminate obsolete 
material, avoid conflicts and p~esen t  a more understandable body of 
enacted law. This commission is now engaged in the monumental task 
of rearranging the whole code of laws for the consideration of the 
Assembly. The newest creation in the area of legislative aids is the Ohio 
Program Commission, a joint legislative-executive body which sits be- 
tween sessions of the General Assembly to study the problems of the 
state which may require legislative treatment. I n  addition, there was, 
for a time even a fourth agency called the Legislative Research Com- 
mission. 

,111 of the functions \vhich have thus been provided for are essential 
to sound law malring. I-Iowever, unfortunately none of the agencies is 
adequately financed. Tlle legislative body needs sources of information 
I\-liicll will free it i r o n  I hc nc.ccss~it\- ol depending entirely on esecntive 
agencies In passing new laws. More adequate facilities seem desirable. 
Perhaps combining all that now exists under one comp&ent-head with 
a n  adequate appropriation, would clo the trick. If the legislatnre is to 
meet more frequently, as now seems desirable, i t  could make more con- 
tinuous use of these agencies. This problem is mentioned here for two 
reasons. First, altl~ough these institutions rest upon statute, they are 
an indispensable aid to the constitutionally established legislative body. 
Second, some states h a ~ ~ e  felt i t  desirable to insert in their constitutions 
a section which requires the establishment and continued maintenance 
of a legislative council. A constitutional convention might wish to give 
some attention to the matter in Ohio. 

Salaries and Perquisites of Ofice  

The salaries for members of the Ohio General Assembly now are 
fixed by law. Members of both houses receive $2,600 per year for two 
years or  a total of $5,200" If there are no special sessions, the average. 
legislature in Ohio is in session approximately one hundred legislative 
days. Thus legislators are paid approximately $50.00 per day from 
which they must pay their expenses of living in Columbus during the 
session. I n  addition, those who live outside of Franklin County are 
allowed mileage at  six cents a mile for a .round trip from their homes to 
Columbus once each week during the session. Postage and long distance 
telephone tolls are paid from legi'slative appropriations. 

;A,,: 9 
Some states have placed their legislative salaries and mileage -*., - 
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allowances in their constitutions. This has caused many complications. - 4bu':+< "* b 

With the progress of inflation and the current need for rapid readjust- ..&%?' 
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ment in rates of compensation, a rigid constitutional provision would J Y ? - ~ :  

.r"$54 stand in the way. I t  is much better to leave the matter to statute, as in c z  *, 
Ohio. However, the taxpayers must be alert to see to it that pay and ' $'"* 2,$'- 

;d* allowances are reasonable. An attempt by the Asembly to collect ;r + ;,.\$ 
mileage for weeks during which i t  was not actually in  session was pre- , .< 5bd 
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vented by the courts at  the suit of a taxpayer not many years ago. The , ,I+, 

standard for such pay and allowances would seem to be that they should 
be adequate to free legislators from the necessity of depending on lobby- 
ists for favors, and still allow them enough to maintain their positions 
with dignity. 

1 Powers and Procedure of the Assembly 

Article I1 of the present constitution contains a number of detailed 
provisions concerning the powers and procedure of the General Assem- 
bly which, on reconsideration by a constitutional convention, might 
better be left to be provided for in the statutes or in legislative rules. 



Others seem out-of-date or in nced of correction. Wcl-crtlleless, inost of 
these provisions appear to be qnite sa1utal.y ru~d rlescrriiig of c .o~lt i~u~- 
ance. 

Qualifica~ions of Members 

Section 3 requires that senators and ~;cl,restntutires 111ust have 
resided in their districts for one year beforc their election. If 11). tliis 
it is sought to assure familiarity wit,h local prol~lems, t l~ i s  peri,od seeins 
11luc.h t.oo short. Two or three years wonld he preferable. 111 ally erelit, 
it  will l)e much innye significant if all rlistricts elect I ~ n t  one meii~ber 
cacll. 

I n  Section 4 certain persous are l~arrecl froill membership in the 
General Asseml~ly-officers of the poverilmeiit of the United States and 
persons holding lucrative office under the authority of the state. The 
first seenls quite necessary, the second is ambiguous, and, if retained, 
should be clarified. Township officers, justices of the peace, notaries 
public and militia officers are now specifically excepted. Perhaps this 
list also should be reconsidered. Another condition for denying mem- 
bership appears in Section 5 where persons who are convicted of em- 
bezzling public funds are barred from holding any state office, and 
those who hold public money for disbursement may not have a seat in 
the Assembly until they have accounted for the money and paid any 
balance into the Treasury. These provisions would be more appropri- 
ately dealt with in a statute. The first one is hardly suitable for inclu- 
sion in the article dealing with the legislative power. 

Each house is made the sole judge of the elections, returns and 
qualifications of its own members by Section 6. While this is a custom- 
ary constitutional legislative power, perhaps we are mature enough now 
to entrust contested elections to the decision of the courts. This section 
continues with provisions that a majority of the members elected shall 
be a quorum, but a less number may adjourn from day to day and 
compel the attendance of the others. Some such rules are essential. 

Organization of the General Assembly, etc. 

Section 7 states that the mode of organizing the House of Represen- 
tatives, at  the commencement of each regular session, shall be pre- 
scribed by law. This has been done. Tliis is desirable when the body to 
be organized is non-continuous. Such matters could be left to the rules 
in a continu,ous senate. I n  any event, the House would have such a 
power even if this section were omitted from the constitution. 

The provisions of Section 8 date from 1912 in their present form. 
They guarantee each house the right to choose its own officers (except 

that. the lientenant p01-~rnor presides over the Senate), inake its own 
r11l(bs, punis11 its ~nenil~ers for disorclerly conduct (p~esumably on the 
floor), and espel a nlelnber by a two-thirds vote. The section concludes 
with an asswanre that cacli house ]nay obtain informatioil affecting its 
i~ieii~l.)ers and l~us i~~ess ,  and for that purpose enforce the atte~lclance and 
testimony of witnesses and the production of boolrs andaap-eys. While 
sue11 po~vers are cssential, it would seein likely that they wonld be in- 
I I ( L L ' C I ~ ~ .  in tllc legislative power, and, hence, that i t  would not be neces- 
snvy to include all this detail in the constitution. 

Scveral desirable provisions appear in Section 9. They require 
each liousc to keep and publisll a correct, journal of-its proceedings, 
take a yea ancl nay (record) vote on the request of any two members, 
and pass laws only by a yea and nay vote of a majority of the members 

i elected (constitutional majority) recorded on the journal. There is 
nothing superfluous here. The following section (Section 10) also is 

i salutary and important. It guarantees to each member the right to pro- 

i test against any action of the house of which he is a member, and to 
have his protest entered on the journal. 

The provisions of Section 11 concerning the filling of vacancies in 
the Assembly, by election for the unexpired term, have not been very 
successful in keeping vacancies filled. B y  the second year of a biennium 
there are usually from five to ten vacancies, sometimes more. Some 
people feel that this causes no harm. Yet, if a special session is called, 
some districts are without representation. Besides, the requirement of 
P. vote of a majority of those elected in  order to pass a bill remains the .  
same-thus beaming more and more difficult to secure in  co 
cases. With annual or  continuous sessions; filling vacancie 
come more important., Perhaps it should be made possible,, by law 
the loaal board of elections t6 call a n  election to fill a vacaney. 
charige wculd be necessary in .the present constitutional provision. 

' Privileges o f  Members, . . . 

The privilege o f  members against arrest whiB goingto or 
i n g  from sessions, except fwtreason,  felony orbreach of the pe 
the guarantee that no member may be questioned elsewhere 
speech or debate, as they appear in Section XII, are in  a 
identical with that used in the Constituti'on of the United 
generally agreed that such protections are necessary to legislative inde- 
pendence of the executive and of the courts. However, certain events 
which have transpired under t1.e analogous provisions of the federal 
const,itution have caused many persons to question their adequacv in 

i protectin? individual citizens against character assassination under the 1 guise of privilege. I t  should be a solemn duty of a constitutional con- 
vention to reconcile these provisions, as far  as possible, with the guar- 

! antees of individual liberty which appear in the Bill of Rights. 



Legislative Procedures, Executive Veto, etc. 

No question will be raised by most people about the desirability of 
the provisions found in Sections 13 and 14. The first requires all 
sessions to be public unless 'made secret by a two-thirds vote of those 
present. The second prevents either house from adjourning for more 
than two days or to another place without the consent of the other. As 
to Section 15, which states that bills may originate in either house and 
be amended or rejected in the other, the most that need be said is that 
this is such common knowledge and practice that a constitutional sec- 
tion seems unnecessary. 

Sectio~l 16 is a long one. However, it contains only three separate 
ideas: 1) bills must be fully and distinctly read three times in each 
house, unless three-fourths of the house dispense with the rule; 2) no 
bill may contain more than one subject, which must be clearly expressed 
in its title, and amending acts mnst contain the entire act or sections 
amended: 3)  the executive veto. The requirement of three full readings 
is out of date. All bills now are printed for all members to read. I n  
practice, all three readings today are by number and title. This seems 
adequate. I n  fact, two readings are enough. This sentence could be 
dropped from the constitution and left to legislative rule, as in Con- 
gress, without loss. The requirements for titles and amending acts 
seem quite suited to modern conditions and should be retained. The ex- 
ecutive veto is discussed elsewhere. It is suggested that this be ex- 
panded by giving the governor power to reduce as well as to  veto items 
in appropriation acts. 

Section 17, however, establishes a rule which is completely out- 
moded. I t  requires the presiding officers of the two houses to sign en- 
rolled bills and resolutions in the presence of the house "while the same 
is in session and capable of transacting business. " I n  practice, this is 
often done in skeleton sessions, particularly at  the end of the session. 
This section could be removed from the constitution, or at  least short- 
ened merely to require the presiding officers to sign, leaving the time 
and place to them. 

The formal enacting clause, which must appear in every bill, is 
required by Section 18. No objection can be seen to this. 

Compensation of Members 

Section 19 bars members of the General Assembly from civil office 
untler the state during the term for which they were elected or one year 
thereafter, if the office was created, or the emoluments increased during 
such term. This, of course, is to prevent the legislators from setting 
u p  new offices to provide themselves with good salaries under the execu- 
tive branch. This often was accompanied by deals with the executive 
under which favors were done by  each for the other. Such a prohibition 

I, 
I is neecled. A con\-ention might wish to examine the experience under 

the present law to see whether or not i t  was adequate to prevent the 
evils it was dcsigned to rcmecly. If  not, i t  should be strengthened. If  
so, it s l~od l~ l  he ret,ainecl. 

The provisions of Section 20 are related to those of the preceding 
section. It dirccts the General Sssembly to fix salaries and terms of 
oficae for all c~fficcrs of statc, but espresslydenies any increase during an  
existing term, unless the office is abolished and recreated. This, also, 
is roocl. But it nceds reesaniination. Perhaps the filial proviso has 
offered too large a loophole. A convention should decide. Closely re- 
lated is Section 29, which forbids the Assembly fro%_voting extra com- 
pensation to any officer, public agent or contractor after the service has 
been rendered except by a two-thirds vote of all the members elected 
to each branch of t!le legislative body. Something like this also seems 
desirable. 

! Appropriations 

I Control over the appropriating power appears in Section 22, which 
i states that no money may be drawn from the treasury except pursuant 

to specific appropriation made by law, and that  no appropriation may 
be for a longer period than two years. Several questions arise here. 
What is a specific appropriation? I f  this section would prevent lump 
sum appropriations i t  should be modified to permit them. They are 
badly needed in order to secure administrative flexibility. Are  rotary 
funds appropriations for longerperiods than two years? I f  so, clarifi- 
cation seems required. This section may have been adequate for the 
financial transactions of an  earlier day, but may need alteration in the 
light of modern requirements. The convention should decide. 

, Zmpeachments 
S.ections 23 and 24 deal with impeachments. They have b 

used but may be needed as "shotguns behind the door." Th  
take on new meaning if the state adopts an  appointive judiciary 
gested elsewhere in  this study. On the other hand, some substitute 
be necessary if a unicameral legislature is contemplated. If retain 
they should be carefully scrutinized in  the  light of 'present day needs. 

d Meetings and Adjournments 
B y  Section 25 the General Assembly is required t o  begin its regular 

sessions on the first Monday of January, biennially. No adjournment 
date is specified. Although this provision dates from 1851, the Assem- 
bly did not adjourn its regular sessions during the year they were begun 
until after 1895. There was a recess a t  the end of the first year's session, 
and a meeting was called by  the officers of the Assembly to convene 
during the second year. It is recommended that this practice be rein- 



st,itutecl. The secoilil part  of the regular sessioll, held in the seconil year 
of the bienni~ml coulcl he nsecl solely for approl?l.iatiorls, or it could bc 
merely a of the first one. If it seelns desirable to limit the 
b~~s iness  to finance, a. co~~ve~ l t ion  may misli to s~iyzest an an~c'iillliieilt to 
this section. With sue11 an a~lnual  sessiou, thcre mould be ni~ich less 
likelihood that tliere woald be any need for the governor to call a special 
session. 

Miscellaneous Provisiovs a d  Limitatio~zs 

Sections 26, 26 ancl32 coiltaiil additional liillitatioils on the Assem- 
bly. Sect.ioil 26 prescribes that a.ll laws of a grneral na.ture sliall haye 
a ullifor~il operation thronghont the state, aild goes on to prollihit the 
Asscmbly from clele~atiiig, escept in case of scllool laws, polver to ally 
other autllority to determine when a law shall take effect. The first 
clause seeills reasollable, if i t  does not preveilt classification. The second 
clause needs some reesamination in the light of later home rule doc- 
trines. Section 28 prohibits retroactive laws and lams impairing the 
obligation of contracts, but authorizes the Assembly to delegate to the 
courts, by general law, power to cure defects in instruments and pro- 
ceedings. This section seems a little too stringent and it may need fur-  
ther consideration. There is no need for the prohibition of impairment 
of contracts since this is contained also in Article I, Section 10 of the 
federal constitution. But retroactive curative laws of a civil character 
map have a beneficial effect and perhaps should not be flatly prohibited. 
No exception can be taken, however, to the provisions of Section 32, 
which deny to the Assembly the granting of divorces or the exercise of 
judicial power. 

Section 27, pertaining to the election of United States Senators by 
the Assembly was made obsolete by the adoption of the Seventeenth 
Amendment to the Constitution of the United States and should be re- 
pealed. Section 30, preseribing the rules under which new counties may 
be created, also is obsolete. Perhaps i t  should be supplanted by a section 
which prescribes how counties may be combined or abolished. Such a 
law would be more useful under modern conditions. 

Article I1 concludes with several sections enacted in  1912, which 
were inserted to overcome adverse court decisions. Such were Section 
33 on mechanics' and materialmen's liens, Section 34 on hours and mini- 
mum wages, Section 35 on workmen's compensation, Section 36 on con- 
servation, Section 37 on the eicht hour day on public works, Section 38 
on r e ~ o v a l  of officials from office ( a  substitute for impeachment), Sec- 
tion 39 on expert testimony in criminal cases, Section 40 on registra- 
tion of land titles, and Section 41 abolishing prison contract labor. 
These sections probably all were and still are necessary. One may 
question the propriety of including all of then1 in the legislative article. 
Nevertheless, it seems harmless to leave them there. They all need 
careful reesamination to make sure that  they are adequate today b deal 

(1 
I with the evils thcy were designed to remedy. A convel~tiol~ could assess 

I the espe1,ience unclcl. each of them in  the light of the past forty gears. 

Summary and Conclusions 

The pro\-isioiis of tlie Ohio constitution relating to, the legislative 
I)ocly of tlie state arc aillong the most i l l~portal~t  to be c&si'cTered by any 
r.onvention. A legislature devoted to the promotion of the public inter- 
?st, ancl armed with the weapons it needs to control the operations of 
the state g o ~ ~ e r n m e i ~ t  in the name of the people, is the goal to be worked 
for. More continuity, more equitable representation, more frequent 
sessions, ancl simpler for111 are all steps toward this,end. . 
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THE INITIATIVE A N D  REFERENDUM 

H ~ R V E P  WALKER, Ohio state Uilicersity, 

Columbus, Ohio 

One of the lllost controversial proposals of the Coiistitutional Con- 
rentioil of 1912 was that which established the initiative and referen- 
dum. These new devices were added to Article I1 of the collstitution 
and now appear as sections l a  to l g  of that Article. Section 1 of Article 
11, as adopted in 1851, provided that the legislative power of the state 
should be vested i11 a general assembly, consisting of a senate and home 
of representatives. The 1912 Convention added to these provisions the 
following language : I 

I 

"but the people reserve to themselves the power to propose to 
the general assembly bws and amendments to the constitution 
and to adopt or reject the same a t  the polls on a referendum 
vote as hereinafter provided. They also reserve the power to 
adopt or reject any law, section of any law or any item in any 
law appropriating money passed by the general assembly, ex- 
cept as hereinafter provided; and independent of the general 
assembly to propose amendments to the constitution and to 
adopt or reject the same a t  the polls. The limitations expressed 
in the constitution, on the power of the general assembly to 
enact laws, shall be deemed limitations upon the power of the 
people to enact laws." 

By these clauses a portion of the legislative power of the state 
which before 1912 had been vested exclusively in the General Assembly 
was reserved to the people. The first of the rights reserved was called 
the initiative (right of the people directly to enact constitutional pro- 
visions and statutes) ; and the second, the referendum (right of the 
people directly to suspend and vote upon new statutes). While 
such provisions are far from universal among the states, eighteen states 
now permit the enactment of legislation by direct proposal of the elec- 
torate; twenty state constitutions make provision for the referendum 
on laws; but only thirteen states have the initiative for constitutional 
amendments. All three of these powers have been used frequently in I 

Ohio and they seem well established as a part of our constitutional 
practice. However, there still are many persons who feel that these 
devices are unwise. They argue that to the extent that they are used 
they impair the responsibility of the General Assembly for determin- 
ing state policy, and to the extent that the legislative body is less 

responsible, less highly qualified persons will seek legislative office. 
I 

Experience tends to show, however, that, in general, these reserved 
powers have been used by the people mainly to force consideration of 
llieasnres which the General Assembly refused to adopt, although they 
were desired by a large number of electors, or to reject laws contrary 
l o  the l~nblic intcrcst which have been lobbied through+he Assembly. 1 
In a fcv cases, the initiative and referendum have been employed by 
special intel.ests to secure laws favorable to them, although the people 
often reject snch proposals. I n  most cases, the verdict of the voters on 

\ 

issues which appear on the ballot through the use of the initiative and 1 
referendum has hccn an i1itellig:ent one. a r / 

I 

I 
An Obsolete Provision I 

In 1918, interests opposed to the adopti,on of national prohibition 
secured the addition of two paragraphs to Article 11, Section 1, pur- 
portiilg to reserve to the people the right to approve or disapprove. 
through a referendum election, of any action of the General Assembly 
ratifying a proposed amendment to the Constitution of the United 
States. This provision was held unconstitutional by the Supreme Court 
of the United States in Hawke v. Smith,' on the ground that the power 
to ratify a national constitutional amendment is derived from the Con- 
stitution of the United States, not from the constitution of the state, 
and that no state may add to the requirements laid down in the federal 
document. Despite this decision, the paragraphs remain in the Ohio 
constitution, and should be removed. A constitutional convention 
doubtless would do this. 

Constitlctional. Amendment by Initiative 

The initiative for constitutional amendments appears 
l a  of Article 11. It requires signatures to petitions equal 
to ten per cent of those casting barlots for the office of governor 
last preceding gubernatorial election. At least half of these mus 
from half of the counties of the state in the manner describ 
Since interest in such gubernatorial contests varies, the 
signers required likewise varies. Two states, Massachusett 
Dakota, establish a fixed number of signers to avoid such 
I n  Ohio, initiative-proposed constitutional amendments a 
directly to the peopie for a vote at the next general election. This some- 
times results in poorly drafted measures being submitted for vote and 
occasionally such defective amendments are adopted. This danger is 
minimized in Massachusetts and Nevada where proposed amendments 
are subn~itted first to the legislature for discussion, consideration and 
perfection of form. Sucli a provision would seem desirable for Ohio, 
provided the people could proceed rezardless of the action of the legis- 
lature. 



Initiative for Statutes 

The detailed provisiolls for the initiative appea.r in Section l b  of 
Article 11. I n  Ohio, the initiative is of the indirect type under which 
the original petition, bearing signatures of three per cent of the electors, 
is transmitted to the General Assembly at  its nest  session. I f  the pro- 
posal is adopted by the Sssembly, either as submitted or in an accept- 
able amended form, no further action is required. If the petitioilers are 
not satisfied with the action taken, or if the Assembly refnses to act, 
supplemenbal petitions bearing an additiona.1 three per cent of signa- 
tures require the submission of the original proposal to a popnlar vote. 
If  a majority of those voting o n  the question approve, the initiated law 
takes precedence over any version passed by the Assembly. The gov- 
ernor is expressly denied a veto over measures approved by the electors, 
although Ohio has not gone to the extreme of Arizona which denies to 
the legislature the right to amend or repeal such a law. I11 Ohio the 
Assembly is not restrained from amendment or repeal of such laws ex- 
cept by a realization that it may be going against a clearly expressed 
popular sentiment. Repeal by the legislative body of obsolete statutes 
adopted by popular vote would not present the same political difficulty. 

Referendum on Statutes 

Corresponding detailed provisions for the referendum appear in 
Article 11, Section lc.  Here the popular petition requires signatures of 
six per cent of the electors and must be filed with the secretary of state 
within ninety days after the governor or Assembly has deposited with 
him the measure to which objection is taken. When a referendum peti- 
tion is filed within this time, the' operation of the law referred to in it 
is suspended until a vote has been taken. If the vote is unfavorable to 
the law, i t  is nullified and never becomes effective.. If  favorable, it goes 
into effect upon canvass of the vote. Certain types of laws are com- 
pletely exempvted from the referendum by Section Id. These include: 
1 )  laws providing for tax levies; 2) appropriations for the current 
expenses of state government (however, this does not exempt appropri- 
ations for additions and betterments, so-called capital outlays) ; and, 
3) emergency laws. These last laws are defined as those declared by the 
Assenlbly to be necessary for the immediate preservation of public 
peace, health or safety. This declaration and the reasons therefor must 
be made in a separate section of the law, and i t  must be favored by two- 
thirds of all the members elected on a separate roll call rote. These 
restrictions seem adequate to prevent abuse of the emergency power in a 
state in which party divisions are fairly close. 

Procedure Under Initiative and Referendum 

Fears of the 1912 era are reflected in the provisions of Section le.  
These prohibit the use of the initiative or referendum to pass a law 

aut1ioliz:ng thc classification of prol~er ty  for taxation or establislling 
;I qil~gle tax. Tllc first of these pl.ohi11itiolls alreacly has becil aroidcrl by 
the ainenclincnt of Article S I I ,  Section 2, of the constitution to permit 
such classification. The second seems so improbable today that the 
climinatiol~ of the whole section might now be accon~plished. Section I f ,  
~ ~ h i c l ~  resen-es initiatire and referendum powers to-tlle-people of 
munici~inlities, probal~ly should be moved to the article dealixg with 
local govt.rninent and be extended to counties. 

'rllc 111oqt detailrtl a11(1 complcx portion of the initiative ailcl refer- 
endmm anlendment is Section l g  of Article I1 whicl; provides for the 
machiner- of petition, ballots and elections an  such measures. As the  
section Ivas designed to be self-executing, i t  was felt necessary to write 
many details into the constitution which ordinarily would be left to 
legislation. The delegates to the convention quite properly felt that if 
these rescrl-ed powers were to he made effective, it would be unwise to 
rely upon the General Assembly to provide for the details of their op- 
eration. True, the section provides that  "laws may be passed to facili- 
tate their operation, but in no way limiting or restricting either such 
provisions or the powers herein reserved." Even this tiny loophole has 
been used by the Assembly to provide additional restrictions which 
malre the exercise of popular law-making much more difficult, under the 
guise of facilitation. Perhaps the amendment needs further clarifica- 
tion to make such usurpation impossible. This, likewise, would be an 
appropriate task for a constitutional convention. 

Another provision of Section l g  which would be appropriate for 
reconsideration by a constitutional convention is that which requires a 
distribution of signatures among the counties of the state. This reads : 

"Upon all initiative, supplementary and referendum petitions 
provided for in any of the sections of this article i t  shall be 
necessary to file from each of one-half of the counties of the 
state, petitions bearing the signatures of n ~ t  less than one-half 
of the designated percentage of the electors of such county." 

Under this 'provisionj initiative and referendum petitions must in- 
clude signatures from forty -f our of the eighty -eight counties. For con- 
stitutional amendments there must be signatures from each of the forty- 
four counties, amounting to five per cent of the electors. For  initiated 
laws, the percentage would be one and one-half per cent on the original 
petition and another one and one-half per cent on the  supplementary 
petition. For referenda the percentage in each county must be three. 

The wide variation in county populations and the concentration of 
urban residents in a few counties (not over twenty) makes for some 
difficulty in complying with these constitutional provisions. New laws 
and amendments desired by the rural residents may be easily proposed. 
Those needed by urban residents are difficult to propose unless the 



i., 
measure has a strong appeal to ruralits.  Thus, the present constitution 
protects minorities even more than democracy requires. Perhaps this 
portion of Section l g  should be reconsidered if a convention is called. 
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THE EXECUTIVE DEPARTMENT I N  OHIO 

HARVEY WALKER, Ohio State ZTnivevsity, 

Columbus, Ohio 

Under the theory of separation of powers, universiIly acbepted in 
our state constitutions, the executive department includes all agencies 
and activities which are neither legislative nor judicial in character. 
Thus it is the receptacle into which most new functions are poured, 
whether they are created by the constitution or by statute. Most of the 
law of the State of Ohio relating to executive functions appears in.the 
statute book rather than in  the constitution. The present constitution 
includes one article, Article 111, specifically referring to the executive 
department. It consists of twenty sections, eighteen of which date from 
1851, one from 1885 and one from 1912. In  addition, Article VI  on 
Education, Article VII on Public Institutions, Article VIII  on Public 
Debt and Public Works, Article I X  on the Militia, Article XI1 on 
Finance and Taxation, Article XI11 on Corporations and Article XV 
which is entitled Miscellaneoi~s, all deal more or less directly with execu- 
tive matters. The governor's power of veto, however is set forth in 
Article 11, Section 16. 

Historical Backgroztnd 

The unhappy experience of the territorial legislature in its rela- 
tions withCovernor Arthur St. Clair, as well as the widespread political >: 
theory of the time, led the convention which framed the fist Ohio ," " 
constitution, i n  1802, to provide for a strong legislature and a weak <!: 
executive. Professor W. H. Seibert describes the governor's office under "'1 
this constitution in the following terms: " 'The governor' was 'a name . . 
almost without meaning.' He was required to see that all laws were 
faithfully executed, but as a matter of fact, the enforcement of laws, 
then as now, rested mainly with the local authorities, rather than with 
the governor. He reported to the legislature on State affairs from time 

I 

to time, and recom~ended measures which the Assembly was free to 
ignore. On extraordinary occasions he could convene or adjourn the 
legislature. He signed all commissions, but his appointing power was 
limited to filling the office of sdjutant general, and, during the recess of 
the legislature, such offices as were usually filled by its appointment. He 
could grant reprieves and pardons, except in cases of impeachment. His 
most substantial prerogative was his power as commander-in-chief of 
the army and navy of the state."' 



One of the objectives of the Constitutional Convention of 1850-51 
was the establisllnient of a balance of authority and responsil~ility be- 
tween the governor and legislature. Some of the important offices, such 
as those of attorney general, secretary of state, auditor of state and 
treasurer of state, which had been filled by appointment of the legisla- 
ture were added to the esecutive department and lllacle elective by tlie 
people. Other executive agencies were placed under the governor's 
snpervision by statute. I n  most cases he exercised powers of appoint. 
ment and renloval of superintendents, directors and meml~ers of boarcls 
and coin missioner^.^ I n  1903, after 101 pears of statehood, the governor 
was given a veto over legislative acts. This power, modified in 1912, as 
described below, he retains today. 

Executive Department Under the Constitution Today 

The present coilstitutioli clefiiles the esecutive department of the 
state government as consisting of "a governor, a lieutenant governor, 
secretary of state, auditor of state, treasurer of state and an attorney 
general." Five of these six officers, all but the auditor of state, serve for 
a term of two gears. The auditor has a four year term." 

While the supreme executive power of the state is vested in the 
governor,' the fact that many important esecutive tasks are confided 
to officers separatelv elected and not subject to his control has led to a 
division of executive responsibility. Since these offices may be held 
by persons belonging to different political parties, the party of the 
governor cannot well be held responsible for the actions of its political 
opponents. The voters are put to the necessity of investigating the 
qualifications of candidates for several offices if they are to cast an 
intelligent ballot. I n  order to improve party responsibility and to re- 
duce the burden of the voter, i t  would seem desirable to shorten the Ohio 
state ballot by making some of these elective executive offices ap- 
pointive." 

Many thoughtful American voters feel that they ought to choose by 
election such officers as are charged with policy forming functions. On 
the other hand, they would like to be relieved of the necessity of choos- 
ing ministerial administrative employees. They would be content to  
leave their selection to the responsible esecutive. I n  accordance with 
this idea, it seems clear that  the offices of secretary of state and treasurer 
of state should be filled by appointment by the governor and taken off 
the ballot. The attorney general's post is largely of the same character, 
particularly if the eenstitutian b to be ehangeil to require the Elupreme 
Court to give advisorv opinions. Thus this office could be made ap- 
pointire also, as it is in the gover.ninent of the United States. 

The work of the auditor of state, as carried on at  the present time, 
confnses purely executive functions, appropriate to a comptroller, with 
post audit functions in supervision of public espenditures. I n  this case 

it w-ould seen1 clesil*able to redefine the functions, transferring those of 
an  executive character to the department of finance and placin.~ the 
"watch dog" fuliction in an  ofice whose incumbent would be chosen 
by the General Assembly. Safenuards shonld be erected in the consti- 
111tioll to illsune t l ~ c  choice of a professioiially qualified auditor by tlle 
Icbgislature. Bnt, In ally event, the office shoulcl be remnwed from the 
ballot. 

If the suggestions of the two peceding paragraplls were followed, 
tllcrc \~-onltl i~cn~ain  011 the ballot or11,v tlic covernor and lieutenant 
governor. Tllcse could remain. I t  niay be noted, however, that eleven 
states fiiid it possible to operate their governments sucewsfully without 
the office of lieutenant governor at  a l l . Y n  Ohio, his olllp functioils are 
to serve as presiclcnt of the Senate and to take over the fuilctions of the 
governor in case of the latter's death, impeachment, resignation, re- 
moval or other disability.' Provision also is made for the choice of a 
president by the Senate when the 1ieutena.nt governor is serving as 
governor, or when he has been impeached or otherwise disqualified. 
Further, when both the governor and lieutenant governor are disquali- 
fied, the gubernatorial succession falls first upon the president of the 
Senate, then upon the speaker of the House.Yn view of these provisions, 
the office of lieutenant governor seems quite superfluous. 

Term of Ofice  of Governor 

Entirely aside from the problem of shortening the ballot, there is ri"?: 
serious question whether, under modern conditions, the term of oEce , -;h "a 
of the governor should not be increased to four years. More than half -3 

, n .:.a 
of the states now elect their governors for such a term. The present two ,.; %:A &I: "'3 
year term is too short for the formulation and execution of any compre- 
hensive program; unless the governor is reelected, his opportunity for 
constructive service is severely limited. A four year term would solve ; 
this problem. I t ,  also wopld make i t  possible to separate gubernatorial 
from presidential elections completely by using the intervening Men- ,*: 
nium for the state election. Such separation is considered desirable in : 
order that  state elections may be decided upon state issues, without the 
confusion of a national campaign. 

Powers and Duties o f  the Governor 
i 

The powers and duties of the governor, as set forth in the constitu- 
tion, are those ci~stomarily granted to such officers. They include: 1 )  

I 

power to require information in writin? from the officers in the esecu- 
tive department ( in view of the definition of this term in this article of 
the constitution, it is assumed that this includes only the other elected 
esecutive offirers) ; 2) the duty to see that the laws are faithfully exe- 
cntecl;"3) autl1orlt.i- to deliver messages on the condition of the state to 
the General Assembly and to recomnlend snch (legislative) measures 
as he shall deem espeilient ;'" 4) authority as commander-in-chief of the 



military and naval fol-ces of the state, except when they are in federal 
service;" 5) power to grant reprieves, commutations (of sentence) and 
pardons for all crimes and offenses, except treason and in cases of im- 
peachment;" 6 )  duty of signing all grants and commissions;'" 7)  power 
to call the General Assembly into special session by proclamation, limit- 
ing the subjects which it may consider during such session; and 8 )  
power to adjourn the General Assembly in case of disagreenlent be- 
tween tlie two Houses in respect to tlie time of adjounnnent." 

Of the foregoing powers and cluties only the fifth and scrcnth gi~-e 
rise to serious question. Many states now are providing for limitations 
upon the governor's pardoning power. His duties are so onerous that 
he cannot give the problem the attention it cleserves. So he delegates his 
authority to one of liis secretaries, who holds hearings and makes rec- 
ommendations which the governor usually follows. In  some states the 
power has been taken from the governor and placed in the hands of a 
pardon and parole commission, appointed by the governor, for long 
overlapping terms of office. Commissioners are thought of as being in 
a position comparable to that of the judges of the highest state court. A 
convention might wish to consider such a shift in Ohio. 

Many states are now authorizing their legislative bodies to call 
their own special sessions or requiring the governor to call them when 
requested to do so by the legislative leaders. More frequent legislative 
sessions would make his power to call special sessions less liable to abuse. 
However, in no case should the governor have power to deny the repre- 
sentatives of the people the right to discuss any subject of legislation 
during the special session by omitting i t  from his call. There is even 
some question as to whether he should retain the exclusive right to call 
special sessions. The power to adjourn the legislature is seldom used. It 
would become obsolete if a unicameral legislative body were established. 

Gubernatorial Veto Over Legislation 

Every state but North Carolina now confers upon the governor 
the power of veto over legislative acts. If wisely and moderately used, 
this can be a salutary control. Unfortunately, it is often used for politi- 
cal purposes when governor and legislature are of different political 
parties or factions. This has happened in Ohio. I n  this state, too, there 
has been great reluctance to put such a powerful instrument into the 
hands of one man, even though he be the governor. It will be remem- 
bered that for 101 years Ohio had no executive veto. 

The veto in Ohio today permits the governor to disapprove legis- 
iation within ten days after it is received by him. If the General Assem- 
bly is still in session, he must return it, with his objections, to the 
house in which it originated. If three-fifths of the members elected to 
each house agree, the measure can be passed and become law, the 
3bjections of the governor thereto notwithstanding. If the Assembly 

\ 
I has adjonrtled before the expiratio11 of the ten dax period, the governor 

inust file the bill and his objections with the secretary of state. There 
is no pocket veto. However, there is no prorision for repassage by a 
subseqnent regnlar or special session 111 such a case.'" 

There may be S O I I I ~  objection to the size of the m&rit~r required 
for repassage. Why should the governor be enxbled to invalidate a 
nleasure agreed to by the representatives of the people, unless a larger 
majority call be mustered for repassage? Some persons feel that the 
psychological effect of a veto is sufficient to challenge public attention 
and that a simple majority should be enough for repassage. 

* A  . 
The final clause of the veto provision of the constitution authorizes 

an item veto for use in appropriation acts. However, experience has 
shown that this provision is noit adequate to equip the governor with 
enough authority to deal with over-appropriations. Some states 
authorize the governor to reduce as well as to eliminate items. Good 

I administration would seem to suggest such an addition to the Ohio 
i constitution. 

Compensation and Reporting of Executive Oficers 

The officers of the executive department mentioned in the consti- 
tution are guaranteed compensation for their services, as established 
by law. The amount of such compensation may not be increased or de- 
creased during the period for which they have been elected." Such 
restrictions seem salutary. However, consideration might be given 
to the adoption of a single section on this subject to protect all state 
officers, rather than having separate sections in the articles on the 
executive, the legislature and the judiciary. 

All officers of the executive department and of the public state :$$@ 
institutions are required to report to the governor a t  least five days 

:J$.& preceding each regular session of the General Assembly. The governar :2$4 is supposed to transmit such reports with his messase to the Assembly." , ,d-w~h, v t&jj 

The duty imposed by thjs section might better be left to a statute, ~ 4 . k . ' ~  YJ$~. 
especially if the present elective state offices mentioned above are made , 7 ,xsird +%\ (3 

appointive. This provision is not now being followed. There would be , ,<y':hh +.* 

more point to it if the reports were monthly and gave the governor in- " "5 

formation which he might use for administrative control. 

Administration of Public Education 
I 

The sixth Article of the Ohio constitution purports to establish 
fundamental rules on the subject of education. It consists of four 
sections, two dating from 1851 and two from 1912. Section 1 decrees 
that "The principal of all funds arising from the sale or other dis- 
position of lands or other property granted or entrusted to this state for 
educational and religious purposes, shall forever be preserved in- 
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duty in their respective districts. This isysteni of choosing officers ~veiit 
out of fashion after the Civil War. Certainly it is not in accord wit11 
modern practice or the National Defense Act. By the third section the 
governor must appoint the adjutant general, quartermaster general 
and such other staff officers as may be provided for by law. Line officers 
must appoint their staffs, an,d captains, their non-commissioned officers 
and musicians. Such details as these have no place in a modern con- 
stitution. 

The last two sections of Article I 9  have some perinanent value. 
Section 4 requires the governor to comniission all officers and gives him 
power to call forth the militia to execute the laws of the state, to sup- 
press insurrection and repel invasion. Section 5 requires the General 
Assembly to provide by law for the protection and safekeeping of pub- 
lic arms. The first of these belongs among the powers of the governor 
in Article 111; the latter, among the powers of the legislature in Article 
11, if, indeed, it is necessary at all, as the General Assembly would have 
this power without specific mention of it in the constitution. 

Miscellaneous Provisions Relating to the Executive 

The provisions of Articles VIII  and XI1 will be discussed else- 
where, as will also the provisions of Article XIII. There remains for 
consideration here the sections of Article XV, Miscellaneous, which 
affect the executive department. This article contains ten sections, 
one of which, the ninth, dealing with prohibition, has been repealed. 
The first establishes Columbus as "the seat of government until other- 
wise directed by law." It seems unnecessary but harmless. The legis- 
lature would have ample power to establish the seat of government even 
if this section were repealed. The second deals with public printing. 
It requires that printing jobs be let on contract to the lowest responsible 
bidder. There seems no reason why printing should be singled out for 
such treatment. Why should such a rule not apply to all state pur- 
chases? A constitutional convention would want to consider whethe1 
this section should be expanded or eliminated. The legislative body 
would have ample power to secure the same result without this provi- 
sion. 

Section 3 seems strangely out of place. It requires a detailed state- 
ment of receipts and expenditures of public money to be published 
from time to time. This seems reasonable, but the provision belongs in 
the article on state finance. The fourth section is similarly misplaced. 
It denies election or appointment to public office to persons who are not 
electors. While there may be some point to denying such persons elec- 
tive office, it would seem undesirable to establish residence restrictions 
against employment of competent persons from outside the state, who 
might, after employment, be required to become residents of the state, 
and eventually electors. The final proviso of this section which author- 
izes appointment of women as members of boards of institutions involv- 

ing the interests or care of women or children, is now obsolete as women 
I are eligible to all public offices. I t  should be removed. 

The fifth section of this article prohibits duelists from holding 
I public office. While such a restriction once was needed, it has been 

many decades since a duel has been fought in Ohio. The criminal 
statutes against dueling would seem to offer adequate grotection to the 
public interest today. The section could safely be eliminated by a con- 
stitutional convention. More applicable to present day needs is section 
6 which prohibits lotteries and the sale of lottery tickets in Ohio. While 
this also is dealt with in criminal statutes, there always are those who 
would like to see such statutes repealed. This sectbn might well be 
retained, in view of recent court decisions.'" 

Section 7 of Article XV provides: "Every person chosen or ap- 
pointed to any office under this state, before enteringupon the discharge 
of its duties, shall take an oath or affirmation to support the constitution 
of the United States, and of this state, and also an oath of office.'.' Pro- 
visions such as this one have taken on added interest in recent years 
with special non-communist oaths being added by legislation or admin- 
istrative rule. A convention would have an obligation to consider the 
adequacy of this provision, as well as the desirability of any change in 
its phraseology. 

! The eighth section of Article XV is clearly~legislative in character. . 
I t  authorizes the establishment of a bureau of statistics in the office of 
the secretary of state. The General Assembly would have ample power 
to create such an agency if this provision were repealed-as i t  should be. 

J " 21A 
5 '  Y? The tenth and k a l  section of Article XV is an  important one. It 

lays down the basic requirements for civil service in the state 'and its ' 

subdivisions. While its phraseology has been criticized as inadequate 
and any constitutional convention would want to consider constructive 2 
changes, the basic principle k clearly desirable and should be retained, 
This is one area in which legislative action, though authorized, can,not. ii 

be depended upon to deal adequately with the problem, i n  the absenee 
of constitutional provisions. Although legislation ordinarily does not ;; g-lk, 

belong in a constitution, there are some matters in which i t  is necessary 
,24:5 for the people to speak, clearly and unmistakably, setting the pattern 

of progress independently of the legislative body. This is such a topic. 
\ '> 
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CHAPTER V 

THE COURTS A N D  THE JUDICIARY I N  OHIO 

W.~RRES CUNNINGHAJI, Nianzi University 

Oxford, Ohio 

The provisioils of the state constitution of Ohio dealing with the 
juciicial branch of the government have been the soamc of~controrersy 
since the early days of the state.' The framework established by the 
constitution of 1802 for the state courts had become obsolete and archaic 
before 1851. In fact, it was largely because of deficiencies in the judicial 
system that the Constitutional Convention of 1851 was called.' This 
body rectified many of the worst features of the 1802 document, but 
popular dissatisfaction with the judicial article continued. This article, 
which is now Article IV of the constitution, probably has given rise to 
more amendments through, legislative proposals and popular -referenda 
than any other part of our basic law. Yet, despite these numerous 
changes, there are few persons who are completely satisfied with the 
present system. Substantial defects are seen in the scope of the provi- 
sions of the article, in the court structure which they establkh, and in 
the caliber of judges who have been chosen. 

Article IV of the Ohio state constitution deals in great 
the organization and jurisdiction of the state courts.' This pro 
a rigidity which causes difficulty in adjusting the court system to c 
ing social, economic and political needs. If the Constitutional 
vention of 1851 had followed the example of the federal c 
convention of 1787 the judicial article of the state consti 
have contained three sections, the first providing ge 
"Supreme Court and such inferior courts as the General 

tion and functions of the state courts would place the responsibility for 
the continued adaptation of the state judicial system where it belongs- 
upon t.he elected representatives of the people. 

The Court System of Ohio 
The court system established by the Ohio Constitution of 1851, as 

amended to date, includes a Supreme Court, ten Courts of Appeals and 
a multitude of local courts. There is little to criticise in the two ap- 



pellate levels, except that it seems unwise and unnecessary to describe 
appellate court districts in the constitution as now is done.' This'makes 
the readjustment of district boundaries to equalize the burden of cases 
too difficult. I t  should be left to the General Assembly. This difficulty 
now is taken care of, in part, by statutes authorizing the Chief Justice 
of the Supreme Court to assign judges of Courts of Appeals from one 
district to another for temporary service." 

The main difficulty with the structure of the courts as established 
by the constitution is the complexity, overlapping, duplication and lack 
of expert service which exists at the local level. There is a court of 
common pleas in each of the eighty-eight counties of the state, consisting 
of one or more judges. In  each county there is a probate court, except 
that this may be combined with the court of common pleas, upon vote of 
the people of the county, as has been done in three counties of the state. 
I n  the larger counties there is a court of domestic relations which is a 
branch of the court of common pleas. This court deals with problems 
affecting family life, such as divorce and alimony, as well as adoptions, 
juvenile delinquency and dependency. In  those counties which do not 
have courts of domestic relations, juvenile cases are dealt with by the 
probate court. 

Within each county there are a number of other judicial officers. 
For each township there are two justices of the peace. In  villages and 
small cities, the mayor has the powers and functions of a justice of the 
peace. I n  both cases these officers are not required by the constitution or 
laws to be trained in the law. In  both cases, also, these officers are paid 
for their judicial duties in criminal cases from the costa collected in 
cases in which the accused is convicted. This situation was the source of 
criticism by the Supreme Court of the United States in the case of 
Tumey v.  Ohio." 

I n  all the larger cities of Ohio municipal courts have been created 
by special acts of the General Assembly. While many of these courts 
have but one judge, the ones in the largest cities have aeveral. The 
jurisdiction of these courts varies widely in both civil and criminal 
matters. Generally speaking, they have concurrent jurisdiction with 
the common pleas court of the county in civil cases involving small 
damages but cannot t ry  felony cases. They may dispose of misdemeanor 
charges, but in felonies the municipal judge may only hold a prelimi- 
nary hearing and bind the accused over to the grand jury. The trial, in * 

case an indictment is returned, is held in the common pleas court. Vil- . 
lage mayors and justices of the peace have similar functions in pre- 
liminary hearings. 

Need for Improving the Court System 
Such a complex system of minor courts serves no one well. Even 

the attorneys often are confused as to which court will serve their 
clients' interests best. Sometimes there are as many as four different 

courts which have jurisdiction over the subject inatter of a civil action. 
In addition, state hig11rna~- patrolmen havc their choice of several 
different courts in which to bring their prosecutions for violation of 

1 state lam-. This systein of courts arose out of a desire to make justice 
easily available to ever>- citizen. In the claps of thc horse and buggy this 
ideal required a judicial officer at  every crossroad. The3ame result can 
be attained today with inany fewer courts and many fewer officials. 
Furthermore, the frontier conditions which made it desirable, because 
of a shortage of qualified lawyers, to commission laymen as magistrates 
no longer exist.' 

A constitutional convention, if called in 1953, should give careful 
consideration to the problem of unifying and simplifying the court 
system at the local level and of staffing it with competent, legally trained 
personnel. This might be accomplished by the adoption of the abbrevi- 
ated and simplified Article IV mentioned above. I n  this case the prob- 
lem would be simply transferred to the General Assembly. Or Article 
IV could be rewritten so as to provide for a single judicial court in each 
county with special branches for probate and juvenile or domestic re- 
lations matters. Local magistrates could be provided for, either full 
time or part time, on a salary rather than a fee basis, as additional 
judges of the county court. They could be assigned by the presiding 

I judge of that court to serve as city police judges or to replace mayors , 
i and justices whose services in  a judicial capacity would not longer be 

required. G 

Method of Selecting Jlcdges 

I The concern of many citizens over the quality of the judicial 
officers who are obtained by our present system of selection in  Ohio is 
another important aspect of the problem. For  the Supreme Court, 
Court of Appeals, Common Pleas and Probate murts, the judges now 
are nominated in partisan direct primaries by a plurality vote and voted 
upon at an election on a non-partisan judicial ballot, a majority (to all . 
. intents and purposes) being necessary to a choice. A11 of these offiaas " 
pow are required to be lawyers. Judges of the mnnicipal courts are '< 
chosen in various wags, usually by a non-partisan ballot. They also 
must be attorneys. Justices of the peace are elected on partisan ballots; 
and village and city mayors, some on non-partisan and some on partisan . , p< 

:;. 
ballots, but primarily for functions other than judicial. Neither of these 
classes of officers need be attorneys, although some now are so qualified. 

Many states have conducted extensive research into the problem of 
more efficient, yet adequately controlled, judicial administration in 
recent years.' After much deliberation, California adopted a consti- 
tutional amendment in 1934 which has many advantages over that now 
in use in Ohio. Although the California plan was made to apply auto- 
matically only to the appellate courts, still county courts could adopt, 
and many have adopted, the plan by local option. Under the amend- 
ment, members of the courts notify the secretary of state a t  the end of 



each six year term to place their names on the ballot for reelection. Each 
justice then runs on a separate ballot for confirmation of his sewices by 
the people. I n  short, lie runs aga.inst his record as a judge ancl not 
against other candiclates for reelection. If he is defeated, or i f  he does 
not choose to run, vacancies are filled by appointment by tlle governor 
npon a.pprova1 of a, board comprisinn the chief justict~ of tlic .t;ul>~-rme 
Court, the presicling judges of the courts of appeal, and the attorney 
general until the nest geile~,al election, at whicli timc tlie jnt1r.c mnst 
commit himself to  election so that the people may confirm tlie appoint- 
ment for a term of six years or create a vacancy. 

Tlle obvious advantages of t,he plan are : 1) judges are llolniilated 
by intelligent responsible agents; 2 )  democratic checlrs are maintained 
tlii~ougli perio,rlic ]>opular ratifiratioli or recall: 3 )  judges arc reliever1 
of having to expend the time and money necessary to secure competi- 
tivc reelections every s i s  years; 4) the judge runs against his own 
recorcl and not against some popularly backed political leader who may 
not have the qualifications for office.' 

Tlle New Jersey constitution, recently aclopted, provides a slightly 
different, but substantially similar, procedure. I n  that state all the 
judges of the courts are : 1) appointed by the governor with the consent 
of the senate; 2) they must have been practicing attorneys for a t  least 
ten years; 3) appointment is practically impossible without recommen- 
dation from the Bar ;  4)  confirmation of the appoiiitment cannot be 
made hy the senate without seven days notice of the appointment having - 
been given to provide a n  opportunity for protests to the appointment; . 
5) the qualifications of each appointee are reevaluateti a t  the end of 
seven years of service, but if reappointed, he holds his office thereafter 
during good behavior. New Jersey provides for retirement a t  seventy 
years, and swift and easy removal of incompetent persons fro111 office.'" 

The Missouri constitution is another new instrument attracting 
the attention of Bar associations and research agencies all over the 
country. It i s  more verbose than that of New Jersey. Much detail is ' 

aontained in Article V of that constitution which would be more appro- 
priate for legislative action than constitutional pronouncement. I t s  
method for appointment of judges and confirmation of the appointment 
by popular election is not substantially different from the California 
plan already mentioned. However the new Missouri constitution may 
have reformed the judicial system in that state, it would seem to fall 
short of the moclel constitution provisions o r  those founcl in the New 
.Jersey constitution. It repeats some of the objections current to the 
constitution of Ohio, sncli a? listinq the inferior courts making them 
constitutional rather than statutory in origin and organization." 

According to the current issue of the Eook o f  the States, ~TJ-ent2--two 
of the states have provided for the appointment of judpes for one or 
more of their conrts, over the years and a number of states currently 

are considering tlie need for complete constitntioi~al revision to bring 
ahout i'nrthc~a c l ~ a r i ~ c  ill their jndicdial s n t e ~ n . ' .  ('aliforiliit took steps 
in this direction in 1947; New Ilan~pshire has tried desperately three 
times in the past thirteen years to revise its constitution; North Carolina 
arid Oklahoma hare been working to this end. Florida, Illinois, South 
Carolina. Texas and Wisconsin all have active citizemLs groups, like 
Ohio, conclncting studies to attain the same results for their constitu- 
t i o i i ~ . ' ~  

Judicial Provisio~l in the Model State Corzstitution 
The Committee on State Government .of the iUa.tiona1 Municipal 

League has been engaged in research and stucly of state administration 
for over twenty years. I n  1921 the League publislxed its first Model 
State Constit~~tion, artd, since that time, it has been revising its recom- 
mendations from time to time to accomplish efficiency in  the organiza- 
t.ion of a. model judiciary. In  1948 the fifth revision br.ought the model 
up to date." I n  this edition i t  is stated that  a constitution to be adequate 
today in the area of judicial administration must contain the following 
provisions : 

First, the judiciary should comprise one unified system called 
a general court; 
Second, the general court of justice should have original juris- 

! diction throughout the.state of all claims, including claims 
against.the state; 

,$. 
> 

Third, the jurisdiction of each department and subdivision of 
the general courts should be determined by statute or general ., 

rules of a judicial council and should not be spelled out in the 
constitution itself; 

1. 
. !.. Powth, the office of chief justice should be separated from that  . 

I,' . I ,  
of the other judges of the:supreme, appellate, and trial depart- 
ments of the unified court and made elective for a term. of ::I:. . . . .  

. :, 
f". 

eight years; 
. . Fifth,  the chief justice ought to appoint all other judges from 

eligible lists containing three names for each vacancy, sub- 
mitted to him by the judicial council (hereinafter described), 
and should appoint all clerks and other attaches of the court; 
Sixth, appointed judges should go to the people for affirmation 
or recall a t  the end of a term of four years, and each judge 
should run  against his own record and not against other con- 
tenders for the office; 
Seventh, vacancies in the office of chief justice should be filled 
by the ,judicial council with the requirement that  the judge r u n  
in the next general election following his appointment to the 
office; 
Eighth, retirement, pensions and removal from office for cause 
were thought to be proper items for the model constitution, hut 
details with reference to each were left to the legislature. The 



constitution does contain a specific provision for removal of 
judges by resolution of two-thirds of all the elected members 
of both houses of the legislature, after notice and hearing, as a 
substitute for impeachment. The judicial council is authorized 
to remove judges and ministerial agents of the court by a pro- 
cedure set up in the constitution; 
Ninth, the constitution leaves the compensation of judicial 
officers to the legislature, as now in Ohio, but specifically pro- 
vides that neither increases nor diminution of salaries so fixed 
may take place during any term of office. 

Another and tenth provision of the model constitution provides 
with considerable particularity and definiteness for a judicial council 
with considerably broader powers than judicial councils now have.'" 
Among other things, it would have the power to make or alter rules re- 
lating to pleading, practice, or procedure in the courts, and would be 
able to make rules respecting the administration of the court itself, 
such as.the duties of the administrative director and his subordinates, 
determine such things as the location of offices and places for sittings 
of the various departments and subdivisions of the general court, and 
establish or alter judicial districts for the more efficient assignment of 
judges and cases for hearing. Of course, the legislature never loses 
power to alter or repeal these rules or to substitute rules of its own 
making. It was felt, however, that rarely, if ever, would the legislature 
find occasion to use its power if the judicial council, much closer to the 
scene of judicial administration than itself, made adequate provisioil 
for the situations as they arose. The constitution would safeguard the 
client and the practitioner alike by requiring that all rules and regula- 
tions of the judicial council be published with the statutes of the legis. 
lature so all may be able to find them and be governed accordingly. The 
judicial council organization is also specified in the Model State Con- 
stitution, dividing membership among the judges of the courts, lawyers, 
the chairmen of the judicial committees of both houses of the legislature, 
and three laymen, to be designated by the chief justice, the state Bar, 
the governor, or to take office ex oficio." Quite an adequate discussion 
of the theory behind the provisions of the current model constitutional 
provisions on the judiciary may be found in the article by Rodney L. 
Mott which accompanies the Model State Constitution." 

Obsolete Sections Relating to the Judiciary in Ohio 

There are two provisions of the present Ohio constitution relating 
to the judiciary which are obsolete, and, hence, in any revision through 
a constitutional convention, consideration should be given to their 
elimination. The first of these is Section 22 of Article IV, adoptedin 
1875, which provides for a commission of five members to assist the 
Supreme Court in clearing its docket. This commission accomplished 
it,s purpose and was allowed to disappear at the end of 1878. No use has 
been made of t,his article since that t.ime. In  view of the fact that the 

51 
\ 

1 
Chief Justice of the Supreme Court now has power to assign judges of 
the Court of Appeals to perform such duties, it would seem that this 

I article is superfluous. The other provision constitutes Article XIV of 
the present constitution under the title of "Jurisprudence." This 
article consists of three sections, all related to a single subject. I t  was 
adopted in 1851 and required the General Assembly a r l t s  first session 
after the adopt.ion of the 1851 constitutioii to provide for the appoint- 
ment of three com~~~issioners to "revise, reform, simplify and abridge 
the practice, pleadings, forms, and proceedings of the courts of record" 
and "as far as practicable . . . provide for the abolition of the distinct 
forms of action at  law. . . without reference to any d&tine$ion between 
law and equity." This commission was appointed, made its report 
promptly and resulted in the adoption of the present Ohio Code of Civil 
Procedure in 1853. No use has been made of this article since that time 
It ,  too, should be removed from a modern constitution. 

Summary of the Saggestions for Modernization 
of  the Jlcdicial Article 

Of all the articles of the constitution of 1851, as amended, probably 
'.. the fourth, on the Judiciary, is most in need of revision. Of seventeen 

present sections of the article, eight date from 1851, one from 1875, five 
from 1912, and three from subsequent years." The Ohio State Bar 
Association through its Committee on Judicial Administration and 

i $. !,' Legal Reform has, from time to time since the organization of the Bar 
Association in 1880, made recommendations for the improvement of 
the judicial system." This committee and many members of the Bar 
still feel that this, job is incomplete. ' 

The aspects of Article IV which should be given careful -consid-. 
eration by any const'itutional convention include : 

1) A simplification of  the .court. system to provide for a 
Supreme C o w ,  Conrt of Appealsand a single county court 
i-n each county. Some feel that the const~tutioh.shodd 
provide only for a Supreme Court after the federal 'model, 
leaving,.the establishment of other courts to the legislature. 

2) A unified court system a t  the county level with general jur- 
isdiction in the county court to merge the present jnri$dic- 
tion of courts of common pleas, pr6bate, domesticrelations, 
municipal, mayor's and justice courts into one county 

, ,  court ~ $ h  county-wide jurisdiction. If the legislature , 

could be relied upon to enact such a reform, the constitu- 
tional provision should simply authorize the revision; how- 
ever, because of pressures it would seein desirable that it be 
included a t  least in outline, in the constitution. 

3) Minor civil cases and misdemeanors, as well as preliminary 
examinations in felony cases might be disposed of by com- 
missioners of the county courts who would be qualified at- 
torneys appointed by the presiding judge of the county 



c o ~ u t ,  \~-ho would havc their offices in the  illa ages a~irl  other 
centers of population in all parts of the c o u i i t ~ .  -1s a part, 
of this reform, the legislature might ~vell  pl,ovitle for a sinl- 
plifiecl grocedure in presenting cases hcfore such commis- 
sioners to provide rninimnm costs and to illalce it unneccs- 
sary to have the services of a lawyer in cases involving 
small sums of money or other minor rights. 

4) The juclicial cou~lcil which is now proviclecl for 11;- le,cisla- 
tion could be st,rengtheneil perhaps by referring to it in the 
constitution. Tliis council might he %ire11 power to ~nalic 
rules of proceilure, as well as to serve as an  adliiiiiistrati~e 
resear?li apciicy for tlie courts. 

5) The power and authority of tlie Chief Justice of the 
Supreme Court might well be increased to make him the 
administrative head of tlie court system with powers 
similar t,o those now possessed by tlie Chief Justice of the 
United States Supreme Conrt. 

6 )  I n  view of tlie reluctance of the General Assembly to pro- 
vide an adequate retirement system for judges, there is 
some justification for including in the constitution a man- 
dat,e on  this subject. 

7)  The Supreme Court might be required to give opinions to 
the governor and legislature on the constitutionality of 
pending legislation as is now done in several states. 

8) I n  view of the national criticism of the provision of the 
Ohio constitution which prevents a majority of the 
Supreme Court from holding an  act of the legislature un- 
constitutional except by concurrence of all but one of the 
judges when the act has been held constitutional by the 
Court of Appeals, a convention might wish to change this 
provision to conform with the general practice in other 
states. I n  most states a majority of the members of the 
Supreme Court may declare any legislative act' unconsti- 
tutional, regardless of the holding of the Court of Appeals 
on the question. 

9) The judicial apportionment for the Court of .Appeals could 
be taken out of the constitution and establishment of such 
districts left to the judicial council in order to  promote 
efficient judicial administration. 

10) A convention should consider the desirability of adopting 
a system of selection of judges similar to that  now practiced 
in California, Missouri and New Jersey. Some people feel 
that the governor might appoint the Chief Justice and that 
the constitution might provide that  the Chief Justice ap- 
point all other judges of the courts on a merit basis. 

11) Section 22 of Article IV, creating a Supreme Court Com- 
mission, and all of Article XIT7, which created a code revi- 
sion should be renioved from the constitution 
as obsolete. 
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SUFFRAGE A N D  ELECTIONS I N  OHIO 

BES A.  ARYESOX, Ohio Il;esle!/u?~ 2-11i1~ej..sit!/ 

Delaware, Ohio 

The present provisions of the Ohio state co~lstitution pertaining to 
the elective frailcliise appear in Article V, ~vhile those dealing with elec- 
tions appear in Article XV'II, although there are several sections of 
other articles, such as Section 1 and 3 of Article 111, which also deal 
with elections. Fonr of the seven sections in Article V date from 1851, 
one from 1912, one fro111 1923 ancl one from 1919. Article XVII was 
added to the constitution in 1905. However, Section 2 of that article 
was amended in 1947. The provisions of Article I11 referred to above 
were written in one case in 1851, and in the other in 1885. At the outset, 
it would seem desirable to suggest that if a con~titutional convention is 
held, it should give Consideration to the consolidation of all these pro- 
visions into a single article dealing with "suffrage and elections." 

Among problems relating to suffrage and elections which might 
arise in a constitutional convention are the following : 

Time of Elections 

The constitution now provides (Article XVII, Section 1) that 
general elections shall be held annually on the first Tuesday after the 
first Monday in November. It might be well to add the proviso that the 
time of elections may be altered by law. Perhaps such alteration should 
be made only if favored by a two-thirds vote of the legislature. Another 
question might relate to the wisdom of prohibiting state-wide special 
elections. Provision might well be made for the separation of local 
elections from state and national elections as is now done by statute. 
State and national elections occur in even years and local elections in 
the odd numbered years. There are some who feel that an even greater 
separation is desirable and that the national elections should be held in 
the even years, state elections in the odd years and municipal elections 
in the spring of either the odd or even year. 

Qualifications for Voting 

The constitution now provides (Article V, Section 1 )  for United 
States-citizenship, an age of 21, residence in the state for one year and 
in the county, township, or ward, such time as may be provided by law. 
At least one state, Georgia, has reduced the age limit for voting to 
eighteen years. A constitutional convention probably would wish to 

55 . 
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consider this question. The present residence requirements seem ac- 
ceptable, as clo also the prorisions in the present constitntion that the 
local residence requirement be fixed by law. There is some opinion, 
however, that these requirements should appear in the constitution. 
Thirty-three states proride for a year's residence in the state, eleven 
for two years, and four for six months. The extent whieh literacy tests 
should be required for voting is a question to which some attention 
might be given. 

Gain or Loss of Residence 

The present constitution contains no provisi& colicerning the 
manner in which residence may be obtained or lost. A clearer definition 
of what constitutes gain or loss of residence seems to be desired in cer- 
tain quarters. The new constitution of Missouri, for example, specifies 
that no person shall gain or lose residence by reason of his presence or 
absence while in the civil or military service of the state or nation, or in 
the navigation on the high seas or waters of the state or nation, or while 
in a poorhouse or asylum at public expense or in a public prison, or  
while a student at  an educational institution. Some such provision 
might well be inserted, although the question as to the location of the 
voting residence of college students is one upon which there might be 

I 
I difference of opinion. 

I 
Disqualifications from Voting 

At present, the Ohio constitution contains no provision concern- 
ing disqualifications from voting, except those in  
and 6. By these sections the General Assembly is aut 
from voting or holding office any personconvicted o 
or other infamous crime., andidiots and insane pe 
same is true of persons convicted of a felony. T 
statute. Perhaps it would be well to provide that p 
ished prison terms or have been pardoned should 
stored to full citiz'enship, since restoration by pardon 
is now practically automatic. Many people feel also 
guilty of corrupJ practices i n  connection with an e 
prohibited permanently from voting. Perhaps 

,. be specifically 'directed to pass laws applicable to 
to the general provision quoted above. 

Registration 

There is difference of opinion as to whether the constitution should 
specifically require registration for voting. The Ohio constitution does 
not do so now. On the other hand, it would seem wise to provide speci- 
fically that registration may, by law, be required for voting. This would 
clear up any question as to whether registration is an added qualifica- 

b 



tion going l~ej-olld tlle qi~alificatiolls esp1.essl.v rnentiul~r~l ill the consti- 
tuti.on. The details of registration legislation shoulcl be left to the 
legislative braiicll of the governnient and shonlcl not be incluiled in the 
fnndamental la~ir. 

Methods of Voting 

The present brief statement in Section 2 of Article V in the Ohio 
constitution, "All electio~ls shall be by ballot" has served its purpose 
well, but it. miqht prol>erl?7 1)e enlal.gcc1 t o  provide tliat serrccy of roting 
is to be pl.eserved iintl that tlie legislature may 1)y lair prcsc.ril~e tllc 
methods of votinc ai~cl 01 comitiiig the votes. including. if it sees fit, 
provision for the nse of mechanical devices. The question will probably 
arise as to whether the newly adopted aiuendment (Article V, Section 
2a) proviclinr for tlie office type of 11a.llot. (Milssachnsetts l~allot) shoulcl 
be included in a new or revised constitution. This is probably one of 
tlie details which shonld be left to the legislature rather than included 
in constitutional prorisioils now that tlie will of the people on the matter 
is known. 

Absent Voting 

The constitntion now is silent on the question of absentee voting. 
The whole elaborate s\-stem which now esists rcsts npon statutes. While 
it would seem undesirable to write the system into the constitution, it 
may be desirable to give the whole practice a constitutional basis by in- 
cluding in the constitution a section which would simply say that pro- 
vision may be made by law for the casting and counting of absentee 
ballots. Certainly the details should be left to the law makers. 

Selection of Election Oficials 

The details of the election machinery $an properly be left with the 
legislature but the constitution might well contain a sort of guarantee 
that undue partisanship be avoided. How this can be done effectively 
is a real problem. Some have suggested that the constitution provide 
that, while the legislature be given the power as to details even to the 
extent of providing party representation, the election officials should 
be appointed "according to merit and fitness to be determined, so far  
as practicable by competitive examination." (Quoted from the Hodel 
State Constitvtion published by the National Municipal League, 1948). 
Another possibility would be to require that election officers, although 
appointed on a partisan basis, should be required to attend training 
courses and pass examinations on electioil laws and procedure. 

t 
propcl.1~- 11elo11g i i i  otlier paipts o i  tllc constitution. d l1  provisions rela- 
tivr to  tllc irtificrti~.~. a,~.cl refo~c~rtclun~ shonlcl be inclndc~l i : ~  the parts of 
t l ~ c  constitntion tlc.aling ~~-it- l i  legislative poli-em. The inetliod of choos- 
ing j ~ r r l o c s  belongs in the sections dealing with the judiciary, and the 
rluestioils as  to Zelbgth of tei~nls of various elective offices should be 
scttled ill sections of tlic constitntion other than thme dealing with 
sn f f r a~c  and elections. 9 problelil which is closely related to the effec- 
t il-cness of tlie ballot is tliat ~vllich ariscs from the fact that the voter at  
the election booth is presented with a long ballot, involving the filling 
of inan>- positions by popular rote which might better be filled by ap- 
pointment. The short ballot nloveinent has a direct ?lation to the effec- 
tivelless of the ballot. Tlierc probably should be no m&itioli of the short 
ballot in the section on suffrage and elections, but the constitution 
shonld shorten the list of elective officers and sllould authorize the legis- 
lature, under certain conditions, to move in the direction of a shorter 
ballot. 

A question which will undoubtedly arise will be whether the pro- 
vision for direct primary elections should be continued in a new or re- 
vised constitution. The general opinion of authorities in constitutional 
law would probably be that this is another example of the type of prob- 
lem concerning electoral devices which should be left to the legislature. 

I 
i Certainly a constitutional convention should become familiar with the 

practice in such states as New York where nominations for statewide 
offices are made by  party convention, while nominations f.or local offices 
are made through a direct primary. Many of the difficulties which are 
now experienced with the direct primary might be avoided by adopt- 
ing sueh a change. Consideration might also be given to the possibility 
of authorizing party conventions to indorse, officially, candidates for 
office in ~ r i m a r v  elections. The experience with the presidential prefer- 
ence ballot which is contained in  the same section of the present qonsti- 
tution has not been too happy. A convention might wish to consider the  
removal of this mand,atory.requirement. 

- The present constitution of Ohio contains no provision authoriz 
the recall of elective officers. Several states have such provis 
their experience with them has not been uniformly good. Whi 
.seems to be no crying need for instituting the recall in Ohio, a 
tion should consider it and i t  may be desirable to  direct the l e g ~ s  
in  the constituti6n to  provide for some democratic means of ousting an  
replacing incompetent or corrupt elective officials. The shorter the bal- 

I lot, however, the less important such a provision would be. 

Miscellaneous 

There are a number of pertinent issnes in connection with consti- 
tutiona.1 revision which a.re related to suffrage and elections which 



CHAPTER VII 

FINANCE AND TAXATION IN OHIO 

V. E. CARLSON, Antioclt  Co7lege, 

Yellow Springs, Ohio 

The Ohio constitution contains two different articles dealing with 
fillancia1 matters, Article VIII entitled "P~~b l i c  Debt and Public 
Worlrs" and Article XI1 entitled "Finance and Taxation." The first 
of these contains thirteen sections, nine of which date from 1851, one 
from 1912, one from 1921 and two from 1947. The first sectionof Article 
VIII authorizes the state to contract debts to supply casual deficits or 
failures in revenues, or to meet expenses not otherwise provided for, 
but limits the aggregate debts at  any time to $750,000. This limit was 
fixed in 1851 when such a sum represented la substantial portion of the 
state budget. I t  is unrealistic today and a convention would want to 
consider whether or not it should be raised or repealed. Under the pro- 
visions of section 2, debts to repel invasion, suppress insurrection or 
defend the state in war may be created outside the limitation of section 
1. Because of the limits imposed by section 1, it has been necessary 
twice (in 1921 and 1947) to amend the constitution to issue bonds to 
pay a bonus to veterans of World Wars I and 11.' As the bonds issued 
under the 1921 amendment have all been paid, section 2a could be 
omitted in any convention revision of the constitution. 

The third section of Article VIII  prohibits the creation by the state 
of 'any debt not authorized by section 1 or 2. Section 4 prohibits the state 
from loaning its credit to any individual association or corpor&tion, or 
becoming a stockholder therein. 

The fifth section expressly prohibits the state from assuming the 
debts of any county, city, town or township, unless such debts were 
incurred for the defense of the state. Such a limitation as this may be 
unwise. Municipalities cannot take bankruptcy. The state, by careful 
administrative control may try to prevent cities from hatring hancial  
troubles, but when local governments are unable to meet their obliga- 
tions, the state may have a moral duty to step in land protect persons 
who have invested in municipal bonds. Such a section as this needs 
reconsideration in the light of new federal laws. 

Section 6 goes on to prohibit the legislatnre's authorizing cities to 
lend their credit to or become stockholders in a private enterprise 
although this is not to be construed to prevent the insuring of municipal 
property in mutual companies. The section concludes with a sentence 
added in 1912, which authorizes the legislature to regulate the rates 
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? charged by insurance colllpanies organized in or doing business in the 
state. I t  would seeill that this should he transferred to the article on 
Corporations. 

Sections 7 to 11 of Article VIII  create a state sinking fund, estab- 
lish an ex-oficio sinking fund commission coilsisting of the governor, 
treasurer, anditor, secretary of state and attorney genEaI 'Most states 
have forbidden the issuance of term bonds, thus making sinking funds 
obsolete. A convention should consider whether such a fund is needed 
any longer in Ohio. If serial bonds are issued, the treasurer can easily 
pay them as due, and a sinking fund commission no longer would be 
required. . - .  , 

Article XI1 of the constitution consists of twelve sections, two of 
which date from 1851, six from 1912, one from 1930, one from 1933, 
one from 1936 and one from 1948. Nothing seems to invite constitu- 
tional amendments like an article dealing with k a n c e  and taxation. 

I The older sections of this article are 4 and 5. These require the General 

i Assembly to provide for raising revenue sufficient to defray the ex- 

i penses of the state, including interest on the state debt; prohibit the levy 
of taxes except pursuant to law, requiring each such law to state the 
purpose of the tax and restricting its use to such object. I n  1912 poll 
taxes were prohibited; debts for internalimprovement were outlawed; 

. ,. , 

inheritance and income taxes were authorized; t3e bonded debt of the 
state and its subdivisions was to be protected as to principal and inter- . .. . ., .. ,. 
est; and franchise and excise taxes, as well as taxes on the prod 
minerals, were to be permitted. I n  1930 half of all income and 
ance taxes was reserved to the munty, school district, city, villa 
township in which it originates, as may be provided by law. A' 
amendment imposed a ten mill limit on the taxation of real estate 
permitted classification of property for purposes. of .taxation.. En 

:' .the state was forbiddento oharge an excise tax onfdod for hum 
sump:tion off the premises where sold. I n  1947 an .arnen&nent; 
the use 'of moneys derived from motbr vehicle or gasoline tme  
other than highway purposes. 

Article XI1  is a hodge.podgeof sacred cows. A consti$utional con 
vention certainly is needed, as C t  was i n  1912, to rationalize all thes 

.. ? conflicting rules. Furthermore, consideration needs to be given to . . . ' . +:+ 
- . .: 

whether or not the doctrine of state preemption of tax sourim as created ,. . 

and developed by the Ohio Supreme Court shall stand or be modified by 
a constitutional provision authorizing cities to use the same sources of 

I taxes as the state if they wish to do so. Some clarification also may be 
needed on the subject of exemptions, such as those of property used for 
religious and educational purposes, whic,h are growing to unexpected 
proportions. I t  has now been long enough, alao, to evaluate the experi- 
ence with the ten mill constitutional tax limit on real estate and decide 
whether or not this section should be kept in its present form. 

j 



The prorisions on finance in a. state constitution. ~uiless ronched 
in the most general lailgua.ge, are ill  need of ocrasional revision. Both 
public clemalld for governmental ser\-ires and the means of pn\-il~;: for 
them change. One markecl manifestation of this challge is the s ro~r th  in 
recent decades of cities ancl t-heil. suburbs. Tecl~nological chn~~gc  ancl 
urban concentration of population not only have created t~dditional 
demands for public ser\ic.es but also have chan~cd the llase ul)on which 
tases can propel.ly he levied. The ownership of real pro]le~.tl, oilcc the 
sole presuinptire evidence of ability to pay taxes, no longcr ocrupies 
snch an important place. Intangibles, inrlnding private and fctleral 
debt and equities in corporatiolls, now talre on a far more important 
status than in 1502 when tlie first constitutioll was writtell. Fni,tl~er, 
an individual's sa.lary or wage income ]nay be sul~stantial, with a high 
presunlptive ability to pay taxes, and yet snch a person ]nay own little 
in the 1%-ay of tasable real or. persolla1 propert>-. 

Soine amenrlments have heen made in the Ohio conctitniio:l to 
allow at least partially for clianges in taxpaying ability and for the 
gieater needs of modern living. The changes, however, havc 1:ccil in 
the nature of patchwork. No thorough-going revision has been unc!cr- 
talren to make the Ohio constitution a more satisfactory basis EOI. legis- 
lation on taxation and expenditures to meet the needs of the p1-csent 
time. The changes which have been made can be characterized as n 
mixture of legislation and constitutional amendment. For example, tiic 
basic provision of a sales tax is statutory legislation; the prohibition of 
excise taxes on food sold for consumption off the premises is in the 
constitution. 

With the exception of the thirteenth Section of Article XVIII, 
which furnishes the Ohio Supreme Court's basis for the preemption 
doctrine, there is no explicit. provision in the constitution for the separa- 
tion of revenue sources between the state and local governments. The 
state. relies mainly on excise, inheritance and indirect taxes for its 
support, while the local governments have their main source of locally 
controlled revenue in the tax on property. A considerable amount of the 
state-collected taxes are returned to the local units either on the basis 
of oricin or of presumed need. The separation of revenue sources, and 
the distribution to local units of state-collected taxes, are based on both 
r.onstitutiona1 provisions and legislation, with no clear theoretical 
distinctions. 

Financial provisions of the Ohio constitution which at  the present 
time contain ambiguities, are inequitable in their tax incidence, or 
fail to meet the demands of present day conditions of living are 
analyzed below. 

The T e ~ z  Mill  Linzitatiogz 

One of the most dellatable features of the constitutional provisions 
reupectinp taxation is the limitation nf  real property tax levies to ten 

~llilla un edell dollar valuation of real property within the taxing juris- 
diction. If such a limitation were absolute it would be intolerable. Ac- 
col.tlii~pl,v, Artirlc SIT, Section 2, pro.rides that "laws may he passed 
authol.izing additional taxes to be levied outside such limitation" when 
approvecl by at least a majority vote within the taxing district. The 
appai.ent pnrpose of thc constitutional provision is to re t ra in  extrara- 
gance within taxing subdivisions. Wliether it has been effective in its 
p n ~ ~ l ~ ~ s r  i.; questionahle~ tlie ley!. in all metropolitan and most rural 
c*onlnl~uiitics iilvai~ial~ly esceccls ten mills,' and this seems inevitable 
ill viva. of the l-isi~ig costs of c.ox7ernment. The requirements for par- 
ticipation in the Scllool Foundation Fnnd make some. excess inevitable. - 3 

h full dress reconsideration of this provision of the constitutioii 
by a aonvention seems desirable at  this time. The ten mill limitation 
was llorn in a sc\-ere depression. It seems fantastically inadequate and 
repressive in a time of inflation. Its proponents, in the campaign which 
lecl to its adoption, pronlised that the income lost by the limitation to the 
municipal governments would be made up by the General Assembly, 
from other tax sources, according to demonstrated financial need. The 
blundering and patchwork series of efforts to make good on these prom- 
ises has not inspired confidence in the capacity of the state lawmakers 
to solve the problem. A constitutional convention might well make this 
one of its major items of business and by a well-considered constitu- 
tional provision end the incessant bickering and lobbying between the 
cities and the legislators. 

One example of the fluctuating policy of the Assembly in this area 
is afforded by the series of laws which fix the percentage of vote re- 
quired in order to approve levies outside the limitation. This has I ,  *, II 

-,*$A% varied from a simple majority to 65%, depending on the problems of -+,g$' 
the moment and on the nature of the subdivision involved. Preferential ,- 5 ' 5  w L 

-;,$$ 
treatment has been extended to school districts throughout the history 1%; q T ' r  of the limitation. Operating levies for city government have been the .$$; most difficult to obtain. While it seems clear that there should be some -ydv, 

,:+,!u:"~ flexibility in tax rates, it seems equally evident that the constitution jcg3j4: 
might define the conditions for the adoption of specin1 levies more ac- t;+~ 

% ", 
,, - curately. It would be possible to state clearly that such levies might be 
.$ adopted in all cases by a simple majority of those voting. A convention 

might well consider such a change." 

Taxation of Miierals 
I t  would be hard to imagine a more ineffective method for taxation 

of minerals than that required uncler Article XII, Sections 2 and 10. 
The former section requires that land shall be taxed by a uniform 
rule, according to value; the latter authorizes the imposition of tases 
upon the production of minerals. Minerals in place are certainly 
"land" for tasinc purposes, althougl~, of course, minerals are personal 
property when they are severed from the land, hence, under Article 



XII, Section 2, they must be taxed in the same manner and to the same 
extent as all other land. I t  seems clear that the legislature could not 
differentiate between land containing minerals and other land.' 

This leads to obvious difficulties, which can be illustrated by an 
example. Suppose tract A bas a poor grade of coal which has been 
mined sufficiently so that the value of the tract can be reasonably esti- 
mated by the county auditor. Tract B has rich oil deposits which are, 
however, unknown because there has been no drilling in the area. From 
a practical viewpoint, the minerals on tract A will be taxed, while those 
on tract B will not. be taxed, simply because t,lleir existence is not known. 
Moreover, even if the existence of oil is known, it is impossible to do 
more than make a very rough guess as to its value, although the coal in 
place may )be measured approximately by core drilling or estimated on 
the basis of local geological form'ation. 

Section 10 does nothing to relieve this inequity. I t  simply author- 
izes imposition of severance taxes-that is, taxes measured by the 
amount of mineral actually removed from the land. But since real 
est,ate tases on all land must be imposed at a uniform rate, the sever- 
ance taxes would have to be added to the property taxes. Thus, if 
severance taxes mere enacted without revising the assessments to 
exclude minerals in place, they would add t,o the t.ax burden of owners 
of such minerals, but would not equalize it." 

This embarrassment has not gone unnoticed. The Ohio tax com- 
missioner conducted a study of the tax and revenue system of the state 
of Ohio and its political subdivisions and made a fqrmal report to the 
governor in 1947. It was then recommended that a severance tax be 
substituted for the ad valorem tax on minerals. Not only was it believed 
that such a tax would be more equitable, but also that "the substitu- 
tion of a severance tax for the present ad valorem (real estate and 
personal property) tax on minerals and mineral rights will provide 
additional revenues in many counties that are now requesting increased 
aid from the state.'" However, no action was taken. 

Exemptions 
Article XII,  Section 2, limits in somewhat dubious language the 

authority of the General Assembly to grant exemptions from real estate 
taxes to various charitable, religious and educational groups. Under 
that section, exemptions are authorized only for "burying grounds, 
public school houses, houses used exclusively for public worship, insti- 
tutions used exclusively for charitable purposes, and public property 
used exclusively for any public purpose." The section has been inter- 
preted by the Qhio Supreme Court to limit sharply the exemptions 
claimed ;by various organizations. The problem is one of extreme diffi- 
culty and a detailed consideration of the numerous (and occasionally 
inconsistent) decisions of the Supreme Court is not possible here. 

63 . 
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However, two problenls should be considered : 

(a)  EXEMPTIONS FOR PUBLIC HOUSING 
Many Ohio cities are plagued today with sluill areas and a pressing 

need for adequate housing. The problem was recognized by the Ohio 
General Assembly in 1933, when it passed the state hous~g , , l~w . '  Under 
that act and Federal statutes, Federal funds were made available for 
slum clearance in Ohio. The Ohio Supreme Court once held that all 
housin~ (developments ~r-ere subject to Ohio real estate tases. This deci- 
sion was summarily reversed by the United States Supreme Court in 
City of Cleveland 11. United States,hhich held that these taxes could 
not be assessed, under the Federal constitution, w i n s t  real estate 
owned by the United States. 

But current adluiilistration of Federal housing assistance contem- 
plates in some cases that the developments will be owned by parties 
other than the Federal government. I n  order that Federal assistance 
may be obtained in such enterprises, however, it is necessary under 

I 
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Federal regulations that the property be exempt from local real estate 

I taxes. No exemption for this purpose is authorized by Article XII,  
Section 2. The Ninety-Eighth General Assembly sought to encourage 
slum clearance with Federal aid by amending Qhio General Code Sec. 
1078-36 to provide that property acquired or owned by the housing 
authority established under the 1933 law "shall be public property used 
exclusively for a public purpose within the meaning of Article XII,  
Section 2, of the constitution, and shall be exempt from all taxation 
. . . " Ohio General Code Sec. 5356 was likewise amended .to provide 
that such property should be exempt from real estate taxation along 
with other types of property mentioned in that section. However the 
decision of the United States Supreme Court i n  the C 
case required 'exemption only because of ownership 
government. The immunity of the Federal governme 
would hardly extend to non-governmental or even 
authority ownership, notwithstanding that construction 
financed by Federal funds.' 

Whether public housing should be granted an exemption from a 
valorem taxation is a question upim which debate frequently beeom8 
heated. The General Assembly has resolved the question in  favor of 
exemption. In view of the substantial doubt as to the constitutionality. 
of laws establishjng such exemption, it seems approprimate to consider 
the desirability of fixing the existence or non-existence of the.exemption 
by constitutional provision.Bn 

(b) CHARITABLE EXEMPTIONS IN GENERAL 

It is not easy to decide what is included within such terms as " insti- 
tutions used exclusively for charitable purposes" and "houses used 
exclusively for public worship" as mentioned in Article XII .  Inter- 
pretation of such terms on the basis of dry logic is not always possible 

I 



or desirable. Sonie recent decisions of the Oliio Suprenie Court on the 
subject haye drawn clubiuus clistiiictioiis which point ont the need for 
making the lllilitations of Section more specific. 

For example, parish lionses used as ~esidetices 11:- 1ninistci.s are 
subject to tax.'-o is property nsecl 11y an orphan asylum, notv,itli- 
standing that the 1e::islature may spcc,ifically tlcc.la~*c it tu 1)e cst1nll)t." 
Also, property used to train persons for t,he ministry is taxable." On 
the other hand, residences occupied by the president, professors aiid 
head janitor of a denoininat.ional college are exempt." I~il~ewise. it was 
recently helcl that, although living quarters for a ja.liit,or were fu~nislied 
~vit,hiii a churc,h structure itself, the elitire structure mas exenipt." 

h-or does inconsistency end there Exeinption was cleniecl for real 
property owned and nsed by the Battelle Memorial Institute in scien- 
tific reseal.cll. hecausc it received payment in some cases from industrial 
colpol~ntions for research done by the Institute on assignment." On the 
other hand. r ~ a l  property of hospitals which charge fees to all those 
ablr to pay, 111it are non-profit organizations, was considered exempt by 
tllc Ohio Supreme Court in 1917 and still retains exempt status.'" 
('haos wa.: rccently in:rcasecl hy C'lez.e!n:~rl O.stcopnt7~ic 1 lo:p i tn l  1, .  

Znngerle," in which the Ohio Supreme Court held, with three judges 
dissenting, that since that hospital had shown a substantial profit for a 
short period of time it was not entitled to exemption. I t  was, however, 
a non-profit organization and applied the profits towarcl the retirement 
of its indebtedness. I t  had not previously been considered that an at- 
tempt of a non-profit organization operating a hospital to retire an 
indebtedness and insure solvency to resist a possible depression would 
result in a sacrifice of its exempt status. I n  none of these cases did the 
or~anization sought to be taxed seek a private profit. I n  every case 
services were rendered which might properly be considered as of value 
to the public. Sound tax administration would seem to require that the 
entire subject of exemptions be carefully reconsidered and that more 
specific limitation or expansion of the power of the legislature to exempt 
property should be expressly stated in the constitution. 

Apportionment of Inheritance and Income Taxes 

Article XII, Section 9. of tlie constit~ltion reiiljre? that n ~ t  less 
than fifty per cent of the income and inheritance taxes collected by the 
state shall be returned to local governments in the manner designated 
by the General Assembly. This section would seem to afford a minimum 
source of revenue to local governments. However, since an increasing 
number of people of wealth maintain their residences in suhurhan areas 
outside of the corporate limits of the city, the allocation may be made 
to a snburban rnuniripalitv ~vhose nerds can he amplr pro\-irlcrl for 
throngh other taxes. Further, it is incon~ruons to earmark those 
ierenucs through the constitution and leave it to tlie General Assemhlr 
to earmark or appropriate under qeneral statutes receipts: from all 

otllei, taxes. Tliis provision is legislative in chai~acter and sllould he re- 
xnoveii from tlie constitution, thus leaving full discretion in the General 
A\ssc.~nl)ly as to the tlisposition of t l ~ c  procectls of this tax. 

Wher~  Can Cities Impose New Taxes? 

No one needs to be told that Ohio cities are having serious finanelal 
tllfficulties. The reason is not far to seek Their revenues arise p1.i- 
marily from the taxes on real estate. i\Iany tax officials and tax payers 
clo~~bt whether the burden of almost completely supporting local gov- 
el~nments, now borne by property owners, should Q O ~  be ghared to a 
greater extent by persons who do not own property For these reasons, 
cities and counties have sought repeatedly in the last few years to find 
new sources of revenue. If they do not find more revenue, the present 
practice of running to the state and the Federal government for a 
llanclout will become even more general and, indeed, more necessary, 
than it is today. 

New sources of revenues for local ~orerninent might inc1na.e 
income, inheritance, sales and other taxes on consumption, however, in 
Ohio, many of these are preempted by the state. The principal ce funds taxes 
for the operation of the state government are obtained from exci, 
of various kinds, although there is no state income tax in Ohio. 

If cities were permitted to levy the same taxes as the state, very 
serious problems of tax administration might arise. 'Vt certainly may 
properlv be argued that the constitution ought to prevent a problem of 
this kind from arising by establishing a division of tax sources between 
the state and its cities. 

In  a series of cases the Ohio Supreme Court has held that cities 
cannot impose excise taxes where the state has entered the field, even 
though the General Assembly has not forbidden the city to do so. The 
cases are numerous and have been the subject of a penetrating study by 
the former Ohio tax commissioner." A recent case will illustrate the 
point: In  Haefner v .  City of Young~town,'~ the city-imposed tax on 
consumers of natural gas, water, electricity and telephone service was 
held void because the state had imposed a tax on the public utility and 
had e--emnted sales of utilitv services from tbe state sales tax. At no 
time did the General Assembly forbid the cities to impose the kind of 
tax involred in that case. The citv ordinance was nnllified onlv on the 
grouncl that the state "by implication. . , preempts the field by levying 
the same or similar excise tax " The former tax commissioner has ex- 
pressed douht that the legislature could, even here, specifically author- 
ize that city to impose the tax under present interpretation of the 
ronqtitntion 1 ) ~ -  the Supreme Court." 

Any constitutional limitatioil on the power of the General Assem- 
bly and  t,he cities to allocate the total sources of tax revenue as their 
respective needs dictate is undesirahle. Moreover, if the General Assem- 



bly desires to exclude cit,ies from oslng certain types of tasation it seems 
proper to require that it say so in plain terms. To seek exclusion "by 
implication" does not promote sound tax ailministration or public 
finance. 

Clarification of the so-called doctrine of preemption is urgently 
needed and may be considered intelligently and at length through a 
constitutional convention. 

Miscellaneous T a x  Problems 

Other problems appear of comparatirel>- less iinpol.t,ance than 
tllose discussed. Two are significant enough to require mention : 

Article 11, Section l e  prohibits the use of the initiative and refer- 
endum to pass a law authorizing classification of property or a single 
tax. KO sound reason appears for such a limitation. The point has 
already been discussed in the chapter onInitiative and Referendum. 

Article XII,  Section 12, prohibits imposition of a sales tax on food 
to be consumed off the premises. I t  has been held that "food" includes 
candy and confectionery." No exemption is available for drugs. No 
argument is needed to demonstrate the folly, so far as public needs are 
concerned, of taxing purchases of medicine and exempting purchases 
of candy. 
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CHAPTER VIII 

HOME RULE A N D  LOCAL GOVEKNMENT IN OHIO 

All of the tTniro.sity of Toledo, 

Toledo, Ol~io 

What is hoiiie rule? The tern1 itself has caused difficulty both 
aluong political scielitists and in the courts. Rodney L. RIott, in an 
escellent recent stud:-, lias defilled home rule as "a relationship b e t ~ ~ e e n  
the cities and the state in which tlle cities enjoy the fullest authority to 
determine the organization, procedures, and powers of their own gov- 
ernments, and a masiinum of freedom from control by either the legis- 
lature or state adnlinistrative officers.'" Some have defined home rule 
simply as the power to frame and adopt a charter. 

Perhaps a brief glimpse into the history of state-local relationships 
will aid in clarification of the issue. From early times in our history, 
the courts have adopted an attitude that cities were created by the state 
and remained as creatures of the state. This complete subo~dination 
to the state .applied not only to the actual creation of the municipal 
corporation and to the grant of basic powers, but, also, to each addi- 
tional power which was found necessary or desirable. 

Historical Background 

I n  Ohio, from 1803 to 1852, the legislature treated each municipal 
incorporation and each change in municipal powers separately or 
specially for the most part. At times, under the pressure of many 
changes, efforts were made at  establishing a pattern or general law;' 
but, generally, resort was to a specific charter of incorporation. Toward 
the latter part of this period, as both public and private corporations 
began to grow, the legislative burden became too great. I n  the conven- 
tion of 1850, which framed the constitution under which Ohio still 
operates, the claim was made that "three-fourths of the laws of Ohio 
are special and local in nature.'" 

I n  the effort to reduce the volume of special and local laws, the 
1851 constitut.ion provided that "the General Assembly shall provide 
for t,lie organization of cities and incorporated villages, by general 
laws . . ." and that "the General Assembly shall pass 110 special act con- 
ferring corporate powers."' Pursuant to these constitutional provi- 
sions, the General Assembly in 1852 passed the first comprehensive 

\ 

general law for the organization of cities and villages and repealed all 
previous general and special laws. Uncler the act., incorporated places 
were classified as cities or villages, depending upon whether they had 
more or less than 5,000 popnlation; and cities were further subdivided 
into classes of more or less than 20,000 population." 

*-: , . 
C'lassification of cities by population is usually sustained by the 

cowts; and, in fact, such classification of cities was sustained by the 
courts in  Ohio for a period of fifty years between 1852 and 1902. How- 
ever, during this fifty years, there were developed, by the General 
Assembly, population classifications so minute that the eleven principal 
cities of the state were each in a separate class and gra85. Thls intent of 
the legislature to treat sach cities individually was indicated by the fact 
that toward the latter part of the period the title of the acts and mar- 
ginal notes in the statutes designated cities by name. 

Most of the principal writers of texts on municipal government 
describe the period of municipal government .beginning with 1850 as 
one of "extensive legislative interference" in the affairs of cities. Ohio 
was no exception. This same period has been characterized as being 

I "the dmark age of municipal politics," a period chiefly known for the 
Tweed ring in New Yorlr and its counterpart in many cities of the 
country. Though many of the "classified" special acts which were 
passed in this period may have been in the best interests of good govern- 
ment of municipalities, it cannot be denied that many had less lofty 
motivation. The Toledo case of Knisely v .  Jones, cited below, illustrates 
the latter kind. 

Early in 1902, the courts in Ohio began to look askance a t  classifi- 
cation as practiced in Ohio." Then in the 1902 term of the Supreme : 

Court came a series of cases from Cincinnati, Cleveland and Toledo .. 

challenging certain acts of the legislature on the basis that by the use 
of minute classification the laws were made special rather than general 
as required by the state constitution.' Underlyingthe culminating 
Toledo case lay an effort t o s t r i p  intiependent Mayor Samuel N. 
"Golden Rule': Jones of much of his executive power by vesting con- 
trol of the police department in a board appointed by tUe governor in 
all cities of class one, grade three (Toledo was the only city in this class 
and grade.)' I n  denying a writ of mandamus, the Supreme Court held 
that "The apparent legislative intent is to substitute isolation for classi- 
fication." This case, with two others decided the same day affecting 
other cities of the state, nullified the whole classification system.' 

As a result of the decisions of the Supreme Court, the Ohio legis- 
lature was immediately called into special session by Governor Nash 
and it performed the Herculean task of adopting a nlul~icipal code in a 
very short time. This rode provided one form of government for cities, 
and one form for villages (~uilder 5,000) ; the only variation allowed 

> was that of providing an increasingly larger council for the more popu- 



lous cities. The ul~iformity iinpos;;c~l 11). t,his c..oclc on cities. l,aiifiillg troln 
almost 400,000 to a inere 5,000 population, has proved too rigid. HOW- 
ever, this code, wit11 ameildments, and subject to the 1912 constitutional 
amendments, is still the hasic law in Ohio for municipalities nl~ich (10 
not choose a 110111~ rnle or optional chartcr. 

As noted in the preceding pa~agiaaph, constitutional ainendinents 
adol>tecl in 1912 atteml>tecl to provide two forlns of relief from mnni- 
cipal code rigiclity : 1)  optional cliarters; and 2 )  home rule. The op- 
tional charters, antllorized in Article XVIII. Section 2 of the constitu- 
tioil as so an~t?ndccl, permit t.lit. legislature to clevise a, nu~nher of general 
charters of different forms wliicll may 1)e atlol~tetl 11)- iuunicipalities. 
The Ohio le~islatnre has framecl three such charters providing for dif- 
fering forins of city government : the federal plan (mayor-council) , the 
com~llission plan and the city manager plan. Of course, these optional 
c,harters are snl~jcct t o  legislatiye amenchnent, and must. be so amended 
if there is t,o be any alteration in the powers of m~ulicipalities operating 
thereunder. 

Constitutional Home Rule in Ohio ! 
The home rnle provisions of the constitution adopted in 1912 con- 

sist principally of Article XVIII,  Section 3 which provides that : 

"Municipalities shall have authority to exercise all powers of 
local self-government and to adopt ,and enforce within their 
limits such local police, sanitary and other similar regul~ations, 
as are not in conflict with general laws," 

and Article XVIII,  Section 7, which provides that:  

"Any municipality may frame and adopt or amend a charter 
for its government and may, subject to. the provisions of sec- 
tion 3 of this article, exercise thereunder all powers of local 
self-government. ' ' 
Before examining the practice of municipal home rule in Ohio, two 

unusual aspects of the Ohio. home rule provisions must be noted: 1) 
home rule is granted to ,all municipal corporations without regard to the 
size of the community; and, 2) the home rule powers granted by the: 
constitution extend to all municipalities, not merely to those which 
adopt home rule charters.'" 

I n  Ohio the courts have had to define the nature and content of 
home rule because of two ambiguous phrases in the constitutional pro- 
visions : 1 )  " local self-government" and 2) "conflict with general 
laws." The courts are not happy about the task of interpretation as 
may be discerned in a 1917 case, State v .  Cooper, in which the court j 
says : 

"Indisputably these provisions are hazy and ambiguous, and it 
is unfortunate that the members of the Collstitutional Conven- 
tion did not more fully define the powers of local self-govern- 
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inent oonlnlit,tcd to chartered cities, and thus relieye the courts 
from exercise of wide discretion and froill never-ending ap- 
peals for construction of this constitutional clause; and like- 
wise relieve the judicial department of the government from 
the criticism too often made that it has exercised the power of 
framing a Constitution-a power that has been l o d a d  in t h ~  
people."" 

Fordham an11 Aisller, in their cscelleilt revlcw of home rule powcrs 
in Ohio, state that "as thc cspressiori of a broad political idea, either 
the C'alil'ornia or the Ohio term carries considerable meaning, but, as a 
legal concept. 'local self-government' is as lacking in sh?rpness of mean- 
ing, after thirty-fi~e years of interpretation, as it was Lt the'outset. I t  
has been a fundamelltal difficulty with the home rule concept from the 
beginning that put~lic affairs are not inherently either local or general 
in nature. ' "' 

I n  respect to "conflict with general laws", this same study points 
out that the courts have adopted the "head-on-clash" theory of con- 
flict and have viewed general laws as those which apply uniformly 
throughol~t the state and which are of general concern to the state as a 
whole (Proelich v. CleveZund.) " A review of the cases shows that the 
court has not been consistent even under the above standards. 

Judicial Interpretation of Home Rule in Ohio 
Next let us examine the status of home rule in Ohio as i t  has de- 

veloped in interpretation by the courts. For the organization and cita- 
tion of principal cases we have relied heavily upon Fordham and 
Asher's study in the Ohio State Law Journal for the winter of 1948. 
We suggest that for a more extended knowledge of the specific situations 
and problems dealt with in the cases herein cited, the reader should 
examine the full texts and reasoning of the court decisions referred to. 

A. Governmental Structure 

Original incorporation must be under general law; thereafter 
local voters may choose (a)  to remain under general law, or (b) to elect 
to come under an optional charter, or (c) to adopt a home rule charter. 
Peculiarly, a city operating under an optional charter may adopt a 
home rule charter, but a city operating under home rule charter cannot 
choose to come under an optional form." 

Cities have considerable freedom in fashioning the form of their 
government and in organizing its legislative and executive branches. 
However, a city map not create a municipal conr t , '~ven  though it must 
provicle suitable accomnlodations and facilities if such a court is estab- 
lished by the state.'" 

1. POLICE AND FIRE DEPARTMEWTS. Police and fire protection, 
rightly or wrongly, are considered by the Supreme Court to be matters 



of state-wide concern, and are tlierefore subservient to state legislation. 
Cities are bornid 11y state laws setting up retirrn~ent systcnls," proliil~it- 
ing educational req~~ireiuents for police examinations," regulating n-orl: 
scllednles mid l~olidnys for firellieli." aiid req~iiriiig that rliscil~liilary 
hearings for police lw held 11- the safety dii.cctor alltl llot 1,)- t l ~ c  city 
~ l l a l l ~ ~ ~ 1 . . ? ~  

2. HEALTH DEP.\RT~LESTB. Tlie statc ]nay crcal-c 11c!altll clistrjcts 
aiicl impose upon municipalities the burclen of finailciiig tliem." and 
rnap require iilstallntioii of sewage disposal facilitics." JVlicrc tlie 
state legislature has indicated an illtellti011 to eseiiipt health district 
positions froin civil service 1)~- strilril~g out merit yrovisioiis froill a 
previous law," tlie contrary civil service sectioils of a iil~1nicil)al charter 
clo not. operate. 

3. AD IIoc DISTRICTS. Tlie creation 1,- tlie state of flood coiitrol 
(aiicl pl.obably housing) authorities within hut not coterminous with 
citles, have hecn held a valid esercistx of state pov-era hut sucli agencies 
could riot, under Ollie court tlieory, br  established by a city under a 
home rule cllartcr. 

B. Personnel 

Generally spealring, the qualification, duties and manner of se- 
lection of purely municipal officers is within the area of local self-gov- 
ernmelit.'" 

1. CIVIL SERVICE. The constitutional requirement of civil service 
applies to employees of state, county and c i t y i 2 k o  mention is made of 
villages, and the courts have held that i t  does not apply to them." 

A home rule charter provision on civil service in  compliance with 
the constitution but not with the statute has been upheld.'" Conflicting 
decisions are found with regard to  civil service regulations a t  variance 
with the state statute regarding police department appointments." 
Statutes supersede a charter with respect to fire, police, health and 
municipal court employees; thus, police examinations cannot be closed 
to persons who cannot meet certain education requirements," health 
district"' and court employees " cannot be required to take civil service 
examinations, and the city cannot set u p  compulsory retirement provi- 
sions for firemen and policemen.'" 

A city cannot legally enter into an  employer-employee contract 
providing for a check-off on wages."' 

2. QUALIFICATIOX OF ELECTORS. Cities may prescribe qualifications 
of electors for inmiicipal elections, as ii~clicated in a 1917 case in which 
a, city granted woillall suffkage.'' 

3. N O ~ ~ ~ N A T I O N S ,  ELECTIONS. Municipalities may deteriniiie tlie 
a~pointnlent  or election of rriunicipal oficers, niethod of nomirlation and 

Inillillcr of co~itluctillg elections f o r  lu~ulicipal officers." Pourts hnvc 
sustained the substitution of iioillinatioli by petition for the direct 
priniar?-." proportional rcpl~e~ei~tatioii.~%onfel-rii~g the .juclicial powers 
of a ma-01 on the president of the c o u n c i l . ' ~ ~ n i l ,  oddlv a t  variance 
\vitli otller policc. fire, lienltl~ and c o ~ ~ r t  castxs, a. I!):::; decision held that 
a muilici]>nl jnclge was a local officer and l~onitd 1 ) ~ -  c l ~ a r b y  ~l,omina.t.ing 
~ I I ~ ~ I ( T I ~ I I ~ ~ ~ . ;  rnl-licl. tlinii a l~arallcl state law."' 

4. S.II.;\RII:S. Thc ( l~te~i~i i i la t io i i  (1.P salaries is belicvc~l to l)e of local 
~ollcCl'J1, \\-it11 the possi1,lc esccption of those einl~loyees engaged in 
jltdicinl, liealtll, l)olic~, fire and other "state-wide coi~cenl" flulctions." 

O L .  , 

C .  Procedures 

Legislative nnd administrative proceduies arc gen&ally con- 
sidered to he matters of local self-government. Courts have sustained: 
charter requirements for over-riding the local planlliilg ~ ~ r n m i ~ ~ i ~ n ' ~  
(except where a state highway was involved) ;'\charter requirements 

! for publication of ordinances whicli differed from those established by 
the statutes;" and more recently (1947) charter procedures involving 
the sale of land to the federal government without conforming with the 
statutory requirement of competitive bidding.'" 

D. Substantive Home Rule Powers 

1. PROTECTION OF PUBLIC MORALS. I n  the earlier cases cities were 
allowed to regulate the sale of liquor by imposing heavier penalties than 
the statute,'" fix closing hours earlier than state permits authorized," 
and to prohibit sales to those under eighteen years." These cases were 
under the theory that there was no conflict with state law. Bui. more 
recent cases have denied the right of a city to limit liquor permits to 
fewer than allowed by the state," and have found a n  implied conflict 

. between a city mldnight closing law and state liquor permit hours." : 

Citieshave been denied the right to use public funds to erect a 
municipal theate$:' or to censor films," .but have been allowed to pro- 
hibit the Sundtiy showing of motion pictures." 

2. CONTROL OF STREETS AND TRAFFIC. Cities have been permitted 
to set u p  weight limits for vehicles lower than those establislied by the 
state," to prohibit cleats on vehicles," to prohibit the stopping of motor 
busses" or require stopping in desi~llated places," and to provide 
parking meters." An  ordinance mas invalidated which required motor 
busses to trayel on practically impassable streets.'" 

1 
I Cases are found on both sides regarding tlle right of cities to im- 

pose speed regulations, in part  depending upon the varying policy of 
the state. S t  present the statutes appear to allow local regulation con- 
sistent with state law."" 
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Cities ma)- reqnire inswai~ce or boiidiilg for tasi ilrivers," inay 
cstablish safet,y zones l'or loadilig street- cars ancl busses.''' a i d  ])lay re- 
qnire a safety stop before eiltraiice on a maill thorou~lifare." On the 
other hand, they cail~iot, prohibit tlie me of t.l~e streets to a ilrivcr ~ulder 
eighteen years.'' 

3. PTJBLIC HEALTH AND ~VELFARE. (litips have been sustaiiled in 
their efforts to imposc meat inspection," t o  prohibit advertising of eye- 
gla.sses," to estal~lisl~ stanilarcl weight for a, loaf of l)~ca,d."' to p~ulish an 
attempt t,o st,cal,"@to prohibit sales of 11orsc itacc t ips," to ~>roscl*ibc slot 
machines,'" ancl to liinit thc ]lumber of jewelry auctions." They have 
not been allomccl to rc~ula tc  tllc 1io11rs of l)a~'l>or S ~ O ~ I S , "  ]lor to appro. 
priate money for t,llc ilay care of cl~ililren of worliilig mothers.'Vn 
respect to this snl>ject iuatter Forclham ancl Asher conclude that "per- 
haps, the 'orrect theory is that mniiicipalities ma.. a d  nntil the state 
pre-empts the field. ' "' 

4. MISCELLANEOUS. Planning and zoning laws have been upheld 
as local powers. 'The power to control the public schools'hnd librar- 
ies" rests entirely with the state legislature, even to a point where the 
city is not permitted to charge for a building permit for a school. 

There are many other major fields in which the home rule picture 
might be presented. These inc,lude the fields of taxation, the control of 
public utilities, the appropriation of real est,ate, and the like, However, 
the fields here presented are enough to indicate the constitutional con- 
fusion and resultant judicial whittling away of municipal home rule 
powers. 

County Home Rule 

Counties have been considered quasi-corporations under the law, 
and subject to state control as agencies of the state. The so-called county 
home rule amendment of 1933," authorizes counties to incorporate by 
framing and adopting a charter. This charter may provide for govern- 
mental framework, and for the selection of officers for the performance 
of duties imposed upon counties and county officers. The counties may 
or may not assume municipal powers, but if municipal powers are 
assumed sthe adoption of the county charter requires extraordinary 
majorities. Optional county charters also may be enacted by the legis- 
lature for local adoption, but none has been prepared. 

Many consider the idea of home rule in the county nonexistent,.bn 
Ohio since the Cuyahoga county case in 1936." In  this case the use of 
the wor.d "ordinance," the creation of a civil service commission, the 
reservation of initiative and referendum powers and the establishment 
of a countywide jurisdiction for a count,? police force were held to be 
assumptions of municipal powers requiring the e ~ ~ r a o r d i n a r y  major- 
itiks. 

Under Article S of the constitution, counties which do not aclopt 
charters and all townships remain completely uiider the control of the 
state legislature and have only such officers and powers as the legisla- 
ture establishes Tlierc is a vast area of unfiilislicd legislative bnsiness 
in these areas of local government, but this is not an appropriate field 
for consideration in a constitutional convention. P 

Despite the refreshing tenor of recent municipal home rule deci- 
sions sustaining tlie power to determine procedure for the sale of real 
estate locallj-" and permitting local income-payroll tafes in the absence 
of state pre-emption or limitation," there is no doubt but that the home 
rule power contemplated by the 1912 constitutional amendment framers 
has been depleted and left hollow in many places. I t  is not the function 
of tliis paper to assess the blame, but ~nerely to present the need for a 
re-evaluation and redefinition of home rule in Ohio. This is extremely 
important in view of the fact that two out of three Ohio citizens live in 
urban communities of 2,500 or more in population. 

i Since the problem of home rule has several facets, it seems that the 
only practical way to attack the problem is through a constitutional con- 
vention, which can consider the local government problem in relation 
to the whole problem of the state. For example, home rule requires a 
liberal attitude on the part of both the legislature and the courts, and an 
effective, alert public opinion. These requirements involve the problem 
of legislative composition and selection, the consideration of the com- 
petence and independence of the judiciary, and the permission to set 
up agencies of information and concerted action for the local govern- 
ments. 

It would seem that in the local home rule field a constitutional con- 
vention needs to be called to : 

I 

1 )  Consider the whole problem of metropolitan government 
to enable the socio-economic unit to conform more closely 
with the political and legal unit. Herein lie the problems 
of extra-territoriality, annexation, federated government, 
special districts, townships, schools, and county govern- 
ment in some cases. 

2) Improve conditions of intergovernmental relationships. 
3) Assemble together in the home rule article of the constitu- 

tion the related provisions in regard to all types of local 
governments and the rules on fiscal control by the state. 

I 4) Clarify the meaning of home rule in the light of current 
trends after almost forty years of experience, considering 
such possibilities as : 
a )  Local federalism as suggested by Mott; 
b) Conferring broad grants of power and some specific 

powers as in New Jersey and Colorado; 
4 



c) Specific grants of p o w e ~  with instructiolls to the courts 
to iut,erpret tllc powcrs broadly as in Coloraclo j 

d)  Local veto power as ill Chirago and Xew l'orli State; 
e )  Reesainination of the fiscal dutics aud limitations. I)cltll 

constitutional ancl statutory; 

f )  Establisl~ine~it of a rnlc of interpretation that I l ~ c  
cl~arter  provisioils take prccedence ovcr and supcrs;;ctlc 
statutc's affecting local gol-er~lniei~t jn cascs of confiict; 

g )  Provision in the coiistituti.on of a rule of intcrl>rctiltior~ 
that  general state laws should iiot takc precedence over 
or supersede 11ome rule charter provisions nillcvs an 
iiltelit to do so is clcarly expressed in the law, as in 
Alinnesota; ancl 

11) Requirement of a legislative declaration of intention 
to take over municipal powers and an assumption of the 
fiilarlcial burden ill such a case. 

I t  is impcratire that the. questions of local governnlent be give11 im- 
mediate attention. The earliest opportunity for a co~nprellellsive attack 
presents itself in an  approval of the call for a constitutional convention 
in 1952. 
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CORPORATIONS UNDER THE OHIO CONSTITUTION 

LLOYD -4. HEL~IS, Bowl ing  G r e e n  S t a t e  U n i v e r s i t y ,  

Bowling Green, Ohio 

The Thirteenth Article of the Ohio constitution'5f 1851, entitled 
"Corporations, " contains provisions on a variety of topics, reflecting 
the unfortu~iate experiences and fears of the time. Five of its seven 
sections have not been altered since their adoption. Two others date 

I 

from 1912 and 1936 in their present form. 
I 
i I t  has been observed in Chapter VI I I  that one of the principal 

reasons for calliilg the constitutional convention of 1850-51 was to 
provide a more satisfactory method for the chartering of municipal or 
public corporations. The legislature, under the constitution of 1802, 
had created such corporations by individual special laws. Indeed, by 
1840 the volume of such special legislation had become so great that it 
interfered with the ability of the General Assembly to give adequate 
consideration to the general legislation which was before it. This need ,I .. 
led to the proposal of a section in Article XI11 of the new constitution 

_j I -, which would require that municipal corporations be organized and 'TV,. 

governed under general laws. However, instead of placing that section 
in an article dealing with municipal or public corporations, it was 
placed in the article dealing wi-th general and private corporations. 
This section should now be transferred to the new Article XVIII  which 
was adopted in 1912. 

Another problem which was uppermost in the minds of the deb- 
gates to the constitutional convention of 1850-51 was the corresponding 
tendency of the lkgislature to charter private corporations by special 
acts. Such charters often granted extensive special privileges, and, 
hence, they were very valuable to those who could secure them. Exten- - i, i sive lobbying and even bribery were not unknown. In  order to minimize + 
these evil practices the delegates provided that thenceforward the 
General Assembly should pass no special act conferring corporate 
powers. (Article XIII ,  Section 1 )  Such charters already issued could 
not be affected, since they constituted cantracts between the state and 
the incorporators under the doctrine of the Dartmouth College Case.' 
An example of the type of embarrassment which was caused may be 

I found in the case of the Piqua B r a n c h  o f  t h e  State B a n k  of Oh io  11. 

K n o o p  where the charter of the bank was held to constitute a contract 
: for a special and limited type of taxation which could not be changed 

2 
without impairment of the obligation.' 
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One of the provisions which is found in many constitutions and 
which is noticeably missing from the Ohio constitution provides for 
cnmulative voting by stockholders. Because of the complicated nature 
of corporate security structure, and to protect minority stockholders, it 
is desirable that state constitutions provide specifically ancl adequately 
for cumulative voting by each shareholder for the directors or managers 
of any corporation." 

Most states have originally, or by means of amendment, iilcluded a 
provision reserving the right to change or repeal the laws under which 
corporate charters are g ran ted . 'Yhe  question of the nature of the 
limitations upon the power of the state, through amendment, to alter or 
vary the rights of stockholders previously acquired is considered in the 
cases of J a y  Ronald Co., Znc. v. Ha.rsha11 Mortgage Corporation and 
Hottenstein et 01 21. Y o r k  Ice ilfachine Corporntion and apparently it is 
not yet settled." This problem has been one of growing importance and 
complexity since the Dartmouth College case which enunciated the prin- 
ciple that a corporate charter is a contract between the state and the 
corporation. The case of McNul ty  v. W. J .  Sloane represents an exten- 
sion of the reserve powers of the s ta te . 'The principle laid down in this 
decision states that an amendment to a corporate charter can eliminate 
the generally considered vested right of the preferred stockholder to 
accrue,d cumulative dividends. The case states that the right to accrued 
cumulative dividends, which have not been declared, is not a debt. If 
this precedent is followed, a state may avoid the constitutional restric- 
tion enunciated by the Dartmouth College case by reserving the power 
to repeal or amend the charter bothin the state constitution and in  the 
corporate law." 

Aside from the previously suggested item of transferring to Article 
XVIII, Section 6, which relates more properly to municipal corpora- 
tions, the principal duty of a constitutional convention, in dealing with 
the problems of corporations, would be to satisfy itself that the pro- 
visions of the state constitution which cover this area are adequate to 
the needs of the present financial and industrial age. The Missouri and 

: other provisions, above referred to, should be of aid in that inquiry. I t  
may be that little conspicuous change is required in Ohio's constitution, 
since the legislature may act, and has acted, to give Ohio by statute one . . 

. . of the best corporation codes of any state in the Union. 
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THE BILL OF RIGHTS I N  THE OHIO CONSTITUTION 

The Coilstitutioil of tlle United States, as i t  was presented to the 
states by the Convention of 1787 contained no Bill of Rights. The lack 
of such ~rovisioils in tlle clocument caused much discussioll in the ratify- 
ing conveiltiolis and nearly prevented ratification in several key states 
Approval was finally secured on the promise that the first Coilgress 
woulcl prepare and submit a Bill of Rights as a set of amendments to the 
Constitution. Tliis was clone, and the first eight amendments now stand 
as a proteetioil for the people against al~uses of their liberties by the 
riational government. The state constitutiolls already had such bills of 
rights, thus making the list of individual liberties well known to the 
citizens. The national list followed rather closel5- the one which formed 
a part  of the Virginia constitution. This, in turn,  had been prepared by 
Jefferson in 1776, as a compilation of the basic liberties of free men, won 
as concessions from the kings of England over the  preceding seven 
centuries or more. 

The Bill of Rights of the Ohio constitution, which forms Article I 
of that document, follows in the same tradition. I t  is still important to 
have such a statement, although the principles of liberty now have been 
so thoroughlv established that  most of them would never be questioned. 
The state Bill of Rights protects those who live under i t  from abuses of 
power by state officers, while the national Bill of Rights, generally 
speaking, protects them against abuses of power by national officers- 
hence, both are needed. It is true that in recent years, since 1937, the 
Supreme Court of the United States has shown a strong tendency to 
estend the protection of the first amendment to the people of the states 
as against their own state governments. This has been done bv inter- 
preting the due process clause of the fourteenth amendment to include, 
by reference, all of the prot.ections o'€ the first amendment-freedom of 
religion, freedom of speech and of the press, freedom of assembly, and 
the right of petition. Thus the federal courts now will take jurisdiction 
of cases in which such rights are alleged to be infringed even though 
they arise under a state law. However, this new federal protection can 
11ardly do more than reinforce the state's protection of these hasic 
freedoms. 

'1 1.'. 
The Yreser~t Bill of  right^ 

An nilalysis of tllc provisioi~s of Articlc I of the state co~ist i t l~tioi~ 
of Ohio shows that they are much lnorc worcly and extensive than the 
guarantees of thc fcdcral Bill of Rights. The effectiveness of some of 
them might even be improved by a simplification of their bnguage. 
Othci~s, likc that  contained in Scctioil 1, arc quotations from such docu- 
inci~ts as t l ~ c  Declaration of Independence, which was a political docu- 
ineilt clcsigned to proclaim to the world the justification for the Ameri- 
can Revolution not intended to become law. Section 1 provides: 

"All men are, by nature, free and independent, aiidhavk cer- 
tain inalienable rights, among which are those of enjoying and 
defending life and liberty, acquiring, possessing, and protect- 
ing property, and seeking and obtaining happiness and 
safety." 

I t  ]nay be argucd that such a paragraph has no proper place in  a 
modern constitution. Two objections may be made against it, the first 
being based upon the nature of a constitution, and the other being de- 
rived from contelnporary political philosophy. The constitutional argu- 
ment is that, since a constitution is fundamental and orgallie law, pro- 
visions that are merely doctrinal statements should not be written into 
it. The paragraph in question neither grants nor takes away power; 
nor is i t  concerned with the framework of government. I t  is, therefore, 
without legal effect. The philosophical objection is that the whole para- 
graph reflects eighteenth century thought and is out of harmony with 
modern conceptions of the function of government. Today, government 
exists for the service of the  people, and the promotion of their welfare 
is its chief concern. Liberty is liberty i~ a social organization, and thc 
private interests of the individual must be subordinate to the greater 
needs of eociety. I n  that view no one can be said to have literally inalien- 
able rights. 

I t  is possible, however, to grant the validity of both of these ob- 
jections, and, nevertheless, to maintain that Section I should be pre- 
served. This point of view rests upon the belief tha t  i t  is advisable to 
have in the constitution an  affirmation of ' the normal freedom of the 
individual. Democratic institutions work today under conditions which 
tend to submerge the individual, so that he is in clanger of becoming a 
nameless element in the vast machinery of the modern state. Govern- 
ment needs the reminder that personal freedom remains a vital element 
in democracy. The word, "men", however, might well be changed to 
'6 persons. " 

The most rccent of the statc coastitutions, that of Missouri (1945) 
and of Ncw Jersey (1947) contain provisions similar to this section of 
the Ohio constitution. The JfocEe2 State Constitution. of the National 
3lnniripal I~eayne  includes a similar provision in its Bill of Rights. The 



word "inherent", however, might well be substituteil for tlie prcsent 
word, "inalienal~le", so as to reflect more accnrately the lnoclern point 
of view. 

"All political power is inherent in tlie people. Gorcrniiieiit is 
instituteel for theil. eclual ~ ~ ~ o t e c t i o n  anrl I~enefit, and t1ic.v ha\  c 
the right to alter, reform, or abolish the same, whenever they 
may deem it necessary; and no special privileges or immuilities 
shall ever be granted, that may not be altered, revoked, or re- 
pealecl by tlie General Assembly. " 

Do\vn 1.n tile sc~~>>i-c.olon. this is tlut*i~-ilic wl~icall is c~~l:o:~c~,al)lc o~ily 
upoil tlie bnttle fieltl. Howc.vcr, it rolitains dc~nocratic truth wllich is 
as nl)l)lical)lr lo i'a,::cist 1.11. co~?i~nai~is t  rlictntol~s a:i c w r  it was to Icings 
and princes, a i d  slioultl I1c retainec-1. Insofar as it is directed to the 
elected rel>rescl~tati\~rs of the pcople, it becomes a useful aclinonitiol~ 
not. to forget tliat it is tlie clnt,y of the governinent to serve all, and not 
merely some of the pcople. 

Seetioil 1 and part  of Section 2 could I)e conibined appropl*iately 
with the present. Preamble to the constitntion to read somewhat as fol- 
lows : 

All persons are by nature free and independent and have cer- 
tain inherent rights, among which are the enjoyment of life, 
liberty, property, and the pursuit of happiness. 
Furthermore, all political power is inherent in the people, 
And government is instituted for their protection and benefit, 
Therefore, we, the people of the State of Ohio, grateful to 
Almighty God for our freedom, to  secure its blessings and to 
promote our common welfare, establish this Constitution. 

The portion of Section 2 after the semi-colon should stand separ- 
ately in another section. I t  not only deals with a different subject, but 
it constitutes a prohibition laid upon the legislature. 

The third section of the Bill of Rights provides : 
"The people have the right to  assemble together, in a peaceable 
manner, to consult for their common good; to instruct their 
Representatives; and to petition the General Assembly for the 
redress of grievances. " 

While it may be thoug.ht that at  this late day such an elementary 
right can be taken for granted, it is still a fact that those who are on the 
unpopular side of a question sometimes find it difficult, if not im- 
possible, t,o obtain a forum for cliscussion. Section 3 lays upon govern. 
ment not onlv the ol~ligatioll not to al~ridpe this right, but also the duty 
to give protection a ~ a i n s t  abridgement by otliers. This section follows 
closely one of tlie guarantees of the first amendment to the Federal 
Constitution. 
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'? 
1. Scvtic111 4 (11: tllc Rill of I3iglits alsu pnrallcls tllc lctleral documcllt. 

It 1.cac1s : 

" T l ~ c  l)eol)lc haye tlie right to  hear arms for their defence (de- 
fensc) and sccnrity; hut  stailding armies, in time of peace, are 
tlangerc~l~s to liberty, ancl sliall not be kept up ;  and the,military 
sl~all  111% ill strict subordinatioil to the civil powel.." "'" ' " 

Siilcc \Ye no longer dcpcild upon a militia for our dcfcilsc, this pro- 
vision scc~iis o1)solet.c and conl(1 I)c clroppcd; or, pcrliaps, it niigllt be re- 
dncccl tc~ the si11~l.e state~ncnt tliat tlic military shall always bc subordi- 
11a.te to tlic ci\-il po\ver. 

. I 

1 
I11 the fifth section of Xrticlc I is ailother fnndamental guarantee. 

I t  rcacls : 

"The right of trial by jury shall be inviolate, except that, in 
civil cases, laws may be passed to authorize the rendering of a 
verdict by the concurrence of not less than three-fourths of the 
jury." 

This section was put  in its present form by an amendment adopted 
September 3, 1912. I t  is basic to many of our current laws and clearly 
should be retained. 

Echoes of the Northwest Ordinance and the thirteenth amendment 
may be seen in  Section 6 : 

"There shall be no slavery in  this state; nor involuntary servi- 
tude, unless for the punishment of crime. " 

While this section is of historical interest only today, no harm can . ' 

come from retaining it. Adequate protection to the individual is' 
afforded by. the thirteenth amendment to the Federal Constitution.. . 

Section 7 is also largely of historical interest: 

."kll  men havk a natural and indefeasible. right to worship 
Almighty God according to the dictates of their own con-. 
science.' No person shall be compelled-to attend, erect, or sup- 
port any plgce of worship, or maintain any form of worship, 
against his consent; and no preference shall be given,' by  law, 
to any religious society; no r  shall a n y  interference with the 
rights of conscience be permitted. No religious test shall be re- 
quired, as a qualification for office, nor shall any person be in- 
competent to be a witness on account of his religious belief; 
hut  nothing herein shall be construed t o  dispense with oaths . 
and affirmations. Religion, morality, and knowledge, however, 
being essential to good government, itsshall be the duty of the 

1 General Assembly to pass suitable laws, to protect every re- 

/ ligious denomination in the peaceable enjoyment of its own 
1 mode of public worship, and to encourage schools and the 
I means of instruction. " . . .  



This section could well be reduced to a sinlple guaranty of free- 
dom of corlscieilce after the manner of the parallel provision in tlie First 
Amendmcilt to the Coilstitution of the United States. 

Tlie nest three sections (S, 9 and 10)  all deal with proced1u.e in 
crimiilal eases ancl they will be coilsidered together. 

SECTIOX S. Tlie privilege of the writ of linheas corpns shall 
not he suspended, unless, i n  cases of rebellion or invasion, the 
puhlic safety recluire(s) it. 

SECTION 9. All persons shall be bailable by sufficient sureties, 
except for capital offelices (offenses) where the proof is evi- 
dent, or the presumption great. Excessive bail shall not be 
required; nor excessive fines imposed; nor cruel and unusual 
13unishments inflicted. 

SECTION 10. Except in cases of impeachment, cases arising in 
the army a i d  navy, or in the militia when in actual service in 
time of Ivnlv or public danger, and cases involving offenses for 
which the penalty provided is less than imprisonment in the 
penitentiary, no person shall be held to answer for a capital, 
or otherwise infamous crime, unless on presentment or  indict- 
ment of a grand jury and the number of persons necessary to 
constitute such grand jury and the number thereof necessary 
to concur in finding such indictment shall be determined by 
law. I n  any trial, i n  any court, the party accused shall be al- 
lowed to appear and defend in person and with counsel; to  de- 
mand the nature and cause of the accusation against him, and 
to have a copy thereof; to meet the witnesses face to face, and 
to have compulsory process to procure the attendance of wit- 
nesses in his behalf, and a speedy public trial by an impartial 
jury of the county in which the offense is alleged to have been 
committed; but provision may be made by law for the taking of 
the deposition by the accused or by the state, to be used for or 
against the accused, of any witness whose attendance cannot be 
had a t  the trial, always securing to the accused means and the 
opportunity to be present in person and with counsel at the 
taking of such deposition, and to examine the witness face to 
face as fully and in the same manner as if in court. No person - 
shall be compelled, in any criminal case, to be a witness against 
himself; but his failure to  testify may be considered by the 
court and jury and may be made the subject of comment by 
counsel. No person shall be twice put  in jeopardy for the same 
offense. 

Section 10 in its present form is an amendment to the constitution 
adopted September 3,1912. There would be some value in reviewing the 
experience of tlie state under these three sections to determine whether 
they are adequate to modern needs. I t  might be advisable to permit the 
prosecution of a criminal case by information as well as by indictment 
bv a grand jury, as is done in several states; and to permit trial in minor 
civil cases by a jury of less than twelve; or t o  prohibit the use of a jury 
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I u7he1.c tlic issuc on trial is that of mental competenec. Perhaps, also, 
the final provisions of this section, covering self-incrimination and 
clouhlc jeoparrly, ~;lloulcl l)e placed in distinct and separate clauses. 
Tllcjr limy raisc rplcstions of substantive, rather than procech~ral rights, 
u~llicl~ arc cnpablc at' separate adjnrlication. 

F r e ~ d o n ~  of spcech ancl of the press are protected by SGcti'on 11. 

"Every citizen may freely speak, write, ant1 publish his senti- 
ments on all subjects, being responsible for the abuse of the 
right; and no law shall be passed to I-cstrnin or abridge the 
liberty of spcech, or of the press. I n  all criminal prosecutions 
for libel, the truth may be given in evidence to theajury, and if 
it shall appear to the jury, that  the matter charged as libelous 
is true, and was published with good motives, and for justifi- 
able ends, the party shall be acquitted.'' 

Here is guaranteed one of those great. substantive rights which are 
essential to democracy. The phraseology used is-typical of that  in most 
of the state constitutions. The new constitution of New Jersey follows 
this section almost word for word. Modern means of communication, 
such as the telephone, telegraph, wireless, radio and television could 
be included in the guaranty by the insertion of the phrase, "or other- 
wise communicate " after' the word "publish"; but the right has already 
been judicially extended to cover all of these except television, and no' 
doubt i t  also will be included in time. I t  is to the credit of the state 
constitutions that they expressly lay upon the citizen the respbnsibilitj 
for abuse of this right, and it is sound practice to give the jury consider- 
able latitude in the trial of such cases. 

The two sections which follow have less vitality: 

SECTION 12. NO person shall be transported out of the State, , 

for any offence (offense) committed within the same; and no 
conviction shall work corruption of blood, or forfeiture of 

. estate. 
.. . SECTION 13. 'NO soldier shall, in time of peace, be quartered in 

. ' any: house, without the consentof the owner; nor, in time of 
. .  . ' . war, except in the manner prescribed by law. 

Transportation of convicts as one of the punishments for crime 
has never been used in this country. Quartering of troops went out 
with the militia. These sections are obsolete and should be removed from 
the text of the constitution. 

Section 14, however, is of more current interest. 

"The right of the people to be secure in their persons, houses, 
papers, and possessions, against unreasonable searches and 
seizures shall not be violated; and no warrant shall issue, but 
upon probable cause, supported by oath or affirmation, partic- 
ularly describing the place to be searched, and the person and,  
things to be seized." 



This estnl11isllc.s fill. tlic statc thc gnaranl-ics o f  the I.'cn~l,tl~ .\mend- 
~l~c'l~t.. It ~voulrl. pvl.11iil1.:. l1p a,l\.isal)lc to a(lt1 n 1)rol1il)itiojl iiyiliilst the 
llse in conrt of cviilc.i~c.c. .;ecui,etl ill yioli~tion of t l~is scrtion. 

The fiftcc~i~tli scc9tioll ii~tl,o,lnccs n st?l)jcc.t ~yl~ic'l~ oncc Ivns  Inoi'e 
jl~il)ol.talit tl~nii it is ~c~clay. 

"No person sliall bc imprisone~l for debt in any civil actioll, on 
nlesne 01. final pi*occss. unless in cases of f'rnucl." 

Tlie princil)le 11~lliiicl this 1)i.o~isioil I I ~ S  ~lerll-~nilcllt, yaluc. S o  one 
1rc1111d ~visll to scc sncli pmnisllmciit restored. IIowcrer, t . 1 1 ~  section could 
IN. rewrittcil i l l  the iiitert~.;ts of claritl- to iildicntc that it included 
jl~clpiilent-s I~asc1cl ulloii co~it:,:lct an11 csrl~itlctl fii~es imllosecl 1 7 ~ -  la!\-. 

In Section 1 6  an effort is niacle to establish n principle wl~icll woulcl 
seen1 to be 1iniverunl1~- accepted 

"All courts sllall be open, and every person, for an injury done 
him in his land, goods, person, or reputation, shall have 
remedy by due course of law, and shall have justice admin- 
istered without denial or delay. Suits may be brought against 
the state, in such courts and in such manner as may be provided 
by law. " 

This section in its present form is an amendment adopted Sep- 
tember 3, 1912. I t  embodies two completely unrelated subjects. The 
first sentence boils down to the statement that every wrong shall have a 
logal remedy. The second sentence purports to confer upon the General 
Assembly authority to legislate and authorize suits against the state. 
This power would be possessed without such a grant. Since justice can 
be administered no faster than the complexities of trial procedure per- 
mit, and since the legislature cannot be compelled to legislate, it is 
difficult to see what this provision can accomplish. 

Another historical relic appears in Section 17. 

"No hereditary emoluments, honors, or privileges, shall ever 
be granted or conferred by this State." 

This section seems obsolete and although its retention will do no 
harm, it might well be removed. 

Section 18 offers an exanlple of a rerv unusual provision for a state 
constitution. 

"No power of suspending laws shall ever be exercised, except by 
the General Assembly. ' ' 
This idea goes back to the time when government was much more 

simple and much less responsible than it is today, when fear of execu- 
tive dictat,orship was more real. Therc is a reasonable doul,t as to 
whether it now serves a useful purpose. 
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ii inore imnlcc1iatel~- uscful provision appears in Section 19. 
"I'rivate property shall ever be held inviolate but subservient 

to the public welfare. When taken in time of war or other pub- 
lic exigency, imperatively requiring its immecliate seizure or 
for tlle purpose of making or repairing roads, which shall be 
open to tlle public, without charge, a compensatitq shall be 
made to the owner, in money; and in all other cases, where 
private property shall be taken for public use, a compensation 
tilerefor shall first be made in money, or first secured by a 
deposit of money; and such compensation shall be assessed by 
a jury, without deduction for benefits to any property of the 
owner. ' ' .- 4 

This section does no more than provide for the use of the well 
known power of eminent domain. It seems verbose and might well be 
rewritten in modern terms and in the light of judicial interpretation. 

Adverse court decisions required the adoption of Section 19a. 
"The amount of damages recoverable by civil action in the 
courts for death caused by the wrongful act, neglect, or default 

I of another, shall not be limited by law." 

This section is an amendment adopted September 3, 1912. It 
clearly should be retained as it serves as a basis for our wrongful-death 
statute. 

In Section 20 an attempt was made to emulate the Ninth and Tenth 
Amendments to the Constitution of the United States. 

, ..L 
"This enumeration of rights shall not be construed to impair ,-, 
or deny others retained by the people; and all powers, not 
herein delegated, remain with the people." 

This section does no more than to state a truism. Since "all politi- 
cal power is inherent in the people", .they obviously retain what they 
have not parted with, and there is no way of discovering what these 
rights are. This is so becauve the word, "people", is used  collective!^, 
to denote the body politic; and the power referred to is the constituent 
power, the power to enact fundamental law. However, this provisiw + 

may have a psychological value. A t  any rate, i t  occurs commonly in 
state constitutions. 

Possible New Sections 
I t  is well known that social and economic rights have been receiving 

the attention of government for a number of years. The point has been 

I 
reached where they are beginning to make their appearance in the Bills 
of Rights of the new constitutions. For example, the right to bargain 
collectively is guaranteed by the constitutions-to name no others- 

I of Missouri, New Jersey, and New York. New Jersey goes farthest of 
all and prohibits segregation in the public schools if done "because of 
religious principles, race, color, ancestry or national origin". The con- ' 

b 



stitution of Ohio is silent on these rights, although the process of amend- 
ment has given ample opportunity for the introduction of one or more 
of them into the Bill of Rights. Perhaps a constitutional conrention 
would desire to consider them. 

Summary 

The Bill of Rights of tlle state constitution was adopted in 1802. 
hTo\v, after almost one hundred and fifty years, it needs modernizatioil 
and readjustmenl;. If it had been written in the first place as a short and 
simple list of guaranties, after the manner of the Bill of Rights in the 
Federal Constitution, the worlc of adjustment and interpretation could 
have been carried on by the state Supreme Court. But the contrary is 
true; it is long and detailed and is comprised of a variety of material. 
I t  is much more than a list of prohibitions. I t  needs restatement, re- 
classification and amendment. 

1. Almost all of the sections would be improved and clarified by the 
change of a word here and there. Several of them need redrafting. 
Sections 7, 10 a;nd 19 need to be completely rewritten. 

2. Much would be gained if the provisions were correlated and 
grouped in some kind of order. The right to bear arms (Section 4) now 
comes between the right of petition and the right to trial by jury; the 
right to religious liberty (Section 7)  is placed between the prohibition 
of slavery and the right to a writ of habeas corpus; Sections 11,12 and 
13 are, respectively, concerned with freedom of speech, the transporta- 
tion of criminals outside the state, and the lodging of soldiers in private 
houses. The Bill of Rights should not leave the impression on the people 
that it is a hodge-podge of loose ends. 

Scattered through the article are the great substantive guaranties 
which are essential to democracy. These would gain both significance 
and force if they were correlated. Section 1 (inalienable or inherent 
rights), Section 2 (political power vested in the people), Section 11 
(freedom of speech), Section 7 (freedom of religion), Section 3 (right 
of petition) and Section 19 (sanctity of private property) form a well- 
defined unit. The sections guaranteeing a fair and impartial trial form 
another. Section 5 (trial by jury),  Section 10 (procedure of indictment 
and trial), Section 16 (speedy trial), Section 8 (habeas corpus), Sec- 
tion 9 (bail), and Section 14 (search warrants required). The last 
three sections implement the first three in this group. The prohibition 
against compulsory self-incrimination and the guaranty against a 
second trial for t,he same offense, which are now lodged obscurely in 
Section 10, should he given independent standing-either each in its 
own section or both in a new section. 

The obsolete provisions could well be pruned out. Section 6, pro- 
hibiting slaverv, and Section 12, prohibiting transportation out of the 
state as a punishment for crime, are certainly museum pieces. Section 

17, prohibiting "hcreditary emolumen+", is another. Section 4, guar- 
anteeing the right of a private citizen to bear arms, long ago lost its 
point. This is true also of Scction 13, which prohibits government from 
clual.lel.iil. t ~.ool):i ill  1)rivate honles. These two sections could either be 
redrafted or removed. Section 15, prohibiting imprisonment for debt, 
is obsolcte insofar as it applies to the imposition of a &il sentence for 
failure to pay private debts. I t  should be rewritten to cover modern 
practice. Tllc Rill of Rights slloulcl not enshrine a collection of antiques. 

3. Finall>-, there are those social and economic rights which have 
grown out of tlle necessities of an industrial civilization and which have 
been acccpted as essential to the public welfare. Exa~nples, of this class 
of rights are : the right to work; the right to a minimum wage; the right 
to a minimum standard of living; the right to security in time of sick- 
ness, unemployment, and old age, and the right to leisure for rest and 
recreation. The problem of giving constitutional recognition to such 
rights as these is a difficult one to solve. I t  would seem, however, that 
the time has come to guarantee to employees the right to bargain collec- 

i tively through representatives of their own choosing, and to prohibit 
i segregation in the public schools and universities for any reason except 

t that of mental ability to carry on the prescribed studies. 

A revision such as has been suggested would make our Bill of 
Rights more adequate to a modern age without disturbing in the least 
the impressive list of liberties so long cherished by Americans. The art  
of progress includes the conservation of the best of our tradition while 
moving forward to make our institutions more democratic and more 
sensitive to contemporary needs. 



CONCLUSION I N D E X  

I n  the Preface we pointed out that our allegiance to tllc consti- 
tution and our recognition that it contains n ~ n e h  that is permanent 
and sound should not prevent ourq willingness to consider proposals 
for orderly change, according to the process provided in the consti- 
tution itself. We sllonld like to restate by way of conclusion that the 
emphasis in the preceding Report upon defects and s2lortcomings, and 
upon the obsolete, the outmoded and the ambiguous, and upon the 
adaptations appropriate to practical experience and current needs, 
does not bespeak a desire for radical or sweeping changes. R e  feel 
however that the need for much clarificatioil and modernizatioil should 
be clear from what has been said in this Report; that the major issues 
requiring consideration have been analyzed; and we hope that the 
voters of Ohio will have had from this Report useful and basic infor- 
mation upon which they can cast their ballots in November 1952 for 
or against the calling of a constitutional convention, in an intelligent 
manner. 
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