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FOREWORD

Under the last will of Edith Carson Wilder, widow of Stephen H.
Wilder, late of Cineinnati, there was established in 1941 The Stephen
H. Wilder Foundation for research in the field of Public Affairs affect-
ing the Cincinnati metropolitan area, for university research in Basic
Seience, and for support of Summer Opera in Cincinnati.

The will appointed a hoard of directors to supervise the several
divisions of the Foundation. For the Public Affairs Division the direc-
tors were empowered to inquire into and investigate subjects of general
interest to the people of Cineinnati or Hamilton County and to publish
the result of the studies. The will provided that

“‘Said directors shall select and engage, with or without com-
pensation, one or more expert or professionally competent in-
vestigators or critics of reputation for integrity, who shall
seasonably report to said Directors.’’

The will further provided that

‘‘None of the foregoing references to the matters which may be
the subjects of investigation and report hereunder shall be in-
terpreted to include the selection or expression of a choice
between candidates for election or appointment to any public
or party office or position.’’

Major studies heretofore sponsored by the Foundation have in-
cluded ‘‘Constderations Relating to Future Water Supply for the
Cincinnati Area’’ (Fosdick and Hilmer, Consulting Engineers, Cin-
cinnati) ; *“ The Government of Cincinnats 1924-1944’’ (Thomas H. and
Doris D. Reed, for the Consultant Service of the National Municipal
League, New York); and ‘‘Report on an Educational Campaign—The
Cincinnati Plan for the United Nations’’ (published in the American
Journal of Sociology, Vol. L'V, No. 4, Jan. 1950).

The background of the present study is set forth on page 6 in
the Preface, to which the reader’s attention is invited for avoidance of
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| PREFACE

In the general election of November 1952, the voters of the State
of Ohio will be asked to cast a ballot on the question ‘‘shall there be a
convention to revise, alter or amend the constitution?’’ Their answer
should be an informed one, based on adequate information concerning
the nature, virtues and shortcommgs of the present Ohio state constitu-
tion, It is the purpose of this monograph to review the provisions of the
present doeument; point out obsolete provisions; suggest alternatives to
present ones, based on the experience of other states; and offer sugges-
tions for needed additions to make our basw law adequate .to the de-
mands of a modern age.

A state constitution is only one of the kinds of state law. There are
also statutes, made by the state legislature; rules and regulations to
supplement statutes, made by administrative departments; and com-
mon law, established by judiecial decision. Of these, the constitution is
_ the most fundamental, since all the others must conform to it. Further-
4 more, it is the only one which must be approved by the people before it
. becomes effective.’ It is, also, difficult to change, as any fundamental

law should be. Statutes, on the other hand, may be changed quite easily,
by action of the legislature and approval by the governor.

The state constitution creates the state government, divides
authority among legislative, exeeutive and judicial departments, and
defines the rights of the people in‘relation to the government. Unlike

" the national constitution, it grants no powers. Its provisions are limita- =~
tions upon the authority of the agencies which it creates. Hence, they -
‘must be brief and edsily understood. They must also deal only with basie - -
and fundamental matters since they may be ehanged only with

; ‘dlfﬁculty

: In‘the dlSCUSSlOn which follows, frequent reference is- made to the’
165 eertam constitutional provisions are Ieglslatlve in chara.cter
enice, they should be dropped out of the constitution:. In ‘eac
ese are. matters with. ‘which the" General ‘Assembly would be
etent to deal if the constitution were silent. Also, they are matters
- which are not so fundamental as to seém to require the proteetion.of the’
process of eonstitutional amendment, but should rather be entrusted to
the easier process of statatory change. In some cases, these provisions’
have crept into the state constitution because those who proposed them

had no clear conecept of what a constitution ought to be. In other cases,

judieial decisions interpreting constitutional provisions had defined old

limitations in a way unacceptable to the people, who were, therefore,

forced to use the process of constitutional amendment to redefine and

make explicit the meaning which they wished to have applied to the old

limitation. Finally, some of the legislation now found in the Ohio

constitution is there because the people of the state desired some change

which the legislature refused to enact and it seemed easier to amend the
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constitution than to try to elect a legislature which would follow public
opinion. Now that the General Assembly is clearly informed as to the
public opinion by the popular acceptance of these last-mentioned
changes, it would seem safe to leave suech questions to it, removing
them from the constitution in order to make them subject to needed
modifications by an easier process.

Frequent reexamination of the restrictions which the people have
placed upon their state government through the state constitution seems
imperative. The ways in which this can be done are explained in the first
chapter which follows. General review of the state constitution would
seem to require the attention of a democratically elected and widely
representative body. It has been common to entrust such a task to a state
constitutional convention, ever since Massachusetts and New Hamp-
shire devised such an institution for the preparation of their constitu-
tions in 1780.

In April 1947, at the annual meeting of the Social Science Section
of the Ohio College Association, consideration was given to the fact that
a vote on whether to hold an Ohio constitution revision convention
would automatieally come up in 1952. The economists and political
scientists who compose the membership of that group decided to set up
a committee to study the question. As specialists in governmental
problems, they felt that it was their duty to examine the state constitu-
tion and inform the voters of their findings. A preliminary report was
issued in mimeographed form in 1948. In 1947, also, The Stephen H.
Wilder Foundation, of Cincinnati, had begun independent considera-
ftion of two phases of possible constitutional elarification and amplifica-
tion relating to municipal home rule and general tax and revenue strue-
ture, and was assembling pertinent data.

Discovery of the mutual interests of the two groups led eventually
to the arrangement which has produced this monograph; namely,
the undersigned members of the Social Science Seetion of the Ohio
College Association undertook to prepare this document of widened
scope as a Report to the Public Affairs Division of The Stephen H.
‘Wilder Foundation, without personal compensation to the authors but
with payment of travel expense, clerical overhead, printing and dis-
tribution borne by the Foundation up to a stipulated maximum. Both
groups have had the valuable consultative contributions of Mr. Ralph
S. Rice, professor of Constitutional Law at the College of Law of the
University of Cincinnati, likewise without personal compensation to
him.

We consider it desirable at the outset to make it clear that we find
much in Ohio’s present constitution that is admirable, and that clearly
should be retained. If the emphasis in the reports which follow seems
to be upon defects and shortcomings, it is not to be taken to indicate

that we advocate a complete break with the past. Many of us are public
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officers, who have taken a solemn oath to support and defend this con-
stitution. We stand firmly by our obligation in this regard. We would
invite attention, however, to the fact that an oath to support a constitu-
tion does mnot prevent proposals for orderly change, according to the
process provided in the document. It is this we support.

BEN A. ARNESON
FraNcis R. AUMANN
W. E. BINKLEY
VALDEMAR CARLSON
WARREN CUNNINGHAM
Donovax F. EMcH
P.T. FENN

Lrovyp A. HELMS

0. GARFIELD JONES
Davp KiNeg

Harop T. TowE
Harvey WALKER, Chairman

REFERENCE

1The initiative and referendum, discussed in Chapter III provides an apparent
exception.



‘method of custom and usage, where, without textual change, constitu.

recegnltlon in the constitutional documerit is that of formal amendment.

" .Tn ‘Ohio, ‘this may be accomphshed in three different ways:'1) by pro
'fposal of the General Assembly and approval by the voters; 2) by a:
- constitutional convention; and 3) by the use of the initiative.”

CHAPTER 1
THE PROCESS OF CONSTITUTIONAL CHANGE

BY
PU

HarvEY WALKER, Ohio State University,
Columbus, Ohio
Member of the Ohio Bar

Even though constitutions are fundamental laws, they are subject,
like all human institutions, to obsolescence, progress and change. As
indicated in the comments whieh follow, many provisions of the Chio
constitution have become obsolete during the past one hundred years.
A modern constitution, framed by a convention in tune with modern
times, would eliminate this dead wood and aveid the confusion which
now results from its retention in the published document. Bxperience
indicates that in no other way is it likely that such pruning will be
accomplished.

Methods of Constitutional Change

Constitutional change occurs in several ways. The most obvious and
frequently used method is that of formal amendment. Another common
method is that of judicial interpretation. Still another is that of elab-
oration by legislative action. This is of particular significance where
constitutional provisions are not self-executing. Finally, there is the

tional provisions are allowed to fall into disuse or are given new and -
dlfferent admmlstratlve interpréetations.

Ot a.ll these methods of change, the only one which recelves forma.l -

Forrﬁal Amendment

The accepted method of making routine textual changes in the
Ohio constitution is the first one mentioned above (Article XVI, Sec-
tion 1) adopted September 3, 1912. Either branch of the General
Assembly may propose amendments. This is done by joint resolution,
agreed to by three-fifths of the members elected to each House, but not
submitted to the governor for his approval. Proposed amendments
must be submitted to the voters for approval or rejection on a non-
partisan hallot, at a general or special election, as the Assembly may
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prescribe. Sueh amendments must be published once a week for five
consecutive weeks preceding the election in at least one newspaper in
each county of the state where a newspaper is publishied. If a majovity
of those voting on the question approve of the amendnient it beeomes a
part of the constitution. When more than one amendment is submitted
at the same election, the ballot must be so arranged as to permit the
electors to vote on each amendment separately.

Under the provisions of this section, there have heen fifty-two
amendments submitted to the people since 1851, Of these, twenty-four
have been adopted and twenty-eicht rejceted. These provisions for
amendment seem quite liberal and offer an adequate opportunity for
the proposal and adoption of nrgently needed changes in our funda-
mental law. Only the provisions for publication seem excessive. Per-
haps a change in puhlicity methods to approximate those deseribed
below in eonnection with initiated constitutional amendments would be
desirable.

Constitutional Conventions

A constitutional convention may be called in either of two ways.
If the General Assembly, by a two-thirds vote in each branch, thinks it
necessary at any time to call a convention, it may submit the question
to the voters. If a majority approve, the Assembly proceeds at its next
session to pass a law calling it. (Article XVI, Section 2, adopted
September 3, 1912.) The section further provides that candidates for
members of such convention shall be nominated by petition only and
voted for upon a separate non-partisan ballot. The convention must
consist of as many members as the House of Representatives, chosen as
provided by law. They must meet within three months after their
election to begin their task.

The principal criticism of the provisions for constitutional con-
ventions arises out of the fact that the House of Representatives is used
as the standard for the size of the convention. There would be a strong
tendency to use the present unrepresentative and gerrymandered ap-
portionment now used in choosing members of the House as the basis
for apportionment of delegates to the convention. This would not be
necessary. A different basis should be used in 1952-53, provided the
number of House members was not exceeded. It would be desirable
for a constitutional convention to suggest an amendment to this section
which would provide a more equitable and representative basis for
choosing delegates to subsequent conventions.

The second method of calling a convention is provided in Section
3 of Article XVI. This section, adopted in 1912, provides that at the
general election held in 1932 and each twentieth year thereafter, the
question ‘‘shall there be a econvention to revise, alter or amend the con-
stitution’’ shall be submitted automatically by the secretary of state
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to the voters of Ohio. T the vote ig favorable, the General Assembly
at its next sesston must provide by law for the eleetion of delegates and
the assemhling of the convention. In 1932 there weve 853,619 votes for
and 1.056.855 against the calling of a convention. This section con-
cludes by providing that no amendment of the eonstitution proposed
by wuel a convention shall hecome effective until approved hy a majority
of the clectors of the state who cast hallots on the question.

It is the imminenee of a vote under the conditions outlined in the
constitution at the general election to be held in November, 1952 that
gives rise to the present study. This monograph has been prepared for
the purpose of analyzing the present constitution ¢f Ohio so that the
People of the state will he informed as to its provisions and strong and
weak points before they are called upon to cast their ballots. The ac-
cumulation of obsolete provisions, and the need for modernization and
for change in some provisions in order to make our constitution more
adequate to the demands of the present day, indicate that a convention
is needed and could render a distinet service.” Piecemeal change by the
General Assembly has proved inadequate to keep the eonstitution
abreast of changing times. Popular initiative has been made so difficult
that only the most urgent changes can be accomplished by that method.

Initiative for Constitutional Amendments

The third method of constitutional alteration is by initiative peti-
tion followed by popular vote. The petition must be signed in forty-
four of the eighty-eight counties of the state. In each of these counties
the signatures must be of qualified voters equal in number to at least
five per cent of those who cast ballots for governor in that county at the
last preeeding gubernatorial election., The petitions must be signed by
a total of ten per cent of such voters in the state as a whole. Approval
by a majority of those voting on the question is sufficient to adopt. The
text of each amendment and arguments for and against must be mailed
to each voter. Since the adoption of this method of amendment, in 1912,
there have been thirty-two proposals by initiative petition, of which
nine have been adopted.’

Summary

All things considered, Ohio has ample and reasonably equitable
provisions for formal constitutional change, execept those for the mem-
bership of the constitutional eonvention, discussed above. The accumu-
lation of obsolete provisions, the need for rearrangement and for the
consideration of new and modern provisions not now included, are the
reasons why a convention should be called. The other methods deseribed
ahove are clearly inadequate to the task which now is required.

There is much in the Ohio constitution of today that is good and
should be retained. What is needed now is a reexamination and ap-
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praisal of its provisions by a democratically chosen convention in tue
light of what we as a nation have learned about the process of constitu-
tion making during the past one hundred years.

REFERENCES
'This instrument of popular control is defined and explained in Chapter III.

*One of these never became effective because it was in conflict with another
amendment, proposed by the General Assembly, which was adopted at. the
same election.
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CHAPTER II
THE OHIO GENERAL ASSEMBLY
BY

Davip Kineg, University of Akron,

Akron, Ohio

Two articles of the present Ohio constitution have a direct bearing
upon the organization and powers of the legislative branch of the state
government. These are Articles IT and XI. The first of these deals gen-
erally with the legislative power; the second with apportionment of
seats in the legislative branch of the government. ILogic and con-
venience would seem to indicate a consolidation of these two articles
into one, if and when a general revision of the state constitution. is
undertaken. Article I also contains the provisions on the initiative and
referendum which are deseribed in detail in the following chapter.

Historical Background

The constitution of 1851, under which the State of Ohio still is
operating, created a legislative body called a General Assembly, con-
sisting of a senate and a hounse of representatives. In this body, all
legislative power was vested.' This assembly succeeded a similar bi-
cameral body which had been created by the constitution of 1802. This
original state legislature was in turn the successor of a unicameral
territorial legislature which existed under the Northwest Ordinance
from 1798 to 1803. The territorial assembly included the governor,
Arthur St. Clair; a legislative council of five members appointed by
Congress from a panel nominated by the legislature; and a group of
representatives, elected for a two yvear term, one for each five hundred
people. This assembly got into a serious wrangle with the governor who
vetoed many of its-acts, although under the Ordinance he was a member
of it. This dispute did not eridure for long. Congress, on April 30, 1802,
authorized Ohio to hold a convention and frame a constitution as a state.
The convention met at Chillicothe on November 1, 1802, and adjourned
on November 29th after having agreed to a constitution and set the first
election under it as the second Tuesday of January, 1803.

This first constitution was not submitted to a vote of the people, but
was put into effect by the convention. The officers elected under it met
at Chillicothe on the first Tuesday of March and assumed their offices.
The first state legislature consisted of fifteen senators and thirty repre-
sentatives. Although provision was made for a governor and for a
‘system of courts, the judges were elected by the legislative body and the
governor, although directly elected, had little authority. The legisla-
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ture elected the seerctary of state, the auditor of pnblie accounts and
the state treasnrer, and appointed the chicf military oflicers. The
governor was authorized to appoint an adjutant geneval, to couvene or
adjonrn the legislature, to send messages to the legislature, to grant
reprieves aud pardons, and fo act as comnander-in-chiet of the military
forees of the state. e hiad no veto and practically no power of appoint-
ment. Authorities on the history of this period attribute this coneentra-
tion of power in the legislature in part to the political temper of the
times, which plaeed great faith in legislative bodics as the emhodiment
of the sovereign people, and in part to the unhappy expericnce with ex-
ecutive arbitrariness whieh the Ohicans had expericuced under Cover-
nor Arthur St. (Jair. Whatever the recason, the past ccutury and a
Lialt has witnessed a gradual change in this power relationship so that
both the governor and the courts have gained authority and prestige at
the expense of the Jegislative body. This change has been brought about
in part because the legislative body forfeited the eonfidence whiel had
been placed in it, and, in part, hecause of the changing character of
state government and of the state population.

Between 1803 and 1850, the state enjoyed a rapid growth in popu-
lation. In order to keep pace with this growth, the legislature found
it necessary to pass many special laws. Some of these created municipal
corporations, through which the services of local government could be
rendered to the citizens. Others were for the organization of private
corporations to provide business enterprises for the development of the
state’s resources. Still others created publiec works, such as turnpikes
and canals and provided for their construction and operation at state
expense. Many new counties also were created by special law. By 1850
the volume of such special legislation was so large that it interfered
materially with the basic duties of the assembly in dealing with the
state government and general laws. The need for some change in this
legislative pattern was generally recognized.

In addition, the courts had proven inadequate to meet the needs
of the expanding population. There was a demand for local elections of
judges. The supreme court had no fixed location. It rode the circuit
from county seat to county seat to hear appeals from the local courts.

The large increase in the number of counties made this procedure prac-

tically impossible. Some alteration in the judicial establishment seemed
imperative. : '

The General Assembly, in November 1849, submitted to the voters
the question of whether or not a constitutional eonvention should be
called. The call was approved by a vote of almost three to one. Dele-
gates were elected in April 1850, The convention met at Columbus on
May 6, 1850, and after a recess from July to December hecause of a
cholera epidemie, coneluded its work on March 10, 1851, The constitn-
tion which was prepared by this convention was submitted to a popular
vote at a special election on June 17, 1851, and approved by-a vote of
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125,564 to 109,276. According to its own provisions, it went into cffect
in September of that vear, and, as amended from time to time, it re-
mains the hasie law of Ohio today.

The 1851 Constitution

-
The provisions of the 1851 constitution which affeet the legislative
branch ol the govermnent were designed to curb its powers and equalize
them with those of the governor and judieiary. The judges were made
eleetive by the people, as were also the prineipal exceutive officers—the
seeretary of state, trcasnrer of state, auditor of state, and attorney
general, thus ending their election by the assembly” "The evils of graft
and corruption in the granting of special privileges were dealt with in
an article which prohibited the conferring of corporate charters except
by general law—whether the corporation was publie or private. Im.
providenee in state expenditures was attacked by a severe limit on state
horrowing except upon popular vote, and a striet prohibition against
the state or any of its subdivisions lending their eredit to any private
enterprisc, or the state assuming the debts of any of its subdivisions.

Biennial or Annual Sessions

The legislature remained bicameral under the 1851 constitution.
However, waning confidence in its role as a protector of popular rights
found expression in a provision for a change from annual to biennial
sessions. Despite this change, the General Assembly continued to meet
annually until 1895, through the device of a recess in the first year of
the biennium and a meeting pursuant to recess in the second year. This
device remains available to the assembly today and its use is suggested
as a desirable way in which to make it possible for the legislative hody to
consider state problems as they arise. An alternative would be to pro-
vide for annual sessions by specific constitutional change. Annual
sessions are particularly important for the handling of budgetary and
financial matters. )

Apportionment Under the 1851 Constitution

The constitution of 1851 also established a series of new rules for
the determination of the number of members in each of the two houses
of the General Assembly. Article XTI provides that an apportionment
for members of the General Assembly shall be made every ten years,
after 1851, by dividing the population of the state as shown by the
federal census by one hundred for the House and by thirty-five for the
Senate to establish the ratio of representation in each of the houses for
the succeeding ten vears. For example, the House ratio for the 1941-
1951 decennial period was 69,076, while the Senate ratio was 197,360.

For the House of Representatives, every county having a popula-
tion equal to one-half a ratio was given one representative; each county
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having one and three-fourths ratios was entitled to two representatives;
and every county having three full ratios was entitled to three repre-
sentatives; the largest counties received one representative far each full
ratio in their population. If a county did not have at least half a ratio,
it was combined with the adjacent county with the smallest population
to form a distriet. If, subsequently, the population of any county in
a combined county district became large enough to entitle it to a separ-
ate representative, it was detached and given separate representation.
If this system were in effect today it would give a mueh better basis for
representation in the House than now exists. But by an amendment
to the constitution in 1903, each county, regardless of population, was
guaranteed a separate representative in the assembly. This had the
effect of abandoning the requirement of half a ratio in order to have a
representative, and allowing the constitutional provisions for distriets
consisting of two counties to fall into disuse. If the 1851 rule had been
still in effect, the following counties, whose population was less than
half a ratio would not have had separate representation from 1941-
1950, but would have been combined with adjacent counties for election
of members of the house: Adams, Ashland, Auglaize, Brown, Carroll,
Champaign, Clermont, Clinton, Coshoeton, Defiance, Delaware, Fay-
ette, Fulton, Gallia, Geauga, Hardin, Harrison, Henryv, Highland,
Hocking, Holmes, Jackson, Knox, Logan, Madison, Medina, Meigs,
Mercer, Monroe, Morgan, Morrow, Noble, Ottawa, Paulding, Perry,
Pickaway, Pike, Preble, Putnam, Shelby, Union, Van Wert, Vinton,
Warren, Williams and Wyandot—total 46. Reversion to the 1851 rule
would go far toward curbing present evils in legislative misrepresenta-
tion of small rural counties. Such a course might well be considered by
a constitutional convention.

In a valiant effort to secure a fine degree of justice in the apportion-
ment of House members to the larger counties, Section 3 of Article XI
sets up an elaborate scheme by whlch additional members in one or more
sessions of the decennial period are allotted to counties having frae-
tional remainders after division of their population by the ratio. In
effect, if the fraction was one-fifth, one extra member was alloted for
the fifth or last session of the decennium. If the fraction was two-fifths,
extra members were alloted for the third and fourth sessions. If there
was a fraction as large as three-fifths, the extra representatives were
allowed in the first, second and third sessions. For a fraction of four-
fifths, the extra members were elected to the first, second, third and
fourth sessions. The operation of this rule, nnigue with the State of
Ohio, results in a legislature of varying size. During the decennial
period 1941-1951, the total membership of the House has varied as fol-
lows: 95th General Assembly, 136; 96th, 136 97th, 139: 98th, 135: 00th,
135 TFourteen counties benefitted from this rule. Nevertheless, its
practical value is small and it militates against continuity in legislative
service. Someone must lose out when representation drops freom four
to three for one or more sessions. A coustitutional convention might
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well consider the elimination of this rule in the interest of legislative
stability.

For the Senate, the constitution of 1851 established thirty-three
senatorial distriets swhich are deseribed in Section 7 of Artiele XI. Each
distriet, except Hamilton County, was entitled to one senator. Hamil-
ton County was allowed three. This made up the total of thirty-five.
However, the same rules as to ecombining and dividing distriets were
applied to the Senate as were prescribed for counties in the House. As
a result, the distriets have been combined and divided many times to
keep pace, with expanding and shifting populations. During the de-
cennial period from 1941 to 1950, there were in reality only twenty
senatorial distriets. Since these are substantially unequal in popula-
tion, in the case of the larger distriets, additional senators are allotted
for full ratios (197,360 in 1940), so there is an equality in the number of
persons represented hy each senator which is lacking in the House. It
should he noted that the same rule as is described above for additional
representatives for fractions of a ratio is also applied in the Senate.
This resulted in a Senate of thirty-three in 1943 and 1945, thirty-six in
1947, and thirty-three again in 1949 and 1951. This rule has no more
virtue for use in the Senate than in the House It might well be elimi-
nated.

Article XT contains some strange expressions which clearly are due
to the strong feelings in the convention and indicate the difficulty which
the delegates encountered in arriving at a solution of the problem of
representation. For example, Section 6 provides that ‘‘the ratio for a
senator shall, forever after, be ascertained (as deseribed above).”” See-
tion 10 proclaims ‘“no change shall ever be made in the principles of
representation as herein established, or in the senatorial distriets, ex-
cept as above provided.’’ Obviously, such invocations to immortality are
doomed to disappointment. Reference already has been made to the ill-
starred amendment of 1903 which threw the whole scheme out of gear
by guaranteeing one representative to each county, regardless of popu-
lation. It seems likely that wisdom and justice will require still other:
changes, even though the delegates of 1850-51 should turn over in their
graves, A new convention surely should feel free to re-examine the
premises upon which such an important element of our government
rests.

The delegates to the 1850-51 convention wisely avoided placing
their trust in the members of the legislative bodyv to deal forthrightly
with problems affecting apportionment of their own seats. An ex-officio
comimission, consisting of the secretary of state, auditor and governor,
is required to proclaim a new apportionment every ten years, according
to the principles laid down in the constitution.” This is good, except
for the fact that this agency is probably not amenable to mandamus if
it fails to act. The courts are very reluctant to issue a mandate to the
governor. It may be possible by constitutional change to reconstitute
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this hoard so as to omit the movernor—ihe others clearly ave subject to
such judicial control. If the awditor and sceretary of state are made
appointive by the legislature and governor vespeetively, the remedy
of mandamus to compel the performance of a mere ministerial daty
would be cven more appropriate. It is sugeested that consideration be
given to placing this duty in the secretary of state alone. Tt is 1ot casy
to see why the others arc necessary.

Owne House or Tuo

There has heen a good deal of discussion throughout the country
sinee 1935, when the State of Nebraska abandoned her two house legis-
Lature in favor of one, on whether or not otlier states should make a
similar change. During the 1935 and 1937 sessions of the Oliio General
Assembly, several joint resolutions proposed different sehemes for set-
ting up a one-house legislature in Ohio. There was some talk but no
action. Neither of the existing houses could he quite surce which onc of
them was to be abolished, and so the chauge was opposed by both of
them. Then, too, many said that such a scheme might be all right for the
small agricultural population of Nebraska, but it would never work in
Ohio. Others said let us wait and see what happens. It will be time
enough to consider such a plan when it works miracles along the River
Platte.

There has been considerable experience with single chamber legis-
lative bodies in the United States. The earliest colonial legislatures in
Virginia and Massachusetts had but one house. Pennsylvania and
(Georgia entered the Union with state legislatures of but one chamber.
Vermont was admitted to the Union with a one-house legislature which
she retained until 1835. Nebraska now has used a single chamber for
her state legislature for a decade and a half. Congress, under the
Articles of Confederation, as well as the Continental congresses which
preceded it were unicameral. Few people would argue for two houses in
the legislative body of a city or county today. Our school boards have
but one chamber. In fact, the only significant bicameral, or two house,
legislative bodies in the country are those of the United States and
forty-seven of the states.

The national government has two houses because of the Connecticut
compromise adopted in the Constitutional Convention of 1787 in order
to get both the small and large states to agree to the draft. By this com-
promise the lower house is elected from the states, acecording to their
population, while the senate is chosen on a basis of state equality—two
senators from each state, regardless of population. The forty-seven
states have two houses mainly because the national government has two
houses. True, eleven of the thirtecn original states came into the Union
with constitutions which ealled for two houses, based largely on familiar
eolonial precedents. But sinee 1789, the justification for having two
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legislative bodies in each state has been, in the main, the fact that Con-
gress is established acearding to such a pattern.

The government of the United States is federal in form. That is,
it consists of a central government, possessing certain specified powers,
and a number of state governments each possessing broad powers, each
entirely independent of the other within its own sphere of action. The
national government is forbidden by the constitution to abolish or alter
the states, and the states are equally powerless to abolish the national
government. However, this relationship, with its distribution of powers
between a central government and a number of local governments, has
no counterpart within the states. The government of the state may
create or abolish counties, cities, villages, townships and school distriets
at will. There is, therefore, no sovereign interest within the states which
possesses power conferred by the people independent of the states.
There is no analogy between local government and state government
which would require the establishment of one house of the state legisla-
ture in which local governments would be represented equally, as the
states are represented in the United States Senate.

In the early states, property and taxpaying gualifications for vot-
ing and holding office were higher for the state senates than in the
lower houses. The senates were the clubs of the rich landed gentry,
while the common people found their representation in the house. As
time went on, and the popular demand for more equal rights increased,
these early distinctions were removed. Today, in practically all the
states, the qualifications for membership in the senate are the same as
for the house, except perhaps that senators may be required to be a little
older. With the loss of these old distinctions and the coming of wider
democracy, the excuse or justification for a second legislative chamber
passed away.

Recognizing that the two houses of the state legislature now repre-
sent the same constituency, those who favor two houses have been
forced to change their ground in order to defend the status quo in this
regard. Beginning with the Federalist Papersand following a long line -
of judicial decision and partisan argument, the rationalizations of the
supporters of bicameralism have been built up to the status of dogma.’
Aside from the argument that the states should follow the national
government in this matter, which has already been shown to be based
on a false premise, one may summarize the arguments of the modern
day bicameralists as follows:

1) A second house is needed as a check on the folly of the first.
If there is only one house, it will pass ill-econceived and
carelessly drafted laws which would be defeated if a second
chamber’s concurrence were required.

92) Tt is more difficult to ecorrupt two houses than one. If you
have only one it will be at the merey of the lobbyists.
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3) A two house asserubly makes possible representation of one
interest of the people in one house and a different one in the
other.

Sclentific investigations into the legislative procedure and produet
in a number of typical states reveal that the first of these arsuments
simply is not supported by the facts. Most bills which are lost in the
legislative process die in the house of their origin. There is a tendency
for each house to rely on the other to give careful serutiny to bills with
the result that neither discharges its responsibility adequately. The
large number of bills that are vetoed by governors each session beeause
of defects in form and even lack of ordinary regard for the publie
interest shows clearly the inadequacy of the bicameral system to ac-
complish the primavy objective which is claimed for it. The power of
the courts to give judicial review to legislative acts, the gubernatorial
veto and more adequate aids to the legislative process through legisla-
tive councils, legislative reference bureaus and competent bill drafting
agencies offer niore hope than the hicameral plan for a demoeratic and
efficient legislative process.

The second rationalization of the supporters of the two house
system relates to the pressures brought upon legislators and asserts
that two houses ave less likely to yield to such pressures than one. As
a matter of fact, corruption in legislative bodies is on the decline.
Where once there was open bribery, now there is a tendency toward
devotion to the public welfare. It seems desirable to start from the
premise that men and women are generally honest, as well as oceasion-
ally dishonest, in their motivation. Confidence of the people in their
institutions can he promoted best by assuming the common honesty of
those who occupy positions of public trust. Experience in Nebraska
shows that lobbyists have had less rather than more influence in the
one-house legislature than they had in the former two house body be-
cause their operations must be conducted in the open.* The very intri-
cacy of two house procedure is mystifying to the ordinary citizen. It is
easy for those who make a business of influencing legislative action
to master the necessary technigques and use them to further their own
ends. The simplicity of the one-house system requires that legislators
assume full responsibility for their acts and conduect their business in
the full glare of publicity.

The third and final justifieation for two houses assumes that there
are different interests in the state which should be represented in a
legislative body. The trouble is, there are many more than two of them.
Tf one were to set about creating a system of funetional representation
for the various economic groups in the state, he would soon find him-
self enmeshed in hopeless complexity, Mussolini tried it in Ttaly and
suceeeded only so long as he held control of the one party permitted in
the state. Emplovers and employees in the various economic groupings
recognized under the law were given an equal voice in the legislative
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branch of the government. People, as such, were not represented at.all.
Such a plan obviously would not be acceptable in any part of the United
States. We are committed to the prineiple that each man sl19uld have
an equal voiee, as nearly as possible, in the choice of 1egislat}\'e repre-
sentatives. We believe that legislators should enact laws whieh are in
the general publie interest, not in the interest of any minority group.
Early in our history we abandoned taxpaying, religious and lapd-
holdinp; qualifications for publie office. The condition \Y]li(‘h persists
in many states, ineluding Ohio, under which there is a serious over-rep-
resentation of a minority group—those who happen to live m rural
counties—is an anachronism. Far from serving as a justification for
bicameralism, such misrepresentation is an undesirdhbie feature of our
state government, which needs correction as soon as possible.

Whether a constitutional convention would look toward. unicamer-
alism as a partial solution for our problems of representation, no one
now can know. Such a body certainly should be familiar with this al-
ternative.

Terms of Office for Legislators

Ohio law makers in both Senate and House of Representatives now
serve for a term of two years. This is the common and customary period
for the lower houses in the states. Only Alabama, Louisiana, Maryland,
and Mississippi, with four years, have a different term. The senates,
on the other hand, are mostly elected for a four year term. Sixteen
states use a two year term. In many of the remaining states, half of t_he
senators are elected each two years, making the upper houses eontin-
uous bodies somewhat on the federal model.

If, as suggested elsewhere, the term of the governor shou'ld‘ l?e ex-
tended to four years, thought should also be given to the possibility of
making a four year term for senators, to give a little more s_tablhty to
our legislative machinery. Perhaps a constitutional convent{ol} should
also consider making the Senate a continuous body, as it now is in many
states, with one-half of the members elected biennially. It seems highly
doubtful that any change should be made in the term of office of mem-
bers of the House. At least one house, of any two house body, needs
to be kept as close to the people as possible. Frequent elections are
one way to accomplish this. If a one-house legislature should be esta:b-
lished, it would be necessary to make a choice hetween these two prin-
¢iples. On the whole, a continuous body would seem appro_prla‘Fe. This
would allow frequent expressions of public opinion at election time and
still conserve the advantage of continuity of service in a one house hody.

Single Member Districts

Both in the Senate and in the House, Ohio uses a eurious combina-
tion of single-memher and multiple member distriets. In all but the
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most populous counties only one representative is chosen from a county
and only one senator from a senatorial district. However, in the 1942.52
decade the first district (Hamilton County) elected three senators.
The tenth district (Franklin and Pickaway counties) elected two
senators, the twenty-fourth and twenty-sixth districts (Northeastern
. Ohio) elected two or three senators, and the twenty-fifth distriet (Cuya-
hoga County) elected six senators. Extra senators were elected also,
for major fractions in a number of other cases, to serve in one or more
sessions of the decennial period. If, as recommended above, this flue-
tnation from session to session is abandoned in favor of a fixed quota,
it would be desivable to go still further and provide for the division of
each eounty where more than one senator would be elected into as

many equal parts as there are senators to be elected. Each part then
would choose only one senator.

A similar procedure would be desirable also for elections to the
House of Representatives. In that body, the county now is the unit.
Several counties choose more than one member, Cuyahoga County elects
as many as eighteen. Itseems obvious that the voters cannot familiarize
themselves with the qualifications of the more than two hundred candi-
dates who present themselves in the primary in that county. And due
to party discipline, the delegation often is all of one party when the
total vote cast is fairly closely divided. Single member districts would
make each representative stand closer to his constituents, present a
divided delegation from a partisan standpoint, and prevent unknown
and inexperienced candidates from slipping into office on the coat tails
of a popular president or governor.

Legislative Council

The Ohio General Assembly has established by statute a number of

agencies to assist it in the performance of its duties. A Liegislative Ref-

erence Bureau has existed since 1910 to do research, maintain a refer-
ence library and draft bills and resolutions for introduction in eme
house or the other. It now operates under a board consisting of the
governor and the clerks of the Senate and House. Another important
agency is the Ohio Code Revision Commission which is charged with the
study of the code and proposal of changes needed to eliminate obsolete
material, avoid conflicts and present a more understandable body of
enacted law. This commission is now engaged in the monumental task
of rearranging the whole code of laws for the consideration of the
Assembly. The newest creation in the area of legislative aids is the Ohio
Program Commission, a joint legislative-executive body which sits be-
tween sessions of the General Assembly to study the problems of the
state which may require legislative treatment. In addition, there was,
for a time even a fourth agency called the Legislative Research Com-
mission.
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All of the funetions which have thus been provided for are esse.ntial
to sound law malking. However, unfortunately none of the agencies is
adequately financed. The legislative body needs sources of information
which will free it from the neeessity of depending entirely on executive
ageneies In passing new laws. More adequate facilities seem desirablle.
Perhaps combining all that now exists under one compefent head with
an adequate appropriation, would do the trick. If the legislature is to
meet more frequently, as now seems desirable, it could make more con-
tinuous use of these agencies. This problem is mentioned here for two
reasons, First, although these institutions rest upon statute, they are
an indispensable aid to the constitutionally established legislative body.
Second, some states have felt it desirable to insert in tdreir constitutions
a section which requires the establishment and continued maintenance
of a legislative council. A constitutional convention might wish to give
some attention to the matter in Ohio.

Salaries and Perquisites of Office

The salaries for members of the Ohio General Assembly now are
fixed by law. Members of both houses receive $2,600 per year for two
years or a total of $5,200°. If there are no special sessions, the average.
legislature in Ohio is in session approximately one hundred legislative
days. Thus legislators are paid approximately $50.00 per day from
which they must pay their expenses of living in Columbus during the
session. In addition, those who live outside of Franklin County are
allowed mileage at six cents a mile for a round trip from their homes to
Columbus once each week during the session. Postage and long dlstance
telephone tolls are paid from legislative appropriations.

‘Some states- have placed their legislative salaries and mileage’
allowances in their constitutions. This has ecaused many complications.

“With the progress of inflation and the current need for rapzd readjust-
:.-ment in rates of compensatlon a rigid constitutional provision would.
‘stand in the way. It is‘much better to leave the matter to statute, as'in,
- Ohio. ‘However, the taxpayers must be alert to see to-it that pay and

allowances are reasonable An attempt. by the Assembly’ to collect
mileage for weeks during which it was not. actually in session was pre-.
vented by the courts at the suit of a ‘taxpayer not many years ago. The

‘standard for such pay and allowances would seem to be that they should

be adequate to free legislators from the necessity of dependin'g on 1913by-
ists for favors, and still allow them enough to maintain their positions
with dignity.

Powers and Procedure of the Assembly

Article IT of the present eonstitution contains a number of detailed
provisions concerning the powers and procedure of the General Assem-
bly which, on reconsideration by a constitutional convention, might
better be left to be provided for in the statutes or in leglslatlve rules.
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Others seem out-of-date or in need of correction. Nevertheless, mnost of
these provisions appear to be guite salutary and deserving of continu-
ance.

Qualifications of Members

Sectlon 3 requives that semators and vepresentatives must have
resided in their districts for one year bhefore their election. If hy this
it is sought to assure familiarity with local problems, this period seems
much too short. Two or three vears would he preferable. In any event,
it will be much more significant if all districts elect but one member
each.

In Section 4 certain persous are harred from membership in the
General Assembly—officers of the government of the United States and
persons holding lucrative office under the authority of the state. The
first seems quite necessary, the second is ambiguous, and, if retained,
should be clarified. Township officers, justices of the peace, notaries
public and militia officers are now specifically excepted. Perhaps this
list also should be reconsidered. Another condition for denying mem-
bership appears in Section 5 where persons who are convicted of em-
bezzling public funds are barred from holding any state office, and
those who hold public money for dishursement may not have a seat in
the Assembly until they have-accounted for the money and paid any
balance into the Treasury. These provisions would be more appropri-
ately dealt with in a statute. The first one is hardly suitable for inclu-
sion in the article dealing with the legislative power.

Each house is made the sole judge of the elections, returns and
qualifications of its own members by Section 6. While this is a custom-
ary constitutional legislative power, perhaps we are mature enough now
to entrust contested elections to the decision of the courts. This section
continues with provisions that a majority of the members elected shall
be a quorum, but a less number may adjourn from day to day and
compel the attendance of the others. Some such rules are essential.

Organization of the General Assembly, etc.

Section 7 states that the mode of organizing the House of Represen-
tatives, at the commencement of each regular session, shall be pre-
scribed by law. This has heen done. This is desirable when the body to
he organized is non-continuous. Such matters could be left to the rules
in a continuous senate. In any event, the House would have such a
power even if this section were omitted from the constitution.

The provisions of Section 8 date from 1912 in their present form.
They guarantee each house the right to choose its own officers (except

o
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that the lieutenant governor presides over the Senate), make its own
rules, punish its mwenthers for disorderly conduet (presumably on the
floor), and expel a member by a two-thirds vote. The section econeludes
with an assurance that cach house may ohtain information affecting its
mewmbers and business, and for that purpose enforce the attendance and
testimony of witnesses and the production of books and.papers. While
such powers are cssential, it would seem likely that they would be in-
herent in the legislative power, and, henee, that it would not be neces-
sary to include all this detail in the constitution.

Several desirable provisions appear in Section 9. They require
each louse to keep and publish a correet journal ef-its proceedings,
take a vea and nay (record) vote on the request of any two members,
and pass laws only by a vea and nay vote of a majority of the members
elected (constitutional majority) recorded on the journal. There is
nothing superfluous here. The following section (Section 10) also is
salutary and important. It guarantees to each member the right to pro-
test against any action of the house of which he is a member, and to
have his protest entered on the journal.

The provisions of Section 11 econcerning the filling of vacancies in
the Assembly, by election for the unexpired term, have not been very
suceessful in keeping vacancies filled. By the second year of a biennium
there are usually from five to ten vacancies, sometimes more. Some
people feel that this canses no harm. Yet, if a special session is called,
some distriets are without representation. Besides, the requirement of
2 vote of a majority of those elected in order to pass a bill remains the
same—thus becoming more and more difficult to secure in controversial
cases. With annual or continuous. sessions, filling vacancies would be-

come more important. Perhaps it should be made possible, by law, for ‘ :

the loeal hoard of elections to call an election to fill a vacancy No~
change weuld be necessary in the present constitutional provision.

- Przwleges of Members

The pr1v1lege of members agamst arrest while going to er return:
‘ing from sessions, exzept for treason, felony or breach of the pedce, and-
the guarantee that ne member may be questioned elsewhere for any
speech or debate, as they appear in Section XII, are in a form almost
identical with that used in the Constitution of the United States. It is .
generally agreed that such protections are necessary to legislative inde-
pendence of the executive and of the courts. However, certain events
Whlch have transpired under the analogous provisions of the federal
constitution have caused many persons to question their adequacy in
protectmc individual citizens against character assassination under the
guise of privilege. It should be a solemn duty of a constitutional con-
vention to reconcile these provisions, as far as possible, with the guar-
antees of individual liberty which appear in the Bill of Rights.
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Legislative Procedures, Executive Veto, etc.

No question will be raised by most people about the desirability of
the provisions found in Sections 13 and 14. The first requires all
sessions to be public unless made secret by a two-thirds vote of those
present. The second prevents either house from adjourning for more
than two days or to another place without the consent of the other. As
to Section 15, which states that bills may originate in either house and
be amended or rejected in the other, the most that need be said is that

this is such common knowledge and practice that a constitutional see-

tion seems unnecessary.

Section 16 is a long one. However, it contains only three separate
ideas: 1) bills must be fully and distinetly read three times in each
house, unless three-fourths of the house dispense with the rule; 2) no
bill may eontain more than one subject, which must be clearly expressed
in its title, and amending acts must contain the entire act or sections
amended:; 3) the executive veto. The requirement of three full readings
is out of date. All bills now are printed for all members to read. In
practice, all three readings today are by number and title. This seems
adequate. In fact, two readings are enough. This sentence could be
dropped from the constitution and left to legislative rule, as in Con-
gress, without loss. The requirements for titles and amending acts
seem quite suited to modern conditions and should be retained,. The ex-
ecutive veto is discussed elsewhere. It is suggested that this be ex-
panded by giving the governor power to reduce as well as to veto items
in appropriation acts.

Section 17, however, establishes a rule which is completely out-
moded. It requires the presiding officers of the two houses to sign en-
rolled bills and resolutions in the presence of the house ‘“while the same
is in session and capable of transacting business.’”’ In practice, this is
often done in skeleton sessions, particularly at the end of the session.
This section eould be removed from the constitution, or at least short-
ened merely to require the presiding officers to sign, leaving the time
and place to them. o ‘

The formal enacting clause, which must &ppear in every bill, is
required by Section 18. No objection can be seen to this.

Compensation of Members

Section 19 bars members of the General Assembly from civil office
under the state during the term for which they were elected or one vear
thereafter, if the office was created, or the emoluments increased during
such term. This, of course, is to prevent the legislators from setting
up new offices to provide themselves with good salaries under the execu-
tive branch. This often was accompanied by deals with the executive
under which favors were done by each for the other. Such a prohibition
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is needed. A convention might wish to examine the experience under
the present law to see whether or not it was adequate to prevent the
evils it was desiened to remedy. If not, it should be strengthened. If
so, it shoulcl he retained.

The provisions of Section 20 are related to those of the preceding
section. It dircets the General Assembly to fix salaries and terms of
office for all officors of state, but expressly denies any increase during an
existing term, unless the office is abolished and recreated. This, also,
is _(rood'. But it nceds reexamination. Perhaps the final proviso has
offered too large a loophole. A convention should decide. Closely re-
lated is Section 29, which forbids the Assembly from voting extra com-
pensation to any officer, public agent or contractor after the service has
been rendered except by a two-thirds vote of all the members elected
1o each branch of the legislative body. Something like this also seems
desirable.

Appro prz'atz'ons

Control over the appropriating power appears in Seetion 22, which
states that no money may be drawn from the treasury exeept pursuant
to speeific appropriation made by law, and that no appropriation may
be for a longer period than two years. Several questions arise here.
What is a specific appropriation? If this section would prevent lump
sum appropriations it should be modified to permit them. They are
badly needed in order to secure administrative flexibility. Are rota-ry
funds appropriations for longer periods than two years? If so, clarifi-
cation seems required. This section may have been adeguate for the
financial transactions of an earlier day, but may need alteration in the
light of modern requirements. The convention should decide.

Impeachments

Sections 23 and 24 deal with impeachments. They have ‘been little
used but may be needed as ‘‘shotguns behind the door.”” They might -
take on new meaning if the state adopts an appointive judiciary as sug:
gested elsewhere in this study. On the other hand, some substitute may .
be necessary if a unicameral legislature is contemplated. If retained, 3
they should be earefully serutinized in the light of present day needs.

Meetings and Adjournments

By Section 25 the General Assembly is required to begin its regular
sessions on the first Monday of January, biennially. No adjournment
date is specified. Although this provision dates from 1851, the Assem-
bly did not adjourn its regular sessions during the year they were begun
until after 1895. There was a recess at the end of the first year’s session,
and a meeting was called by the officers of the Assembly to convene
during the second year. It is recommended that this practice be rein-
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stituted. The second part of the regular session, held in the second yvear
of the bienninm could be used solelyv for appropriations, or it could he
merely a continuation of the first one. If it seems desirable to limit the
business to finance, a convention may wish to snggest an amendment to
this section. With sueh an annual sessiou, there would be mueh less
likelihood that there would be any need for the governor to call a special
session.

Miscellaneous Provisions and Limitations

Sections 26, 28 and 32 contain additional limitations on the Assem-

bly. Section 26 preseribes that all laws of a general nature shall have
a uniform operation throughout the state, and goes on to prohihit the
Assembly from delegating, except in case of school laws, power to any
other authority to determine when a law shall take effect. The first
clause seems reasonable, if it does not prevent classification. The second
clause needs some reexamination in the light of later home rule doe-
trines. Section 28 prohibits retroactive laws and laws impairing the
obligation of contracts, hut authorizes the Assembly to delegate to the
courts, by general law, power to eure defects in instruments and pro-
ceedings. This section seems a little too stringent and it may need fur-
ther consideration. There is no need for the prohibition of impairment
of contracts since this is contained also in Article I, Section 10 of the
federal constitution. But retroactive eurative laws of a civil character
may have a benefieial effect and perhaps should not be flatly prohibited.
No exception can be taken, however, to the provisions of Section 32,
which deny to the Assembly the granting of divorces or the exercise of
judicial power.

Section 27, pertaining to the election of United States Senators by
the Assembly was made obsolete by the adoption of the Seventeenth
Amendment to the Constitution of the United States-and should be re-
pealed. Section 30, preseribing the rules under which new counties may
be created, also is obsolete. Perhaps it should be supplanted by a section
which preseribes how counties may be combined or abolished. Such a
law would be more useful under modern conditions.

Artiele IT eoncludes with several sections enaeted in 1912, which
were inserted to overcome adverse court decisions. Such were Section
33 on mechanies’ and materialmen’s liens, Section 34 on hours and mini-
mum wages, Section 35 on workmen’s compensation, Section 36 on con-
servation, Section 37 on the eight hour day on public works, Section 38
on removal of officials from office (a substitute for impeachment), Sec-
tion 39 on expert testimony in eriminal cases, Section 40 on registra-
tion of land titles, and Section 41 abolishing prison contract labor.
These sections probably all were and still are necessary. One may
guestion the propriety of including all of them in the legislative article.
Nevertheless, it seems harmless to leave them there. They all need
careful reexamination to make sure that they are adequate today to deal
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with the evils they were designed to remedy. A convention could assess
the experience under each of them in the light of the past forty years.

Summary and Conclusions

The provisions of the Ohio constitution relating to the legislative
hody of the state are among the most important to be cotisidered by any
convention. A legislature devoted to the promotion of the public inter-
est, and armed with the weapons it needs to control the operations of
the state government in the name of the people, is the goal to be worked
for. More continuity, more equitable representation, more frequent
sessions, and simpler form are all steps toward this.end.
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CuaPTER III
THE INITIATIVE AND REFERENDUM
BY

HarvEY WALKER, Ohto State University,

Columbus, Ohio

One of the most controversial proposals of the Constitutional Con-
vention of 1912 was that which established the initiative and referen-
dum. These new devices were added to Article IT of the constitution
and now appear as sections 1a to 1g of that Article. Section 1 of Article
I1, as adopted in 1851, provided that the legislative power of the state
should be vested in a general assembly, consisting of a senate and house
of representatives. The 1912 Convention added to these provisions the
following language :

‘‘but the people reserve to themselves the power to propose to
the general assembly laws and amendments to the constitution
and to adopt or rejeet the same at the polls on a referendum
vote as hereinafter provided. They also reserve the power to
adopt or reject any law, section of any law or any item in any
law appropriating money passed by the general assembly, ex-
cept as hereinafter provided; and independent of the general,
assembly to propose amendments to the constitution and to
adopt or reject the same at the polls. The limitations expressed
in the constitution, on the power of the general assembly to
enact laws, shall be deemed limitations upon the power of the
people to enact laws.”’

By these clauses a portion of the legislative power of the state
which before 1912 had been vested exclusively in the General Assembly
was reserved to the people. The first of the rights reserved was called
the initiative (right of the people directly to enact constitutional pro-
visions and statutes); and the second, the referendum (right of the
people directly to suspend and vote upon new statutes). While
such provisions are far from universal among the states, eighteen states
now permit the enactment of legislation by direct proposal of the elec-
torate; twenty. state constitutions make provision for the referendum
on laws; but only thirteen states have the initiative for constitutional
amendments. All three of these powers have been used frequently in
Ohio and they seem well established as a part of our constitutional
practice. However, there still are many persons who feel that these
devices are unwise. They argue that to the extent that they are used
they impair the responsibility of the General Assembly for determin-
ing state policy, and to the extent that the legislative body is less
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responsible, less highly qualified persons will seek legislative office.
Experience tends to show, however, that, in general, these reserved
powers have been used by the people mainly to force consideration of
nieasures which the General Assembly refused to adopt, although they
were desired by a large number of electors, or to reject laws contrary
to the public interest which have been lobbied through #he Assembly.
In a few cases, the initiative and referendum have been employed by
speeial interests to seeure laws favorable to them, although the people
often reject such proposals. In most cases, the verdiet of the voters on
issues which appear on the ballot through the use of the initiative and
referendum has heen an itellicent one.

-~

A Obsolete Provision

In 1918, interests opposed to the adoption of national prohibition
secured the addition of two paragraphs to Article II, Section 1, pur-

" porting to reserve to the people the right to approve or disapprove,

through a referendum election, of any action of the (General Assembly
ratifving a proposed amendment to the Constitution of the United
States. This provision was held unconstitutional by the Supreme Court
of the United States in Hawke v. Smitk," on the ground that the power
to ratify a national eonstitutional amendment is derived from the Con-
stitution of the United States, not from the constitution of the state,
and that no state may add to the requirements laid down in the federal
document. Despite this decision, the paragraphs remain in the Ohio
constitution, and should be removed. A constitutional eonvention
doubtless would do this.

Constitutional. Amendment by Initiative

The initiative for.constitutional amendments appears in Section
1a of Article II. It requires signatures to petitions equal in pumber -
to ten per cent.of those casting ballots for the office 0f governor at the

last preceding gubernatorial election. At least half of these must come

from half of the counties of the state in the manner described below.

Since interest in such gubernatorial contests varies;, the number of
signers required likewise varies. Two states, Massachusetts and North
Dakota, establish a fixed number of signers to avoid such fluctuation.
Tn Ohio, initiative-proposed constitutional amendments are submitted
directly to the people for a vote at the next general election. This some-
times results in poorly drafted measures being submitted for vote and
occasionally such defective amendments are adopted. This danger is
minimized in Massachusetts and Nevada where proposed amendments
are submitted first to the legislature for discussion, consideration and
perfection of form. Such a provision would seem desirable for Ohio,
provided the people could proceed recardless of the action of the legis-
lature.
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Initiative for Statutes

The detailed provisious for the initiative appear in Seetion 1b of
Article II. In Ohio, the initiative is of the indirect type under which
the original petition, bearing signatures of three per cent of the electors,
is transmitted to the General Assembly at its next session. If the pro-
posal is adopted by the Assembly, either as submitted or in an aceept-
able amended form, no further action is required. If the petitioners are
not satisfied with the action taken, or if the Assembly refuses to act,
supplemental petitions bearing an additional three per cent of signa-
tures require the submission of the original proposal to a popular vote.
If a majority of those voting on the question approve, the initiated law
takes precedence over any version passed by the Assembly. The gov-
ernor is expressly denied a veto over measures approved by the electors,
although Ohio has not gone to the extreme of Arizona which denies to
the legislature the right to amend or repeal such a law. In Ohio the
Assembly is not restrained from amendment or repeal of such laws ex-
cept by a realization that it may be going against a clearly expressed
popular sentiment. Repeal by the legislative body of obsolete statutes
adopted by popular vote would not present the same political difficulty.

Referendum on Statutes

Corresponding detailed provisions for the referendum appear in
Article II, Section le. Here the popular petition requires signatures of
six per cent of the electors and must be filed with the secretary of state
within ninety days after the governor or Assembly has deposited with
him the measure to which objection is taken. When a referendum peti-
tion is filed within this time, the operation of the law referred to in it
is suspended until a vote has been taken. If the vote is unfavorable to
the law, it is nullified and never becomes effective. If favorable, it goes
into effect upon canvass of the vote. Certain types of laws are com-
pletely exempted from the referendum by Section 1d. These include:
1) laws providing for tax levies; 2) apprepriations for the current
expenses of state government (however, this does not exempt appropri-
ations for additions and betterments, so-called capital outlays); and,
3) emergency laws. These last laws are defined as those declared by the
Assembly to be necessary for the immediate preservation of public
peace, health or safety. This declaration and the reasons therefor must
be made in a separate section of the law, and it must be favored by two-
thirds of all the members elected on a separate roll call vote. These
restrictions seem adequate to prevent abuse of the emergency power in a
state in which party divisions are fairly close.

Procedure Under Initiative and Referendum

Fears of the 1912 era are reflected in the provisions of Section le.
These prohibit the use of the initiative or referendum to pass a law
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authorizing the classification of property for taxation or establishing
a sinele tax. The first of these prohibitious already has been avoided by
the amendment of Article XII, Section 2, of the constitution to permit
such classification. The second seems so improhable today that the
climination of the whole seetion might now be accomplished. Section 1f,
which reserves initiative and referendum powers to=the-people of
munieipalities, probably should be moved to the article dealing with
local governiment and be extended to counties.

The most detailed and complex portion of the initiative and refer-
endum amendment is Section 1g of Article IT which provides for the
machinery of petition, ballots and elections on such measures. As the
section was designed to be self-executing, it was felt necessary to write
many details into the constitution which ordinarily would be left to
legislation. The delegates to the convention quite properly felt that if
these reserved powers were to be made effective, it would be unwise to
rely upon the General Assembly to provide for the details of their op-
eration. True, the section provides that ‘‘laws may be passed to facili-
tate their operation, but in no way limiting or restricting either such
provisions or the powers herein reserved.”’ Even this tiny loophole has
been used by the Assembly to provide additional restrictions which
make the exercise of popular law-making much more difficult, under the
guise of facilitation. Perhaps the améndment needs further clarifiea-
tion to make such usurpation impossible.  This, likewise, would be an
appropriate task for a constitutional convention.

Another provision of Section 1g which would be appropriate for
reconsideration by a constitutional convention is that which requires a
distribution of signatures among the counties of the state. This reads:

“Upon all initiative, supplementary and referendum petitions
provided for in any of the sections of this article it shall be
necessary to file from each of :one-half of the eounties of the
state, petitions bearing the signatures of not less than one-half
of the designated percentage of the-electors of such county.”

Under this provision, initiative and referendum petitions must in-
clude signatures-from forty-four of the eighty-eight counties. For con-
stitutional amendments there must be signatures from each of the forty-
four counties, amounting to five per cent of the electors. For initiated
laws, the percentage would be one and one-half per cent on the original
petition and another one and one-half per cent on the supplementary
petition. For referenda the percentage in each county must be three.

The wide variation in county populations and the concentration of
urban residents in a few counties (not over twenty) makes for some
difficulty in complying with these constitutional provisions. New laws
and amendments desired by the rural residents may be easily proposed.
Those needed by urban vesidents are difficult to propose unless the
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measure has a strong appeal to ruralites. Thus, the present constitution
protects minorities even more than democracy requires. Perhaps this
portion of Section 1g should be reconsidered if a convention is called.

CHAPTER IV

THE EXECUTIVE DEPARTMENT IN OHIO

REFERENCE BY -

1(1920) 253 U.S. 221: 40 S. Ct. 495, 64 L.Ed. 871, 10 A.L.R. 1504. - . . .
HarveEy WaLKER, Ohio State University,

Columbus, Ohio

Under the theory of separation of powers, universilly aceepted in
our state constitutions, the executive department includes all agencies
and activities which are neither legislative nor judicial in character.
Thus it is the receptacle into which most new functions are poured,
whether they are created by the constitution or by statute. Most of the
law of the State of Ohio relating to executive functions appears in.the
statute book rather than in the constitution. The present constitution
includes one article, Article ILI, specifically referring to the executive
department. It consists of twenty sections, eighteen of which date from
1851, one from 1885 and one from 1912. In addition, Article VI on
Education, Article VIT on Publie Institutions, Article VIII on Publie
Debt and Public Works, Article IX on the Militia, Article XII on
Finance and Taxation, Article XIII on Corporations and Article XV
which is entitled Miscellaneoas, all deal more or less directly with execu-
tive matters. The governor’s power of veto, however is set forth in
Article IT, Section 16.

Historical Background

The unhappy experience of the territorial legislature in its rela-
tions-with Governor Arthur St. Clair, as well as the widespread political
theary of the time, led the convention which framed the first Ohio
constitution, in 1802, te. provide for a strong I'egisla,t’ure and: - weak

- executive. Professor W. H: Seibert descrlbes the governor’s ofﬁce under.
this constitution in the followmg terms: ‘“ ‘The governor’ was ‘a name’
almost without meaning.’ He was required to see that all Jaws were
faithfully executed, but as a matter of fact, the enforcement of laws,
then as now, rested mainly with the local authorities, rather than with
the governor. He reported to the legislature on State affairs from time
to time, and recommended measures which the Assembly was free to
ignore. On extraordinary occasions he could convene or adjourn the
legislature. He signed all commissions, but his appointing power was
limited to filling the office of adjutant general, and, during the recess of
the legislature, such offices as were usually filled by its appointment. He
could grant reprieves and pardons except in cases of 1mpeachment His
most substantial prerogatlve was his power as commander-in-chief of
the army and navy of the state.’”
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One of the objectives of the Constitutional Convention of 1850-51
was the establishment of a balance of authority and responsibility be-
tween the governor and legislature. Some of the important offices, such
as those of attorney general, secretary of state, anditor of state and
treasurer of state, which had been filled by appointment of the legisla-
ture were added to the executive department and made elective by the
people. Other executive agencies were placed under the governor’s
supervision by statute. In most cases he exercised powers of appoint-
ment and removal of superintendents, directors and members of hoards
and commissioners.® Tn 1903, after 101 years of statehood, the governor
was given a veto over legislative acts. This power, modified in 1912, as
described below, he retains today.

Executive Department Under the Constitution Today

The present constitution defines the executive department of the
state government as consisting of ‘‘a governor, a lieutenant governor,
secretary of state, anditor of state, treasurer of state and an attorney
general.”’ Five of these six officers, all but the auditor of state, serve for
a term of two years. The auditor has a four year term.’

‘While the supreme executive power of the state is vested in the
governor,’ the fact that many important executive tasks are confided
to officers separatelv elected and not subject to his control has led to a
division of executive responsibility. Since these offices may be held
by persons belonging to different political parties, the party of the
governor cannot well be held responsible for the actions of its political
opponents. The voters are put to the necessity of investigating the
qualifications of candidates for several offices if they are to cast an
intelligent ballot. In order to improve party responsibility and to re-
duce the burden of the voter, it would seem desirable to shorten the Ohio
state ballot by making some of these elective executive offices ap-
pointive.”

Many thoughtful American voters feel that they ought to choose by
election such officers as are charged with policy forming funetions. On
the other hand, they would like to be relieved of the necessity of choos-
ing ministerial administrative employees. They would be content to
leave their selection to the responsible executive. In accordance with
this idea, it seems clear that the offices of secretary of state and treasurer
of state should be filled by appointment by the governor and taken off
the ballot. The attorney general’s post is largely of the same character,
particularly if the eonstitution is te be changed to require the Supreme
Court to give advisorv opinions. Thus this office could be made ap-
pointive also, as it is in the government of the United States.

The work of the auditor of state, as carried on at the present time,
confuses purely executive functions, appropriate to a comptroller, with
post audit functions in supervision of public expenditures. In this case
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it would seem desirable to redefine the functions, transferring those of
an executive character to the department of finance and placing the
“watel dog’’ function in an office whose incumbent would be chosen
by the Gencral Assembly. Safeguards should be erected in the consti-
tution to insure the choice of a professionally qualified auditor by the
legislature. But, in any event, the office should be reméwved- from the
ballot.

If the suggestions of the two preceding paragraphs were followed,
there wounld remain on the ballot only the governor and lieutenant
governor. These could remain. It may be noted, however, that eleven
states find it possible to operate their governments suceessfully without
the office of lieutenant governor at all.” In Ohio, his only functions are
to serve as president of the Senate and to take over the functions of the
governor in case of the latter’s death, impeachment, resignation, re-
moval or other disability.” Provision also is made for the choice of a
president by the Senate when the lieutenant governor is serving as
governor, or when he has been impeached or otherwise disqualified.
Further, when both the governor and lieutenant governor are disquali-
fied, the gubernatorial succession falls first upon the president of the
Senate, then upon the speaker of the House.” In view of these provisions,
the office of lieutenant governor seems quite superfluous.

Term of Office of Governor

Entirely aside from the problem of shortening the ballot, there is
serious question whether, under modern conditions, the term of office
of thé governor should not be increased to four years. More than half
of the states now elect their governors for such a term, The present two
year term is too short for the formulation and execution of any compre-
hensive program; unless the governor is reelected, his opportunity for
constructive service is severely limited. A four year term would solve
this problem. ‘It also would make it possible to separate gubernatorial
from presidential elections completely by usmg the intervening bien-.

" nium for the state election. Such separation is considered desirable in

order that state elections may be decided upon state issues, w1th0ut the
confusion of a national campalgn :

Powers and Duties of the Governor

The powers and duties of the governor, as set forth in the constitu-
tion, are those customarily granted to such officers. They include: 1)
power to require information in writing from the officers in the execu-
tive department (in view of the definition of this term in this article of
the constitution, it is assumed that this includes only the other elected
executive officers); 2) the duty to see that the laws are faithfully exe-
cuted;" 3) authority to deliver messages on the condition of the state to
the General Assembly and to recommend such (legislative) measures
as he shall deem expedient:'® 4) authority as commander-in-chief of the
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military and naval forces of the state, except when they are in federal
service;'' 5) power to grant reprieves, commutations (of sentence) and
pardons for all erimes and offenses, except treason and in cases of im-
peachment;** 6) duty of signing all grants and commissions;** 7) power
to call the General Assembly into special session by proclamation, limit-
ing the subjects which it may consider during such session; and 8)
power to adjourn the General Assembly in case of disagreement be-
tween the two Houses in respect to the time of adjournment.™

) Of the foregoing powers and duties only the fifth and seventh give
rise to serious question. Many states now are providing for limitations
upon the governor’s pardoning power. His duties are so onerous that
he cannot give the problem the attention it deserves. So he delegates his
authority to one of his secretaries, who holds hearings and makes rec-
ommendations which the governor usually follows. In some states the
power has been taken from the governor and placed in the hands of a
pardon and parole commission, appointed by the governor, for long
overlapping terms of office. Commissioners are thought of as being in
a position comparable to that of the judges of the highest state court. A
convention might wish to consider such a shift in Ohio.

Many states are now authorizing their legislative bodies to call
their own special sessions or requiring the governor to eall them when
requested to do so by the legislative leaders. More frequent legislative
sessions would make his power to call special sessions less liable to abuse.

- However, in no case should the governor have power to deny the repre-
sentatives of the people the right to discuss any subject of legislation
during the special session by omitting it from his call. There is even
some question as to whether he should retain the exclusive right to call
special sessions. The power to adjourn the legislature is seldom used. Tt
would become obsolete if a unicameral legislative body were established.

Gubernatorial Veto Over Le gislation

Every state but North Carolina now confers upon the governor
the power of veto over legislative acts. If wisely and moderately used,
this can be a salutary control. Unfortunately, it is often used for politi-
cal purposes when governor and legislature are of different political
parties or factions. This has happened in Ohio. In this state, too, there
has been great reluctance to put such a powerful instrument into the
hands of one man, even though he be the governor. It will be remem-
bered that for 101 years Ohio had no executive veto.

The veto in Ohio today permlts the governor to disapprove legis-
lation within ten days after it is received by him. If the General Assem-
bly is still in session, he must return it, with his objections, to the
house in which it originated. If three-ﬁfths of the members elected to
each house agree, the measure can be passed and become law, the
abjections of the governor thereto notwithstanding. If the Assembly
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has adjourned before the expiration of the ten day period, the governor
must file the bill and his objections with the secretary of state. There
is no pocket veto. However, there is no provision for repassage by a
subsequent regular or special session in such a case.*

There may be some objection to the size of the magority required
for repassage. Why should the governor be enabled to invalidate a
measure agreed to by the representatives of the people, unless a larger
majority can be mustered for repassage? Some persons feel that the
psychological effect of a veto is sufficient to challenge public attention
and that a simple majority should be enough for repassage.

The final clause of the veto provision of the constitution authorizes
an item veto for use in appropriation acts. However, experience has
shown that this provision is not adequate to equip the governor with
enough authority to deal with over-appropriations. Some states
authorize the governor to reduce as well as to eliminate items. Good
administration would seem to suggest such an addition to the Ohio
constitution. °

Compensation and Reporiing of Executive Officers

The officers of the executive department mentioned in the eonsti--
tution are guaranteed compensation for their services, as established
by law.- The amount of such ecompensation may not be increased or de--
creased during the period for which they have been elected.’* Such
restrictions seem salutary. However, consideration might be given
to the adoption of a single section on this subjeet to protect all state
officers, rather than having separate sections in the articles on' the
executive, the legislature and the judiciary.

All officers of the executive department and of the public state:
institutions are required to report to the governer at least five days-
preeedmg each regular session of the General Assembly. ‘The governor
ig supposed to transmitsuch reports with his message to the Assembly.” -
The duty imposed by this section might' better be: left to' a statite,.
especially if the present elective staté offices mentioned above are made.
appointive. This provision is not now being followed. Thete would be
more point to it if the reports were monthly and gave the governor in-
formation which he might use for administrative control.

Administration of Public Education

The sixth Article of the Ohio constitution purports to establish
fundamental rules on the subject of education. It consists of four
sections, two dating from 1851 and two from 1912. Section 1 decrees
that ““The principal of all funds arising from the sale or other dis-
position of lands or other property granted or entrusted to this state for
educational and religious purposes, shall forever be preserved in-
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violate, and undiminished; and the income arising therefrom shall be
faithfully applied to the specific objects of the original grants or ap-
propriations.”’ Salutary though this provision appears to be, it has
been flagrantly violated during our state’s history. Fabulously valu-
able lands were granted to the state under the Northwest Ordinance
and by subsequent federal grants for the support of elementary and
higher education. Where are these lands today? They have been sold.
Where is the principal sum which the moneyv received in their sale
represents’ It has been spent by order of the Ohio (leneral Assembly.
This gross violation of publie trust occurred during the canal building
period. The legislature in appropriating these trust funds hound itself
and its suceessors in perpetuity to payv to the original heneficiaries, the
schools of Olio, interest at the rate of six per cent on the money they
took. This is known as the state’s irreducible debt. It seems doubtful,
to say the least, that this section of the constitution has been effective.

Section 2 of Article VI directs the General Assembly to make pro-
vision for a thorough and efficient system of common schools. It con-
cludes with a prohibition against any religious sect having any exelu-
sive right to or control of any part of the school funds of the state. This
duplicates in part the coneluding clause of Seetion 7, Article I (The
Bill of Rights) whieh reads: ‘‘Religion, morality and knowledge, how-
ever, being essential to good government, it shall be the duty of the
General Assembly to pass suitable laws, to protect every religious de-
pomination in the peaceable enjoyment of its own mode of public
worship, and to encourage schools and the means of instruction.”” These
two provisions might well be consolidated, if they are deemed essential
at all. Under modern conditions no legislature would abolish the pub-
lic school system!

The third section of Article VI requires that provision be made by
law for the organization, administration and control of the publie school
system of the state supported by publie funds. A concluding proviso
gives city school districts & small measure of home rule. This section
addsnothing te the power of the legislature. Unless the home rule grant
is significant, and this does not appear on the face of it, the whole seec-
tion is superfiuous.

The final section of Article VI is especially objectionable. It
creates the office of superintendent of public instruection and gives the
inecumbent a four year term. The former elective office of state com-
missioner of common schools was abolished by this amendment. How-
ever, today, the state government has a number of executive depart-
ments of which the department of education is only one. If the governor
is to have the authority to see that the laws are faithfully executed, he
must have the power to appoint and to remove his department heads.
If the term of the governor were increased to four vears a part of the

objection to this seetion would disappear. But, even then. there seems

|
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no reason to give the head of one department a constitutional status
without conferring the same status on all of them.

Summing up, the four sections of Article VI of the constituticn
ave either unnecessary or undesirable. The whole problem with which
they deal can safely be left to legislative diseretion. There are those
who feel that the head of the state educational systera.should he ap-
pointed by a state hoard of education, free from gubernatorial eontrol.
Such a hoard, if desired, might be created by constitutional provision.
However, it would establish a different form of organization for a single
funetion of state government from that provided for other functions.
It would impair gubernatorial responsibility for the administration of
state affairs and if the state board were made elective; it would overload
the state ballot. All in all, a constitutional convention, in considering
the problem of education might well conclude that Article VI should
be eliminated from the constitution entirely, unless it should be con-
sidered desirable by the convention to confer constitutional status upon
the state universities as has been done in Michigan and Minnesota.

Administration of Public Institutions

The same is true of Article VII on public institutions. Section 1
requires that institutions for the benefit of the insane, blind and deaf
and dumb shall always be fostered by the state. These and many others
now form a part of the state’s permanent welfare program. The second
section refers to directors of the penitentiary and trustees of institu-
tions which before. 1851 were elected by the legislature. Such offices no
longer exist. The institutions are governed by quite adequate statutes.
The third section relates to the filling of vacancies in such offices and is -~
similarly obsolete. The whole article should be eliminated from ‘the - .
constitution. The legislature would have ample power without itto:
deal with welfare institutions. :

Administration of Public Works. : o
. The final section (Seetion'12) of Articte VIIT of the constitution-
establishes the office of superintendent of public works and gives th
inecumbent a constitutional term of oné year. For the reasons mentione
above in connection with the office of superintendent of public instrue-
tion, this section should be repealed. The department of public works
should be headed by a director appointed by the ineumbent governor.

The State Militia

Article IX of the present constitution is woefully obsolete. It deals
with the subject of the militia. In the first seetion. the militia is defined
as consisting of white male citizens. Under the National Defense Act
this is an illegal limitation. A convention should find a definition which
is in conformity with federal law. The second section provides that the
officers of the militia shall be elected by the persons subject to military
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duty in their respective districts. This system of choosing officers went
out of fashion after the Civil War. Certainly it is not in aceord with
modern practice or the National Defense Act. By the third section the
governor must appoint the adjutant general, quartermaster general
and such other staff officers as may be provided for by law. Line officers
must appoint their stafts, and captains, their non-commissioned officers
and musicians. Such details as these have no place in a modern con-
stitution.

The last two sections of Article IX have some permanent value.
Section 4 requires the governor to commission all officers and gives him
power to call forth the militia to execute the laws of the state, to sup-
press insurrection and repel invasion. Section 5 requires the General
Assembly to provide by law for the protection and safekeeping of pub-
lic arms. The first of these belongs among the powers of the governor
in Article III; the latter, among the powers of the legislature in Article
IT, if, indeed, it is necessary at all, as the General Assembly would have
this power without specific mention of it in the constitution.

Miscellaneous Provisions Relating to the Executive

The provisions of Articles VIII and XII will be discussed else-
where, as will also the provisions of Article XIII. There remains for
consideration here the sections of Article XV, Miscellaneous, which
affect the executive department. This article contains ten sections,
one of which, the ninth, dealing with prohibition, has been repealed.
The first establishes Columbus as ‘‘the seat of government until other-
wise directed by law.’’ It seems unnecessary but harmless. The legis-
lature would have ample power to establish the seat of government even
if this section were repealed. The second deals with public printing.
It requires that printing jobs be let on contract to the lowest responsible
bidder. There seems no reason why printing should be singled out for
such treatment. Why should such a rule not apply to all state pur-
chases? A constitutional convention would want to eonsider whether
this section should be expanded or eliminated. The legislative body
would have ample power to secure the same result without this provi-
sion.

Section 3 seemns strangely out of place. It requires a detailed state-
ment of receipts and expenditures of public money to be published
from time to time. This seems reasonable, but the provision belongs in
the article on state finance. The fourth section is similarly misplaced.
It denies election or appointment to public office to persons who are not
electors. While there may be some point to denying such persons elec-
tive office, it would seem undesirable to establish residence restrictions
against employment of competent persons from outside the state, who
might, after employment, be required to become residents of the state,
and eventually electors. The final proviso of this section which author-
izes appointment of women as members of boards of institutions involv-

" Tt authorizes the establishment of a bureau of statistics in the office of

'This is one area in which legistative action, though authorized, cannet:

.~ 'be depended upon to deal adequately with the problem; in the absenoe-i
- of constitutional provisions. Although leglslatlon ordmarlly ‘does not

“ bélong in a constitution, there are some matters in which it is necessdry”
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ing the interests or care of women or children, is now obsolete as women
are eligible to all publie offices. It should be removed.

The fifth section of this article prohibits duelists from holding
public office. While such a restriction once was needed, it has been
many decades since a duel has been fought in Ohio. The eriminal
statutes against dueling would seem to offer adequate protection to the
publie interest today. The section could safely be eliminated by a con-
stitutional convention. More applicable to present day needs is section
6 which prohibits lotteries and the sale of lottery tickets in Ohio. While
this also is dealt with in criminal statutes, there always are those who
would like to see such statutes repealed. This section might well be
retained, in view of recent court decisions.**

Section 7 of Article XV provides: ‘‘Every person chosen or ap-
pointed to any office under this state, before entering upon the discharge
of its duties, shall take an oath or affirmation to support the constitution
of the United States, and of this state, and also an oath of office.”’ Pro-
visions such as this one have taken on added interest in recent years
with special non-communist oaths being added by legislation or admin-
istrative rule. A convention would have an obligation to consider the
adequacy of this provision, as well as the desirability of any change in
its phraseology.

The eighth section of Article XV is clearly legislative in character.

the secretary of state. The General Assembly would have ample power
to create such an agency if this provision were repealed—as it should be.

The tenth and final section of Article XV is an important one. It .
lays down the basie requirements for civil service in the state and its
subdivisions. While its  phraseology has been criticized as inadequate’
and any constitutional eonvention would want to consider constructive:
changes, the basic prineiple is clearly desirable and should be rétained,

for the people to speak, clearly and unmistakably, setting the pattern:
of progress independently of the legislative body. This is such a topie.
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CHAPTER V
THE COURTS AND THE JUDICIARY IN OHIO

BY

WARREN CUNNINGHAM, Miami University
Oxford, Ohio

The provisions of the state constitution of Ohio dealing with the
Judicial branch of the government have been the source of controversy
since the early days of the state.” The framework established by the
constitution of 1802 for the state courts had become obsolete and archaie
before 1851. In fact, it was largely because of deficiencies in the judicial
system that the Constitutional Convention of 1851 was called.” This
body rectified many of the worst features of the 1802 document, but
popular dissatisfaction with the judiecial article continued. This article,
which is now Article IV of the constitution, probably has given rise to
more amendments through legislative proposals and popular referenda
than any other part of our basic law. Yet, despite these numerous
changes, there are few persons who are completely satisfied with the
present system. Substantial defects are seen in the scope of the provi-
sions of the article, in the court structure which they establish, and in
the caliber of judges who have been chosen.

Article IV of the Ohio state constitution deals in great detail with
the organization and jurisdiction of the state courts.® This produces
a rigidity which causes difficulty in adjusting the court system to chang-
ing social, economic and political needs. If the Constitutional Con:
vention of 1851 had followed the example of the federal constitutional
convention of 1787 the judieial artiele of the state constitution wounld

have contained three sections, the first providing generally for a. -

““Supreme Court and such inferior courts as the General Assembly .
may from tine to time ordain and establish.’’ The second would have -
defined the jurisdiction of the state courts.in general terms. The third:
would have defined treason against the state. More is not necessary.
The excessive detail now contained in the judicial article of the con-
stitution is mainly legislative matter which good practice would leave
to the General Assembly to decide. A simpler statement of the organiza-
tion and functions of the state ecourts would place the responsibility for
the continued adaptation of the state judieial system where it belongs—
upon the elected representatives of the people.

T'he Court System of Ohio

The court system established by the Ohio Constitution of 1851, as
amended to date, includes a Supreme Court, ten Courts of Appeals and
a multitude of local courts. There is little to criticise in the two ap-
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pellate levels, except that it seems unwise and unnecessary to describe
appellate court districts in the constitution as now is done.* This makes
the readjustment of district boundaries to equalize the burden of cases
too difficult. It should be left to the General Assembly. This difficulty
now is taken care of, in part, by statutes authorizing the Chief Justice
of the Supreme Court to assign judges of Courts of Appeals from one
distriet to another for temporary service.®

The main difficulty with the structure of the courts as established
by the constitution is the complexity, overlapping, duplication and lack
of expert service which exists at the local level. There is a court of
common pleas in each of the eighty-eight counties of the state, consisting
of one or more judges. In each county there is a probate court, except
that this may be combined with the court of common pleas, upon vote of
the people of the county, as has been done in three counties of the state.
In the larger counties there is a court of domestic relations which is a
branch of the court of common pleas. This court deals with problems
affecting family life, such as divorce and alimony, as well as adoptions,
juvenile delinquency and dependency: In those counties which do not
have courts of domestic relations, juvenile cases are dealt with by the
_ probate court.

‘Within each ecounty there are a number of other judicial officers.
For each township there are two justices of the peace. In villages and
small ecities, the mayor has the powers and funections of a justice of the
peace. Inboth cases these officers are not required by the constitution or
laws to be trained in the law. In both cases, also, these officers are paid
for their judieial duties in eriminal cases from the costs eollected in
. cases in which the accused is convieted. This situation was the source of
criticism by the Supreme Court of the United States in the case of
Tumey v. Ohio.’

In all the larger cities of Ohio municipal courts have been ereated
by special acts of the General Assembly. While many of these courts
have but one judge, the ones in the largest cities have several. The

jurisdiction of these courts varies widely in both civil and eriminal .

matters. Generally speaking, they have concurrent jurisdiction with
the eommon pleas court of the ecounty in civil eases involving small
damages but cannot try felony cases. They may dispose of misdemeanor
charges, but in felonies the municipal judge may only hold a prelimi-
nary hearing and bind the accused.over to the grand jury. The trial, in
case an indictment is returned, is held in the common pleas court. Vil-
lage mayors and justices of the peace have similar functions in pre-
liminary hearings.

Need for Improving the Court System

Such a ecomplex system of minor courts serves no one well. Even
the attorneys often are confused as to which court will serve their
clients’ interests best. Sometimes there are as many as four different

~ upon. at-an election on a non-partisan judicial ballot, a majority (to all.
" _intents and purposes) being necessary to a ¢hoice. All of these officers’
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courts which have jurisdiction over the subject matter of a civil action.
In addition, state highway patrolmen have their choice of several
different courts in which to bring their prosecutions for violation of
state law. This system of courts arose out of a desire to make justice
easily available to every citizen. In the days of the horse and buggy this
ideal required a judicial officer at every crossroad. The‘sameresult can
be attained today with many fewer courts and many fewer officials.
Furthermore, the frontier conditions which made it desirable, because
of a shortage of qualified lawyers, to commission laymen as magistrates
no longer exist.’

A constitutional convention, if called in 1953, should give careful
consideration to the problem of unifying and simplifying the court
system at the local level and of staffing it with competent, legally trained
personnel. This might be accomplished by the adoption of the abbrevi-
ated and simplified Article IV mentioned above. In this case the prob-
lem would be simply transferred to the General Assembly. Or Article
IV could be rewritten so as to provide for a single judicial court in each
county with special branches for probate and juvenile or domestic re-
lations matters.. Liocal magistrates could be provided for, either full
time or part time, on a salary rather than a fee basis, as additional
judges of the county court. They could be assigned by the presiding
judge of that court to serve as eity police judges or to replace mayors
and justices whose services in.a judicial capacity would not longer be
required. '

Method of Selecting Judges . B
The concern of many citizens over the quality of the judicial
officers who are obtained by our present system of selection in Ohio is
another important aspect of the problem. For the Supreme Court, -
Court of Appeals, Common Pleas and Probate eourts, the judges now .
are nominated in partisan direct primaries by a plurality vote and voted "

now are required to be lawyers.” Judges of the municipal courts are
chosen ‘in various ways, usually by a non-partisan ballot. They also -
maust be attorneys. Justices of the peace are elected on partisan ballets;
and village and city mayors, some on non-partisan and some on partisan
ballots, but primarily for functions other than judicial. Neither of these
classes of officers need be attorneys, although some now are so qualified. .

Many states have conducted extensive research into the problem of
more efficient, yet adequately controlled, judicial administration in
recent years." After mueh deliberation, California adopted a consti-
tutional amendment in 1934 which has many advantages over that now
in use in Ohio. Although the California plan was made to apply auto-
matically only to the appellate eourts, still county courts could adopt,
and many have adopted, the plan by local option. Under the amend-
ment, members of the eourts notify the secretary of state at the end of
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each six year term to place their names on the hallot for reelection. Each
Justice then ruus on a separate ballot for confirmation of his services by
the people. In short, he runs against his record as a judge and not
against other candidates for reelection. If he is defeated, or if he does
not choose to run, vacancies are filled by appointment by the governor
upon approval of a board comprising the chief justice of the Supreme
Court, the presiding judges of the courts of appeal, and the attorney
general until the next general eleetion, at which time the judee must
commit himself to election so that the people may confirm the appoint-
ment for a term of six years or ereate a vacancy.

The ohvious advantages of the plan are: 1) judges are nominated
by intelligent responsible agents; 2) democratic checks are maintained
through periodic popular ratifieation or recall: 3) judges are relieved
of having to expend the time and money necessary to secure competi-
tive reelections every six years; 4) the judge runs against his own
record and not against some popularly backed political leader who may
not have the qualifications for office.’

The New Jersey constitution, recently adopted, provides a slightly
different, but substantially similar, procedure. In that state all the
judges of the courtsare: 1) appointed by the governor with the consent
of the senate; 2) they must have been practicing attorneys for at least
ten years; 3) appointment is practically impossible without recommen-
dation from the Bar; 4) confirmation of the appointment cannot be
made by the senate without seven days notice of the appointment having
been given to provide an opportunity for protests to the appointment;
5) the qualifications of each appointee are reevaluated at the end of
seven years of service, but if reappointed, he holds his office thereafter
during good behavior. New Jersey provides for retirement at seventy
years, and swift and easy removal of incompetent persons from office.™

The Missouri constitution is another new instru-mént attracting
the attention of Bar associations and research ageneies all over the

country. It is mere verhose than that of New Jersey. Much detail is

contained in Article V of that constitution which would be more appro-
priate for legislative action than constitutional prenmouncement. Its
method for appeintment of judges and confirmation of the appointment
by popular election is not substantially different from the California
plan already mentioned. However the new Missouri constitution may
have reformed the judicial system in that state, it would seem to fall
short of the model constitution provisions or those found in the New
Jersev constitution. It repeats some of the objections current to the
constitution of Ohio, such as listing the inferior courts making them
constitutional rather than statutory in origin and organization.

According to the current issue of the Book of the States, twenty-two
of the states have provided for the appointment of judges for one or
more of their courts, over the years and a number of states currently
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are considering the need for complete constitutional revision to bring
about further change in their judieial system.’ (falifornia took steps
in this direction in 1947; New Hampshire has tried desperately three
times in the past thirteen years to revise its constitution; North Carolina
and Oklahoma have heen working to this end. Florida, Illinois, South
Carolina, Texas and Wisconsin all have active citizer’s groups, like
Ohio, conducting studies to attain the same results for their constitu-
tions.”

Judicial Provision inthe Model State Constitution

The Committee on State Government of the National Municipal
Lieague has been engaged in research and study of state administration
for over twenty vears. In 1921 the League published its first Model
State Constitution, and, since that time, it has been revising its recom-
mendations from time to time to accomplish efficiency in the organiza-
tion of a model judieiary. In 1948 the fifth revision brought the model
up to date.” In thisedition it is stated that a constitution to be adequate
today in the area of judicial administration must contain the following
provisions:

First, the judiciary should eomprise one unified system called
a general court;

Second, the general court of justice should have original juris-
diction throughout the state of all claims, including elaims
against the state; : :

Third, the jurisdiction of each department and subdivision of
the general courts should be determined by statute or general -
rules of & judicial couneil and should not be spelled out in the
constitution itself; :

Fourth, the office of chief justice should be separated from that
of the other judges of the supreme, appellate, and trial depart-
ments of the unified court and made elective for a term- of
eight years; ) ’

Fifth, the chief justice ought to appoint all other judges from
eligible lists containing three names for each vacancy, sub- -
mitted to him by the judieial eouncil (hereinafter deseribed),
and should appoint all clerks and other attaches of the court;

Sizth, appointed judges should go to the people for affirmation
or recall at the end of a term of four years, and each judge

“should run against his own record and not against other con-
tenders for the office;

Seventh, vacancies in the office of chief justice should be filled
by the judicial council with the requirement that the judge run
in the next general election following his appointment to the
office;

Eighth, retirement, pensions and removal from office for cause
were thought to be proper items for the model constitution, but
details with reference to each were left to the legislature. The
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constitution does contain a specific provision for removal of
judges by resolution of two-thirds of all the elected members
of both houses of the legislature, after notice and hearing, asa
substitute for impeachment. The judicial council is authorized
to remove judges and ministerial agents of the court by a pro-
cedure set up in the constitution;

Ninth, the constitution leaves the compensation of judicial
officers to the legislature, as now in Ohio, but specifically pro-
vides that neither increases nor diminution of salaries so fixed
may take place during any term of office.

Another and tenth provision of the model constitution provides
with considerable particularity and definiteness for a judicial council
with considerably broader powers than judicial councils now have.*
Among other things, it would have the power to make or alter rules re-
lating to pleading, practice, or procedure in the courts, and would be
able to make rules respecting the administration of the court itself,
such as-the duties of the administrative director and his subordinates,
determine such things as the location of offices and places for sittings
of the various departments and subdivisions of the general court, and
establish or alter judicial distriets for the more efficient assignment of
judges and cases for hearing., Of course, the legislature never loses
power to alter or repeal these rules or to substitute rules of its own
making. It was felt, however, that rarely, if ever, would the legislature
find occasion to use its power if the judicial council, much closer to the
scene of judicial administration than itself, made adequate provision
for the situations as they arose. The constitution would safeguard the
client and the practitioner alike by requiring that all rules and regula-
tions of the judicial council be published with the statutes of the legis-
lature so all may be able to find them and be governed accordingly, The
judicial council organization is also specified in the Model State Con-
. stitution, dividing membership among the judges of the courts, lawyers,
the chairmen of the judicial committees of both houses of the legislature,
and three laymen, to. be designated by the chief justice, the state Bar,
the governor, or to take office ex officio.”* Quite an adequate discussion
of the theory behind the provisions of the current model constitutional
provisions on the judiciary may be found in the article by Rodney L.
Mott which accompanies the Model State Constitution.'

Obsolete Sections Relatin g to the Judiciary in Obio

There are two provisions of the present Ohio constitution relating
to the judieiary which are obsolete, and, hence, in any revision through
a constitutional convention, consideration should be given to their
elimination. The first of these is Section 22 of Article IV, adopted.in
1875, which provides for a commission, of five members to assist the
Supreme Court in clearing its docket. This commission acecomplished
its purpose and was allowed to disappear at the end of 1878. No use has
been made of this article since that time. In view of the fact that the

¥
\‘

51

Chief Justice of the Supreme Court now has power to assign judges of
the Court of Appeals to perform such duties, it would seem that this
article is superfluous. The other provision constitutes Article XIV of
the present constitution under the title of ‘‘Jurisprudence.’’ This
article consists of three sections, all related to a single subject. It was
adopted in 1851 and required the General Assembly at'its first session
after the adoption of the 1851 constitution to provide for the appoint-
ment of three comiissioners to ‘‘revise, reform, simplify and abridge
the practice, pleadings, forms, and proceedings of the courts of record’’
and ‘‘as far as practieable . . . provide for the abolition of the distinet
forms of action at law . . . without reference to any ¢istinction between
law and equity.’” This commission was appointed, made its report
promptly and resulted in the adoption of the present Ohio Code of Civil
Procedure in 1853. No use has been made of this article since that time.
It, too, should be removed from a modern constitution.

Summary of the Suggestions for Modernization
of the Judicial Article

Of all the articles of the constltutlon of 1851, as amended, probably
the fourth, on the Judiciary, is most in need of revision. Of seventeen
present sections of the article, eight date from 1851, one from 1875, five
from 1912, and three from subsequent years.”* The Ohio State Bar
Association through its Committee on Judicial Administration and
Legal Reform has, from time to time since the organization of the Bar
Association in 1880, made recommendations for the improvement of
the judicial system.'® This committee and many members of the Bar
still feel that this job is incomplete, -

The aspects of Artiele IV which should be given careful cons1d-f
eration by anyconstitutional convention include:

1) A simplification of the court system to- provide for a
Supreme Court, Conrt of Appealsand a single county court
‘in- each ceunty Some feel that the eonstitution -should
_provide-only for a Supreme Court after the federal model,
leaving the establishment of other courts to the leglslature :

2) A unified court system at the county level with general jur-
isdiction in the county court to merge the present jurisdie-
tion of courts of common pleas, probate, domestic relations,
muniecipal, mayor’s and justice courts into one county
court with county-wide jurisdietion. If the legislature .
could be relied upon to enact such a reform, the constitu-
tional provision should simply authorize the revision; how-
ever, because of pressures it would seem desirable that it be
lncluded at least in outline, in the constitution.

3) Minor civil cases and misdemeanors, as well as preliminary
examinations in felony cases might be disposed of by com-
missioners of the county courts who would be qualified at-
torneys appointed by the presiding judge of the county
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4)

5)

6)

7

8)

9)

10)

11)

court, who would have their offices in the villages and other
centers of population in all parts of the county. Asa part
of this reform, the legislature might well provide for a sim-
plified procedure in presenting cases hefore such commis-
sioners to provide minimum costs and to make it unneces-
sary to have the services of a lawyer in cases involving
small sums of money or other minor rights.

The judicial council which is now provided for hy legisla-
tion could be strengthened perhaps hy referring to it in the
constitution. This council might he given power to make
rules of procedure, as well as to serve as an administrative
research ageney for the courts.

The power and authority of the Chief Justice of the
Supreme Court might well be increased to make him the
administrative head of the court system with powers
similar to those now possessed by the Chief Justice of the
United States Supreme Court.

In view of the reluctance of the General Assembly to pro-
vide an adequate retirement system for judges, there is
some justification for including in the constitution a man-

" date on this subject.

The Supreme Court might be required to give opinions to
the governor and legislature on -the constitutionality of
pending legislation as is now done in several states.

In view of the national eriticism of the provision of the
Ohio constitution which prevents a majority of the
Supreme Court from holding an act of the legislature un-
constitutional except by concurrence of all but one of the
judges when the act has been held constitutional by the
Court of Appeals, a convention might wish to change this
provision to conform with the general practice in other
states. In most states a majority of the members of the
Supreme Court may declare any legislative act vnconsti-
tutional, regardless of the holding of the Court of Appeals
on the question.

The judicial apportionment for the Court of Appeals could
be taken out of the constitution and establishment of such
districts left to the judicial counecil in order to promote
efficient judicial administration.

A convention should consider the desirability of adopting
a system of selection of judges similar to that now practiced
in California, Missouri and New Jersey. Some people feel
that the governor might appoint the Chief Justice and that
the eonstitution might provide that the Chief Justice ap-
point all other judges of the courts on a merit basis.

Section 22 of Article IV, creating a Supreme Court Com-
mission, and all of Article XIV, which created a code revi-
sion commission, should be removed from the constitution
as obsolete.
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CHAPTER VI
SUFFRAGE AND ELECTIONS IN OHIO
BY

BeN A. ArRNESON, Ohio Wesleyan University

Delaware, Ohio

The present provisions of the Ohio state constitution pertaining to
the elective franchise appear in Article V, while those dealing with elec-
tions appear in Article XVII, although there are several sections of
other articles, such as Section 1 and 3 of Artiele III, which also deal
with elections. Four of the seven sections in Article V date from 1851,
one from 1912, one from 1923 and one from 1949. Article XVII was
added to the constitution in 1905. However, Section 2 of that article
was amended in 1947. The provisions of Article III referred to above
were written in one case in 1851, and in the other in 1885. At the outset,
it would seem desirable to suggest that if a constitutional convention is
held, it should give consideration to the consolidation of all these pro-
visions into a single article dealing with ‘‘suffrage and elections,”’

Among problems relating to suffrage and elections which might
arise in a constitutional convention are the following:

Time of Elections

The constitution now provides (Article XVII, Section 1) that
general elections shall be held annually on the first Tuesday after the
first Monday in November. It might be well to add the proviso that the
time of elections may be altered by law. Perhaps such alteration should
be made only if favored by a two-thirds vote of the legislature. Another
question might relate to the wisdom of prohibiting state-wide speeial
elections. Provision might well be made for the separation of local
elections from state and national elections as is now dene by statute.
State and national elections oceur in even years and local elections in
the odd numbered years. There are some who feel that an even greater
separation is desirable and that the national elections should be held in
the even years, state elections in the odd years and municipal elections
in the spring of either the odd or even year.

Qualifications for Voting

The constitution now provides (Article V, Section 1) for United
States. citizenship, an age of 21, residence in the state for one year and
in the county, township, or ward, such time as may be provided by law.
At least one state, Georgia, has reduced the age limit for voting to
eighteen years. A constitutional convention probably would wish to
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consider this question. The present residence requirements seem ac-
ceptable. as do also the provisions in the present constitution that the
local residence requirement be fixed by law. There is some opinion,
however, that these requirements should appear in the constitution.
Thirty-three states provide for a year’s residence in the state, eleven
for two years, and four for six months. The extent whieh literacy tests
should be required for voting is a question to which some attention
might be given.

Gain or Loss of Residence

The present constitution contains no provisions concerning the
manner in which residence may be obtained or lost. A clearer definition
of what constitutes gain or loss of residence seems to be desired in cer-
tain quarters. The new constitution of Missouri, for example, specifies
that no person shall gain or lose residence by reason of his presence or
absence while in the civil or military service of the state or nation, or in
the navigation on the high seas or waters of the state or nation, or while
in a poorhouse or asylum at publiec expense or in a publie prison, or
while a student at an educational institution. Some such provision
might well be inserted, although the question as to the location of the
voting residence of college students is one upon which there might be
difference of opinion.

Disqualifications from V otin g.

At present, the Ohio constitution contains no provision concern-
ing disqualifications from voting, except those in Article V, Sections 4
and 6. By these sections the General Assembly is authorized to exclude -
from voting or holding office any person convicted of bribery, perjury

or other infamous crime, and idiots and insane persons are barred. The .
same is true of persons counvicted of a felony. This is-now dome by -

statute. Perhaps it would be well to provide that persons who have fin- .
ished prison terms or have been pardoned should be automatically re-

- stored to full citizenship, since restoration by pardon of the Governor

is now practically automatic. Many people feel also that any persons
guilty of corrupt practices in connection with an election should be
prohibited permianently from voting. .Perhaps the legislature should

- be specifically directed to pass laws applicable to this-area in addition

to the general provision quoted above.

Registration

There is difference of opinion as to whether the constitution should
specifically require registration for voting. The Ohio constitution does
not do so now. On the other hand, it would seem wise to provide speci-
fically that registration may, by law, be required for voting. This would
clear up any question as to whether registration is an added qualifica-
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tion going hevond the qualifications expressly mentioned in the consti-
tution. The details of registration legislation should be left to the
legislative branch of the government and should not be included in the
fundamental law.

Methods of Voting

The present brief statement in Section 2 of Article V in the Ohio
constitution, ‘“ All elections shall be by ballot’’ has served its purpose
well, but it might properly be enlarged to provide that secveey of voting
is to be preserved and that the legislature may by law preseribe the
methods of voting and of counting the votes, including. if it sees fit,
provision for the use of mechanical devices. The question will probably
arise as to whether the newly adopted amendment (Article V, Section
2a) providing for the office type of ballot (Massachusetts ballot) should
be included in a new or revised constitution. This is probably one of
the details which should be left to the legislature rather than included
in constitutional provisions now that the w111 of the people on the matter
is known.

Absent Voting

The constitution now is silent on the question of absentee voting.
The whole elaborate system which now exists rests upon statutes. Whilé
it would seem undesirable fo write the system into the constitution, it
may be desirable to give the whole practice a constitutional basis by in-
cluding in the constitution a section which would simply say that pro-
vision may be made by law for the easting and counting of absentee
ballots. Certainly the details should be left to the law makers.

Selection of Election Officials

The details of the election machinery gan properly be left with the
legislature but the constitution might well contain a sort of guarantee
that undue partisanship be avoided. How this can be done effectively
is a real problem. Some have suggested that the constitution provide
that, while the legislature be given the power as to details even to the
extent of providing party representation, the election officials should
be appointed ‘‘according to merit and fitness to be determined, so far
as practicable by competitive examination.’”’ (Quoted from the Model
State Constitution published by the National Municipal League, 1948).
Another possibility would be to require that election officers, although
appointed on a partisan basis, should be required to attend training
courses and pass examinations on election laws and procedure.

Miscellaneous

There are a number of pertinent issues in conneection with consti-
‘tutional revision which are related to suffrage and elections which
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properly belong in other parts of the constitution. All provisions rela-
tive to the inttietice and referendum should be ineluded in the parts of
the constitution dealing with legislative powers. The method of choos-
g judges belongs in the sections dealing with the judiciary, and the
questions as to length of terms of various elective offices should be
settled in seetions of the eonstitution other than those -dealing with
suffrage and elections. A problem which is closely related to the effec-
tiveness of the ballot is that whieh arises from the fact that the voter at
the election booth is presented with a long ballot, involving the filling
of many positions by popular vote which might better be filled by ap-
pointment. The short ballot movement has a direet relation to the effec-
tiveness of the ballot. There probably should be no méntion of the short
ballot in the section on suffrage and elections, but the constitution
should shorten the list of elective officers and should authorize the legis-

lature, under certain conditions, to move in the direction of a shorter
ballot.

A question whieh will undoubtedly arise will be whether the pro-
vision for direct primary elections should be continued in a new or re-
vised constitution. The general opinion of authorities in constitutional
law would probably be that this is another example of the type of prob-
lem concerning electoral devices which should be left to the legislature.
Certainly a constitutional convention should become familiar with the
practice in such states as New York where nominations for statewide
offices are made by party convention, while nominations for loeal offices
are made through a direct primary. Many of the difficulties which are
now experienced with the direct primary might be avoided by adopt-
ing such a change. Consideration might also be given to the possibility
of authorizing party conventions to indorse, officially, candidates for
office in primarv elections. The experience with the presidential prefer-
ence ballot which is contained in the same section of the present consti-
tution has not been too happy. A convention might wish to consider the
removal of this mandatory.requirement.

. The present constitution of Ohio contains ne provision authormng
the recall of elective officers. Several states have sueh provision but
their experience with them has not been uniformly good. While there -
seems to be no erying need for instituting the recall in Ohio, a conven--
tion should consider it and it may be desirable to direct the legislature
in the constitution to provide for some demoeratic means of ousting and
replacing incompetent or corrupt elective officials. The shorter the bal-
lot, however, the less important such-a provision would be.




58
CHAPTER VI
FINANCE AND TAXATION IN OHIO
BY

V. E. CarLsonN, Antioch College,
Yellow Springs, Ohio

The Ohio constitution eontains two different articles dealing with
finanecial matters, Article VIII entitled ‘‘Public Debt and Public
Works’” and Artiele XII entitled ‘‘Finance and Taxation.”” The first
of these contains thirteen sections, nine of which date from 1851, one
from 1912, one from 1921 and two from 1947. The first section of Article
VIII authorizes the state to contract debts to supply casual deficits or
failures in revenues, or to meet expenses not otherwise provided for,
but limits the aggregate debts at any time to $750,000. This limit was
fixed in 1851 when such a sum represented a substantial portion of the
state budget. It is unrealistic today and a convention would want to
consider whether or not it should be raised or repealed. Under the pro-
visions of section 2, debts to repel invasion, suppress insurrection or
defend the state in war may be created outside the limitation of section
1. Because of the limits imposed by section 1, it has been necessary
twice (in 1921 and 1947) to amend the constitution to issue bonds to
" pay a bonus to veterans of World Wars I and I1.* As the bonds issued
under the 1921 amendment have all been paid, seetion 2a could be
omitted in any convention revision of the constitution.

The third section of Article VIII prohibits the creation by the state
of any debt not authorized by section 1 or 2. Section 4 prohibits the state
from loaning its eredit to any individual assoclatlon or corporation, or
becoming a stockholder therein.

The fifth section expressly prohibits the state from assuming the
debts of any county, city, town or township, unless such debts were
incurred for the defense of the state. Such a limitation as this may be
unwise. Municipalities cannot take bankruptey. The state, by careful
administrative control may try to prevent cities from having finanecial
troubles, but when local governments are unable to meet their obliga-
tions, the state may have & moral duty to step in and protect persons
who have invested in municipal bonds. Such a section as this needs
reconsideration in the light of new federal laws.

Section 6 goes on to prohibit the legislature’s authorizing cities to
lend their credit to or become stockholders in a private enterprise
although this is not to be construed to prevent the insuring of municipal
property in mutual companies. The section concludes with a sentence
added in 1912 which authorizes the legislature to regulate the rates
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charged by insurance companies organized in or doing business in the
state. It would seem that this should he transferred to the article on
Corporations.

Sections 7 to 11 of Article VIII ereate a state sinking fund, estab-
lish an exz-officio sinking fund commission cousisting of the governor,
treasurer, auditor, secretary of state and attorney gené¥al. "Most states
have forbidden the issuance of term bonds, thus making sinking funds
obsolete. A convention should consider whether such a fund is needed
any longer in Ohio. If serial bonds are issued, the treasurer can easily
pay them as due, and a sinking fund commission no longer would be
required. .-

Article XTI of the constitution consists of twelve sections, two of
whieh date from 1851, six from 1912, one from 1930, one from 1933,
one from 1936 and one from 1948. Nothing seems to invite constitu-
tional amendments like an article dealing with finance and taxation.
The older sections of this article are 4 and 5. These require the General
Assembly to provide for raising revenue sufficient to defray the ex-
penses of the state, including interest on the state debt; prohibit the levy
of taxes except pursuant to law, requiring each such law to state the
purpose of the tax and restricting its use to such object. In 1912 poll
taxes were prohibited; debts for internal improvement were outlawed;
inheritance and income taxes were authorized; the bonded debt of the
state and its subdivisions was to be protected as to principal and inter-
est; and franchise and excise taxes, as well as taxes on the production of
minerals, were to be permitted. In 1930 half of all income and inherit-
ance taxes was reserved to the county, school distriet, city, village or
township in which it originates, as may be provided by law. A 1933 .
amendment imposed & ten mill limit on the taxation of real estate and -
permitted classification of property for purposes of taxation. Tn 1936
the state was forbidden to charge an excise tax on food-for human con- -
sumption off the premises where sold. In 1947 gan amendment-forbade -
the use of moneys derived from motor vehicle or gasolme taxes for_‘

Article XII is a hodge-podge of sacred cows. A constltutlonal con-
vention certainly is needed, as it was in 1912, to rationalize all these.
conflicting rules. Furthermore, cons1deratlon needs to be given to
‘whether or not the doctrine of state preemption of tax sources as ereated
and developed by the Ohio Supreme Court shall stand or be modified by
a constitutional provision authorizing cities to use the same sources of
taxes as the state if they wish to do so. Some clarification also may be
needed on the subject of exemptions, such as those of property used for
religious and educational purposes, which are growing to unexpeeted
proportions. It has now been long enough, also, to evaluate the experi-
ence with the ten mill constitutional tax limit on real estate and decide
whether or not this section should be kept in its present form.
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The provisions on finance in a state constitution. unless couched
in the most general language, are in need of occasional 1'evision.. Both
public demand for governmental services and the means of paying fgr
them change. One marked manifestation of this ehange is the arowth in
recent decades of cities and theirr suburbs. Technological change and
urban concentration of population not only have created additional
demands for public services but also have changed the base upon which
taxes can properly he levied. The ownership of real property, onee the
sole presumptive evidence of ability to pay taxes, no longer oceupies
such an important place. Intangibles, including private and {ederal
debt and equities in corporations, now take on a far more important
status than in 1802 when the first constitution was written. Further,
an individual’s salary or wage income may be substantial, with a high
presumptive ability to pay taxes, and yet such a person may own little
in the way of taxahle real or personal property.

Some amendments have heen made in the Ohio constitution to
allow at least partially for changes in taxpaying ability and for the
greater needs of modern living. The changes, however, have Lecn in
the nature of patehwork. No thorough-going revision has been under-
taken to make the Ohio constitution a more satisfactory basis for legis-
lation on taxation and expenditures to meet the needs of the present
time. The changes which have been made can be characterized as a
mixture of legislation and constitutional amendment. For example, the
basic provision of 4 sales tax is statutory legislation; the prohibition of
excise taxes on food sold for consumption off the premises is in the
constitution.

With the exception of the thirteenth Section of Article XVIII,

which furnishes the Ohio Supreme Court’s basis for the preemption

doctrine, there is no explicit provision in the constitution for the separa-
tion of revenue sources between the state and local governments. The
state relies mainly on excise, inheritance and indirect taxes for its
support, while the local governments have their main source of locally

controlled revenue in the tax on property. A considerable amount of the

state-collected taxes are returned to the local units either on the basis
of origin or of presumed need. The separation of revenue sources, and
the distribution to local units of state-collected taxes, are based on both
ronstitutienal provisions and legislation, with no elear theoretieal
distinctions.

Financial provisions of the Ohio constitution which at the present
time contain ambiguities, are inequitable in their tax incidence, or
fail to meet the demands of present day conditions of living are
analyzed below.

The Ten Mill Limitation

One of the most debatahle features of the constitutional provisions
respecting taxation is the limitation of real property tax levies to ten
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mills on each dollar valuation of real property within the taxing juris-
diction. If such a limitation were absolute it would be intolerable. Aec-
cordingly, Artiele NIT, Section 2, provides that ‘*laws may be passed
authorizing additional taxes to be levied outside such limitation’’ when
approved by at least a majority vote within the taxing distriet. The
apparent purpose of the constitutional provision is to restrain extrava-
gance within taxing subdivisions. Whether it has been effective in its
purpose is questionable: the levy in all metropolitan and most rural
commiunities invariably exceeds ten mills,® and this seems inevitable
in view ot the rising costs of government. The requirements for par-
ticipation in the School Foundation Fund make some excess inevitable.

A full dress reconsideration of this provision of the constitution
by a convention seems desirable at this time. The ten mill limitation
was born in a scvere depression. It seems fantastically inadequate and
repressive in a time of inflation. Its proponents, in the campaign which
led to its adoption, promised that the income lost by the limitation to the
municipal governments would be made up by the General Assembly,
from other tax sources, according to demonstrated financial need. The
blundering and patchwork series of efforts to make good on these prom-
ises has not inspired econfidence in the capacity of the state lawmakers
to solve the problem. A constitutional convention might well make this
one of its major items of business and by a well-considered constitu-
tional provision end the incessant bickering and lobbying between the
cities and the legislators. ) '

One example of the fluctuating policy of the Assembly in this area
is afforded by the series of laws which fix the pereentage of vote re-
quired in order to .approve levies outside the limitation. This has
varied from a simple majority to 656%, depending on the problems: of -
the moment and on the nature of the subdivision involved. Preferential
treatment has been extended to school districts throughout the histery
of ‘the limitation. Operating levies for city government have been the
most difficult to obtain. While it seems clear that there should be seme
flexibility in tax rates, it seems equally evident that the constitution -
might define the conditions for the adoption of speeial levies more ae-

curately. It would be possible to state clearly that such levies'might be

adopted in all cases by a simple majority of those voting. A convention
might well consider such a change.”

Taxation of Minerals

It would be hard to imagine a more ineffective method for taxation
of minerals than that required under Article XII, Sections 2 and 10.
The former section requires that land shall be taxed by a uniform
rule, according to value; the latter authorizes the imposition of taxes
upon the production of minerals. Minerals in place are certainly
‘“‘land’’ for taxing purposes, althougly, of course, minerals are personal

" property when they are severed from the land, hence, under Article
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X11, Section 2, they must be taxed in the same manner and to the same
extent as all other land. It seems clear that the legislature could not
differentiate between land containing minerals and other land.*

This leads to obvious difficulties, which can be illustrated by an
example. Suppose tract A has a poor grade of coal which has been
mined sufficiently so that the value of the tract can be reasonably esti-
mated by the county auditor. Tract B has rich oil deposits which are,
however, unknown because there has been no drilling in the area. From
a practical viewpoint, the minerals on tract A will be taxed, while those
on tract B will not be taxed, simply because their existence is not known.
Moreover, even if the existence of oil is known, it is impossible to do
more than make a very rough guess as to its value, although the coal in
place may be measured approximately by core drilling or estimated on
the basis of local geological formation.

Section 10 does nothing to relieve this inequity. It simply author-
izes imposition of severance taxes—that is, taxes measured by the
amount of mineral actually removed from the land. But since real
estate taxes on all land must be imposed at a uniform rate, the sever-
ance taxes would have to be added to the property taxes. Thus, if
severance taxes were enacted without revising the assessments to
exclude minerals in place, they would add to the tax burden of owners
of such minerals, but would not equalize it."

This embarrassment has not gone unnoticed. The Ohio tax com-
missioner conducted a study of the tax and revenue system of the state
of Ohio and its political subdivisions and made a formal report to the
governor in 1947. It was then recommended that a severance tax-be
substituted for the ed velorem tax on minerals. Not only was it believed
that such a tax would be more equitable, but also that ‘‘the substitu-

tion of a severance tax for the present ad valorem (real estate and ..

personal property) tax on minerals and mineral rights will provide
additional revenues in many counties that are now requesting mereased
aid from the state.””” However, no action was taken.

Exemptions

Article XTI, Section 2, limits in somewhat dubious language the
authority of the General Assembly to grant exemptions from real estate
taxes to various charitable, religious and educational groups. Under
that section, exemptions are authorized only for ‘‘burying grounds,
public school houses, houses used exclusively for public worship, insti-
tutions used exclusively for charitable purposes, and public property
used exclusively for any public purpose.’’ The section has been inter-
preted by the Ohio Supreme Court to limit sharply the exemptions
claimed by various organizations. The problem is one of extreme diffi-
culty and a detailed consideration of the numerous (and occasionally
inconsistent) decisions of the Supreme Court is not possible here.

e
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However, two problems should be considered:

(a) Exemprions For PusLic HousiNg

Many Ohio cities are plagued today with slum areas and a pressing
need for adequate housing. The problem was recognized by the Ohio
General Assembly in 1933, when it passed the state housing law.” Under
that act and Federal statutes, Federal funds were made available for
slum clearance in Ohio. The Ohio Supreme Court once held that all
housing developments were subjeet to Ohio real estate taxes. This deci-
sion was summarily reversed by the United States Supreme Court in
City of Cleveland v. United States,® which held that these taxes could
not be assessed, under the Federal constitution, #gainst- real estate
owned by the United States.

But current administration of Federal housing assistance contem-
plates in some cases that the developments will be owned by parties
other than the Federal government. In order that Federal assistance
may be obtained in such enterprises, however, it is necessary under
Federal regulations that the property be exempt from local real estate
taxes. No exemption for this purpose is authorized by Artiele XII,
Section 2. The Ninety-Eighth General Assembly sought to encourage
slum clearance with Federal aid by amending Ohio General Code See.
1078-36 to provide that property acquired or owned by the housing
authority established under the 1933 law ‘‘ shall be public property used
exclusively for a public purpose within the meaning of Article XII,
Section 2, of the constitution, and shall be exempt from all taxation -

. 7’ Ohio General Code Sec. 5356 was likewise amended to provide
that such property should be exempt from real estate taxation along
with other types of property mentioned in that section. However, the
decision of the United States Supreme Court in the City of Cleveland:
case required exemption only because of ownership by the Federal
government. The immunity of the Federal government from taxation
would hardly extend to: non-governmental or even state housing

authority ownershlp, notmthwtandlng that construction was orlgmally -

financed by Federal funds’’

‘Whether pubhc housing should be granted an exemption from ad _
valorem taxation is a question upon which debate frequently becomes ' .
heated. The General Assembly has resolved the question in favor of
exemption. In view of the substantial doubt as to the constitutionality-
of laws establishing such exemption, it seems appropriate to consider
the desirability of fixing the existence or non-existence of the'exemption
by constitutional provision.®®

(b) CHARITABLE EXEMPTIONS IN GENERAL

It is not easy to decide what is included within such terms as ‘ insti-
tutions used exclusively for charitable purposes’’ and ‘‘houses used
exclusively for public worship’’ as mentioned in Article XII. Inter-
pretation of such terms on the basis of dry logie is not always possible
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or desirable. Some recent decisions of the Ohio Supreme Court on the
subjeet have drawn dubious distinetions which point ont the need for
making the limitations of Section 2 more specific.

For example, parish houses used as residences by ministers are
subject to tax."” So is property used by an orphan asylum, notswith-
standing that the lexislature may specifically declare it to be exempt."”
Also, property used to train persons for the ministry is taxable.'* On
the other hand, residences occupied by the president, professors and
head janitor of a denominational college are exempt.”® Likewise. it was
recently held that, although living quarters for a janitor were furnished
within a church structure itself, the entire structure was exempt.*

Nor does inconsistency end there. Exemption was denied for real
property owned and used by the Battelle Memorial Institute in scien-
tific research, hecause it received payment in some cases from industrial
corporations for research done by the Institute on assignment.”® On the
other hand. real property of hospitals which charge fees to all those
able to pay, but are non-profit organizations, was considered exempt by
the Ohio Supreme Court in 1917 and still retains exempt status.'
("haos was recently inereased hy Cleveland Osteopathic ITospital v.
Zangerle,” in which the Ohio Supreme Court held, with three judges
dissenting, that since that hospital had shown a substantial profit for a
short period of time it was not entitled to exemption. Tt was, however,
a non-profit organization and applied the profits toward the retirement
of its indebtedness. It had not previously been considered that an at-
tempt of a non-profit organization operating a hospital to retire an
indebtedness and insure solvency to resist a possible depression would
result in a sacrifice of its exempt status. In none of these cases did the
organization sought to be taxed seek a private profit. In every case
services were rendered which might properly be considered as of value
to the public. Sound tax administration would seem to require that the
entire subject of exemptions be carefully reconsidered and that more
specific limitation or expansion of the power of the legislature to exempt
property should be expressly stated in the constitution.

Apportionment of Inberitance and Income T axes

Article XII, Section 9. of the constitution re-mires that nat less
than fifty per cent of the income and inheritance taxes collected by the
state shall be returned to local governments in the manner designated
by the General Assembly. This section would seem to afford a minimum
source of revenue to loeal governments. However, since an increasing
number of people of wealth maintain their residences in suburban areas
outside of the corporate limits of the city, the allocation may be made
to a suburban municipality whose needs can he amply provided for
through other taxes. Further, it is incongruous to earmark those
revenues through the constitution and leave it to the (feneral Assemhly
to earmark or appropriate under general statutes receipts from all
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other taxes. This provision is legislative in character and should he re-
moved from the eonstitution, thus leaving full diseretion in the General
Assembly as to the disposition of the })1ooecds of this tax.

When Can Cities Impose New Taxes? P

No one needs to be told that Ohio cities are having serious ﬁnaneigl
difficulties. The reason is not far to seek. Their revenues arise pri-
marily from the taxes on real estate. Many tax officials and tax payers
doubt whether the burden of almost completely supporting local gov-
ernments, now borne by property owners, should not be shared to a
greater extent by persons who do not own property. For these reasons,
cities and counties have sought repeatedly in the last few years to find
new sources of revenue. If they do not find more revenue, the present
practice of running to the state and the Federal government for a
handout will become even more general and, mdeed more Necessary,
than it is today. ;

New sources of revenues for local covernment might include
income, inheritance, sales and other taxes on consumption, however, in
Ohio, many of these are preempted by the state. The pr1nc1pal funds
for the operation of the state government are obtained from excise taxes
of various kinds, although there is no state income tax in Ohio.

If cities were permitted to levy the same taxes as the state, very
serious problems of tax administration might arise.’® It certainly may
properlv be argued that the constitution ought to prevent a problem of
this kind from arising by establishing a division of tax sources between
the state and its citigs, ’

In a series of cases the Ohio Supreme Court has held that cities
cannot impose excise taxes where the state has entered the field, even

though the General Assembly has not forbidden the city to do so. The -

cages are numerous and have been the subject of a penetrating study by
the former Ohio tax commissioner.” A recent case will illustrate the

point: In Haefner v. City of Youngstown,” the city-imposed tax on-
consumers of natural gas, water, electricity and telephone serviece was

held void beeause the state had 1mposed a tax on the public utility and

had evemvpted sales of utility services from the state sales tax. At no

time did the General Assembly forbid the cities to impose the kind of

tax involved in that case. The eitv ordinance was nnllified only on the

ground that the state ‘‘by implication . . . preempts the field by levying

the same or similar excise tax.’’ The former tax commissioner has ex-

presqed doubt that the legislature could, even here, specifically anthor-

ize that eity to impose the tax under present 1nterp1etatlon of the

constitution by the Supreme Court.™

Any constitutional limitation on the power of the General Assen}-
bly and the cities to allocate the total sources of tax revenue as their
respective needs dictate is undesirahle. Moreover, if the General Assem-
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bly desires to exelude cities from using certain types of taxation it seems
proper to require that it say so in plain terms. To seek exclusion ‘‘by
implication’’ does not promote sound tax administration or public
finance.

Clarification of the so-called doctrine of preemption is urgently
needed and may be considered intelligently and at length through a
constitutional convention.

Miscellaneous Tax Problems

Other problems appear of comparatively less importance than
those diseussed. Two are significant enough to require mention:

Article IT, Section le prohibits the use of the initiative and refer-
endum to pass a law authorizing classification of property or a single
tax. No sound reason appears for such a limitation. The point has
already been discussed in the chapter on Initiative and Referendum.

Article XTI, Section 12, prohibits imposition of a sales tax on food
to be consumed off the premises. It has been held that ‘‘food’’ includes
candy and confectionery.”” No exemption is available for drugs. No
argument is needed to demonstrate the folly, so far as public needs are
concerned, of taxing purchases of medlcme and exempting purchases
of candy.
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What is home rule? The term itself has caused difficulty both
among political seientists and in the courts. Rodney L. Mott, in an
excellent recent studxy, has defined hiome rule as *‘ a relationship between
the cities and the state in which the cities enjoy the fullest authority to
determine the organization, procedures, and powers of their own gov-
ernments, and a maximum of freedom from control by either the legis-
lature or state administrative officers.’” Some have defined home rule
simply as the power to frame and adopt a charter.

Perhaps a brief glimpse into the history of state-local relationships
will aid in clarification of the issue. From early times in onr history,
the courts have adopted an attitude that cities were created by the state
and remained as creatures of the state. This complete subordination
to the state applied not only to the actual creation of the municipal
corporation and to the grant of hasie powers, but, also, to each addi-
tional power which was found necessary or desirable.

Historical Background

In Ohio, from 1803 to 1852, the legislature treated each municipal
incorporation and each change in municipal powers separately or
specially for the most part. At times, under the pressure of many
changes, efforts were made at establishing a pattern or general law;’
but, generally, resort was to a specific charter of incorporation. Toward
the latter part of this period, as both public and private corporations
began to grow, the legislative burden became too great. In the conven-
tion of 1850, which framed the constitution under which Ohio still
operates, the claim was made that ‘‘three-fourths of the laws of Ohio
are special and local in nature.’”

In the effort to reduce the volume of special and local laws, the
1851 constitution provided that ‘‘the General Assembly shall provide
for the organization of cities and incorporated villages, by general
laws . ..”” and that ‘‘the General Assemhly shall pass no special act con-
ferring corporate powers.’”* Pursuant to these constitutional provi-
sions, the General Assembly in 1852 passed the first comprehensive
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general law for the organization of cities and villages and repealed all
previous general and special laws. Under the act, inecorporated places
were classified as cities or villages, depending upon whether they had
more or less than 5,000 population; and cities were further subdivided
into classes of more or less than 20,000 population.®

(lassification of cities by population is usually sustained by the
courts; and, in fact, such elassification of cities was sustained by the
courts in Ohio for a period of fifty years between 1852 and 1902. How-
ever, during this fifty years, there were developed, by the General
Assembly, population classifications so minute that the eleven principal
cities of the state were each in a separate class and gra@ie. This intent of
the legislature to treat such cities individually was indicated by the fact
that toward the latter part of the period the title of the acts and mar-
ginal notes in the statutes designated cities by name.

Most of the principal writers of texts on municipal government
describe the period of municipal government ‘beginning with 1850 as
one of ‘‘extensive legislative interference’’ in the affairs of cities. Ohio
was no exception. This same period has been characterized as being
‘‘the dark age of munieipal polities,”’ a period chiefly known for the
Tweed ring in New York and its counterpart in many cities of the
country. Though many of the ‘‘classified’’ special acts which were
passed in this period may have been in the best intérests of good govern-
ment of municipalities, it cannot be denied that many had less lofty
motivation. The Toledo case of Knisely v. Jones, cited below, illustrates

the latter kind.

. Early in 1902, the courts in Ohio began to look askance at classifi-
cation as practiced in Ohio.” Then in the 1902 term of the Supreme
Court came a series of cases from Cinecinnati, Cleveland and Toledo
challenging certain acts of the legislature on the basis that by the use
of minute classification the laws were made special rather than general
as required by the state constitution.” Underlying the culminating
Toledo case lay an effort to- strip independent Mayor Samuel N.
“‘Golden Rule’’ Jones of much of his executive power by vesting con-
trol of the police department in a board appointed by the governor in
all cities of class one, grade three (Toledo was the only city in this class
and grade.)’ In denying a writ of mandamus, the Supreme Court held
that ‘‘The apparent legislative intent is to substitute isolation for classi-
fication.”’” This case, with two others decided the same day affecting
other cities of the state, nullified the whole classification system.’

As a result of the decisions of the Supreme Court, the Ohio legis-
lature was immediately called into special session by Governor Nash
and it performed the Herculean task of adopting a municipal code in a
very short time. This code provided one form of government for cities,
and one form for villages (under 5,000); the only variation allowed
was that of providing an increasingly larger council for the more popu-
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lous cities. The uniformity imposed by this code on cities. ranging trom
almost 400,000 to a mere 5,000 population, has proved too rigid. How-
ever, this code, with amendments, and subject to the 1912 constitutional
amendments, is still the hasic law in Ohio for municipalities whieh do
not choose a home rule or optional charter.

As noted in the preceding pavagraph, constitutional amendments
adopted in 1912 attempted to provide two forms of relief from muni-
cipal code rigidity: 1) optional charters; and 2) home rule. The op-
tional chal‘rels authorized in Article XVTII, Section 2 of the constitu-
tion as so amended, permit the legislature to devise a number of general
charters of different forms which may he adopted Ly wmunicipalities.
The Ohio legislatuve has framed three such charters providing for dif-
fering forms of city government: the federal plan (mayor-council), the
commission plan and the city manager plan. Of eourse, these optional
charters are subject to legislative amendment, and must he so amended
if there is'to be any alteration in the powers of municipalities operating
thereunder,

Counstitutional Home Rule in Obio

The home rule provisions of the constitution adopted in 1912 con-
sist principally of Article XVIII, Section 3 which provides that:

‘‘Municipalities shall have authority to exereise all powers of
local self-government and to adopt and enforce within their
limits such local police, sanitary and other similar regulations,
as are not in conflict with general laws,”’

and Article XVIII, Section 7, which provides that:

¢‘ Any municipality may frame and adopt or amend a charter
for its government and may, subject to the provisions of sec-
tion 3 of this article, exercise thereunder all powers of local
self-government.’’

Before examining the practice of munieipal home rule in Ohio, two
unusual aspects of the Ohio home rule provisions must be noted: 1)
home rule is granted to all municipal corporations without regard to the
size of the community; and, 2) the home rule powers granted by the
constitution extend to all municipalities, not merely to those which
adopt home rule charters.””

In Ohio the courts have had to define the nature and content of
home rule because of two ambiguous phrases in the constitutional pro-
visions: 1) ‘‘local self-government’’ and 2) ‘‘conflict with general
laws.”” The eourts are not happy about the task of interpretation as
may be discerned in a 1917 case, State v. Cooper, in which the court
says:

““‘Indisputably these provisions are hazy and ambhiguous, and it
is unfortunate that the members of the Constitutional Conven-
tion did not more fully define the powers of loeal self-govern-

(P!

ment committed to chartered cities, and thus relieve the courts
from exercise of wide diseretion and from never-ending ap-
peals for construction of this constitutional clause; and like-
wise relieve the judicial department of the government from
the eriticism too often made that it has exercised the power of
framing a Constitution—a power that has been lodged in the
people.”’"

Fordham and Asher, in their excellent review of home rule powers
in Ohio, state that ‘'as the cxpression of a broad political idea, either
the California or the Ohio term carries considerable meaning, but, as a
legal coneept, ‘local self-government’ is as lacking in sharpness of mean-
ing, after thirty-five vears of interpretation, as it was “at the'outset. It
has been a fundamental diffieulty with the home rule concept from the
beginning that public aftairs are not inherently either local or general
in nature.”’*?

In respect to ‘‘conflict with general laws’’, this same study points
out that the courts have adopted the ‘‘head-on-clash’’ theory of con-
flict and have viewed general laws as those which apply uniformly
throughout the state and which are of general concern to the state as a
whole (Froelich v. Cleveland.)'’ A review of the cases shows that the
court has not been consistent even under the above standards.

Judicial Interpretation of Home Rule in Obio

Next let us examine the status of homie rule in Ohio as it has de-
veloped in interpretation by the courts. For the organization and cita-
tion of principal cases we have relied heavily upon Fordham and
Asher’s study in.the Ohio State Law Journal for the winter of 1948,
We suggest that for a more extended knowledge of the specific situations
and problems dealt with in the cases herein cifed, the reader should .
examine the full texts and reasoning of the court decisions referred to. -

A, Govemmental Structure

. .Original incorporation must be under general law; thereafter
local voters may choose (a) to remain under general law, or (b) to elect
to come under an optional charter, or (e) to adopt a home rule charter.
Peculiarly, a city operating under an optional charter may adopt a
home rule charter, but a city operating under home rule charter cannot
choose to come under an optional form.**

Cities have considerable freedom in fashioning the form of their
government and in organizing its legislative and executive branches.
However, a city may not create a municipal court,"” even though it must
provide suitable accommodations and facilities if such a court is estab-
lished by the state.*

1. Pouice aNp Fire DEPARTMENTS. Police and fire protection,
rightly or wrongly, are considered by the Supreme Court to be matters
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of state-wide concern, and are therefore subservient to state legislation.
Cities are hound hy state laws setting up retivement systems,'” prohibit.
ing educational requirements for police examinations,'* regulating work
schedules and holidays for firemen.” and requiring that disciplinary
hearings for police e held by the safety direetor aud not by the eity
nianager.”’

2. HeaLta DepartMENTS. The state may creafe hiealth distriets
and impose upon munieipalities the burden of finaneing them.”* and
may require installation of sewage disposal facilitics.”® Where the
state legislature has indicated an intention to exempt health distriet
positions from civil serviece by striking out merit provisions from a
previous law,” the contrary civil serviee sectionsof a munieipal eharter
do not operate.

3. Ap Hoc Disrricrs. The ereation hy the state of flood control
(and probably housing) authorities within but not eoterminous with
cities, have heen held a valid exercise of state power hut such agencies
could not, under Ohlo court theory, be established by a city under a
home rule eharter.

B. Personnel

Generally speaking, the qualification, duties and manner of se-
lection of purely municipal officers is within the area of local self-gov-
crnment.*

1. CwviL ServiceE. The constitutional requirement of eivil service
applies to employees of state, county and city;** no mention is made of
villages, and the courts have held that it does not apply to them.”

A home rule charter provision on civil service in compliance with
the constitution but not with the statute has heen upheld.” Conflicting
decisions are found with regard to civil service regulations at variance
with the state statute regarding police department appointments.®
Statutes supersede a charter with respect to fire, police, health and
munieipal court employees; thus, police examinations eannot be elosed
to persons who cannot meet certain education requirements,” health
distriet® and court employees ** eannot he required to take eivil serviee
examinations, and the city cannot set up compulsory retirement provi-
sions for firemen and policemen.”

A city cannot legally enter into an employer-employee contract
providing for a check-off on wages.™

2. QuaLIFIcaTION OF ELECTORS. Cities may prescribe qualifications
of electors for municipal elections, as indicated in a 1917 ease in which
a city granted woman suffrage.”

3. Nominations, Erecrions. Municipalities may determine the
appointment or election of munieipal officers, method of nomination and
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manaer of condueting eleetions for munieipal officers.®® Conrts have
sustained the substitution of nomination by petition for the direct
primary.’” proportional representation.® conferving the judicial powers
of a mayor on the president of the council.” And, oddly at variance
with other poliee, fire, health and court cases, a 1933 decision held that
a municipal Judge was a local officer and hound by chartgy nominating
procednres rather than a parallel state law.*"

4. SanarmEs. The determiination of salaries is believed to he of local
coucern, with the possible exeeption of those employees engaged in
jndicial, health, police, fire and other **state-wide concern’’ funetions.*

L '

C. Procedures

Legislative and administrative procedures are gene}ally con-
sidered to he matters of local self-government. Courts have sustained :
charter requirements for over-riding the local planning commission**
(except where a state highway was involved) ;** charter requirements
for publication of ordinances whielt differed from those established hy
the statutes;** and more recently (1947) charter procedures involving
the sale of land to the federal government without conforming with the
statutory requirement of competitive bidding.**

D. Substantive Home Rule Powers

1. ProrecTioN oF PusLic Morars. In the earlier cases cities were
allowed to regulate the sale of liquor by imposing heavier penalties than
the statute,*’ to fix closing hours earlier than state permits authorized,*’
and to prohibit sales to those under eighteen years.** These cases were
under the theory that there was no conflict with state law. But more
recent cases have denied the right of a city to limit liguor permits to
fewer than allowed by the state,' and have found an implied conflict

. between a city midnight closing law and state liquor permit hours.”’

Cities 'have been denied the right to use public ~fﬁnd-s~t‘o erect 4

: .m:unieipa’l- theate'’ or to censor films,"* but have been allowed to pro-
‘hibit the Sunday showing of motion pictures.

2. ControL or STREETS AND TraFrFIc. Cities have been permitted
to set up weight limits for vehicles lower than those established by the
state,”* to prohibit cleats on vehicles,” to prohibit the stopping of motor-
busses™ or require stopping in designated places,”” and to provide
parking meters.”” An ordinance was invalidated which required motor
busses to travel on practically impassable streets.*

(Cases are found on both sides regarding the right of cities to im-
pose speed regulations, in part depending upon the varying poliey of
the state. At present the statutes appear to allow local regulation con-
sistent with state law.*’
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sities may require inswrance or bonding for taxi drivers,”” may
establish safety zones for loading street cars and busses.” and may re-
quire a safety stop before entrance on a main thoroughfare.’”” On the
other hand, they cannot prohibit the use of the streets to a driver under
eighteen years.”*

3. PubLic HeaLTnn aNpD WELFARE. (lities have been sustained in
their efforts to impose meat inspection,®* to prohibit advertising of eye-
glasses,** to establish standard weight for a loaf of hread,”” to punish an
attempt to steal,” to prohibit sales of horse race tips,”™ to proscribe slot
machines,” and to limit the number of jewelry auctions.” They have
not been allowed to regulate the hours of barber shops,’™ noxr to appro-
priate money for the day care of children of working mothers.” In
respect to this subjeet matter Fordham and Asher conclude that ‘“per-
haps, the correet theory is that munieipalities may act until the state
pre-empts the field.”’™

4. MISCELLAINEOUS Planning and zoning laws have been upheld
as local powers.” The power to control the publie schools’* and librar-
ies™ rests entirely with the state legislature, even to a point where the
city is not permitted to charge for a huilding permit for a school.

There are many other major fields in which the home rule picture
might be presented. These include the fields of taxation, the control of
public utilities, the appropriation of real estate, and the like, However,
the fields here presented are enough to indicate the constitutional con-
fusion and resultant judicial whittling away of municipal home rule
powers. '

County Home Rule

Counties have been considered quasi-corporations under the law,
and subject to state control as agencies of the state. The so-called county.
home rule amendment of 1933,"* authorizes counties to incorporate by
framing and adopting a charter. This charter may provide for govern-

mental framework, and for the selection of officers for the performance

of duties imposed upon counties and county officers. The counties may
or may not assume municipal powers, but if municipal powers are
assumed the adoption of the county charter requires extraordinary
majorities. Optional county charters also may be enacted by the legis-
lature for local adoption, but none has been prepared.

Many consider the idea of home rule in the county nonexistentsin

Ohio since the Cuyahoga county case in 1936."° In this case the use of

the word ‘‘ordinance,’’ the creation of a civil service commission, the
reservation of initiative and referendum powers and the establishment
of a countywide jurisdiction for a countv police force were held to be
assumptions of municipal powers requiring the extraordinary major-
ities.

L
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Under Article X of the constitution, counties which do not adopt
charters and all townships remain completely under the control of the
state legislature and have only such officers and powers as the legisla-
ture establishes. There is a vast area of unfinished legislative business
in these areas of local government, but this is not an appropr iate field
for consideration in a constitutional convention.

Conclusions

Despite the refreshing tenor of recent municipal home rule deei-
sions sustaining the power to determine procedure for the sale of real
estate locally*’ and permitting local income-payroll ta%es in the absence
of state pre-emption or limitation,** there is no doubt but that the home
rule power contemplated by the 1912 constitutional amendment framers
has been depleted and left hollow in many places. It is not the function
of this paper to assess the blame, but merely to present the need for a
re-evaluation and redefinition of home rule in Ohio. This is extremely
important in view of the fact that two out of three Qhio citizens live in
urban communities of 2,500 or more in population.

Since the problem of home rule has several facets, it seems that the
only practical way to attack the problem isthrough a constitutional con-
vention, which can consider the local government problem in relation
to the whole problem of the state. For example, home rule requires a
liberal attitude on the part of both the legislature and the courts, and an
effective, alert public opinion. These requirements involve the problem
of legislative composition and selection, the consideration of the ¢om-
petence and independence of the judiciary, and the permission to set
up agencies of 1nformat10n and concerted action for the local govern-
ments. .

It would seem that in the local home rule field a constltutlonal con-
vention needs to be ealled to:

-1) Consider the whole problem of metropohtan government "
to enable ‘the socio-economic unit-to conform ‘more closely
with the political and legal unit. Herein lie the problems
of extra-territoriality, annexation, federated government,
special districts, townships, schools, and county govern-
ment in some cases.

2) Improve conditions of intergovernmental relationships.

3) Assemble together in the home rule article of the constitu-
tion the related provisions in regard to all types of local
governments and the rules on fiscal control by the state.

4) Clarify the meaning of home rule in the light of current
trends after almost forty years of experience, considering
such possibilities as:

a) Local federalism as suggested by Mott;

b) Conferrmtr broad grants of power and some specific
powers as in New Jersey and Colorado;
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¢) Specifie grants of power with instructions to the courts
to interpret the powers broadly as in Colorada;

d) Local veto power as in Chiecago and New York State;

e) Reexamination of the fiseal dutics and limitations, both
constitutional and statutory;

£) Establishment of a rule of interpretation that the
charter provisions take precedence over and supersede
statutes affecting local government in cases of confliet;

g) Provision in the constitution of a rule of interpretation
that general state laws should uot take precedence over
or supersede home rule charter provisions unless an
intent to do so is clearly expressed in the law, as in
Minnesota; and

h) Requirement of a legislative declaration of intention
to take over munieipal powers and an assumption of the
financial burden in such a case.

It is imperative that the questions of local government be given im-
mediate attention. The earliest opportunity for a comprehensive attack
presents itself in an approval of the call for a constitutional convention
in 1952,
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tendency of the legislatire to charter private corporations by special

* hence, they were very valuiable to those who could secure them. Exten- .
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CHAPTER IX

CORPORATIONS UNDER THE OHIO CONSTITUTION
BY e

Luoyp A. HeLms, Bowling Green State University,
Bowling Green, Ohio

The Thirteenth Article of the Ohio constitutior 8f 1851, entitled
‘“Corporations,’’ contains provisions on a variety of topies, reflecting
the unfortunate experiences and fears of the time. Five of its seven
sections have not heen altered since their adoption. Two others date
from 1912 and 1936 in their present form.

- It has been observed in Chapter VIII that one of the principal
reasons for calling the constitutional convention of 1850-51 was to
provide a more satisfactory method for the chartering of municipal or
public corporations. The legislature, under the constitution of 1802,
had ereated such corporations by individual special laws. Indeed, by
1840 the volume of such special legislation had become so great that it
interfered with the ability of the General Assembly to give adequate
consideration to the general legislation which was before it. This need
led to the proposal of a section in .Article XIII of the new eonstitution
which would require that mumicipal eorporations be organized and
governed under general laws. However, instead of placing that section
in an article dealing with munieipal or public corporations, it was
placed in the. article dealing with general and private corporations.

Another problem which was uppermost in the mmds of the dele-'

acts, Such' charters often granted extensive special pr1v11eges and,”

sive lobbymg and even bribery were not unknown. In order to minimize
these evil practices the delegates provided that thenceforward the
General Assembly should pass no special act conferring corporate
powers. (Artiele XIII, Secetion 1) Such charters already issued could
not be affected, since they constituted contracts between the state and
the incorporators under the doctrine of the Dartmouth College Case.
An example of the type of embarrassment which was caused may be
found in the case of the Piqua Branch of the State Bank of Ohio v.
Knoop where the charter of the bank was held to constitute a contract
for a special and limited type of taxation which could not be changed
without impairment of the obligation.?
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The Dartmouth College Case led to the adoption by Ohio of a con-
stitutional provision which would help to avoid the effect of this deci-
sion in cases involving charters granted to private corporations there-
after. In Section 2 of Article XIII this provision is found, **(‘orpora-
tions may be formed under general laws, but all such laws may, from
time to time, be altered or repealed.’”’ In the same section there was
added in 1912 a reservation of power to the state to regulate such cor-
porations, as well as foreign corporations doing business in the state.

Section 3 of Article XIII originally provided for double liability
for the stoekholders of banking corporations. However, after the enact-
ment of the federal deposit insurance act, the Ohio constitution was
amended in 1936 to make stockholders in such corporations liable indi-
vidually only for stock not fully paid for. Since this is the rule also for
non-banking corporations, although these latter ones are 110t mentioned
in the constitution, this section seems superfluous aud it could be elimi-
nated by a constitutional convention without danger to the protection
offered the general publie. Certainly Section 7 of this article, which re-
quires a vote of the people of the state approving any act of the (feneral
Assembly authorizing associations with banking powers before such a
law may take effect, is completely obsolete. The fears of 1851 need
not be perpetrated in a modern constitution.

Section 4 of Article XIII provides simply that the property of cor-
porations shall forever be subject to taxation, the same as the property
of individuals. This is so generally accepted today that one wonders
why such a provision ever was placed in the constitution. It is suggested
that it may have been due to the practice of exempting such property in
the special charters granted before 1851, although, as we have seen, no
provision of the 1851 constitution could be applied retroactively to
private corporations created before that time. If an article on cor-
porations is desirable at all in a constitution, such a section as this cer-
tainly can do no harm. Conceivably the sporadic suggestions heard

today, for granting tax exemption to corporations for a period of years .

as inducement to locate in Ohio, could become unduly resurgent, and
such an event would offer justification for its continuance.

The fifth Section of Article XIII applies to public utility corpera-
tions. It prohibits the appropriation of private property for a right of
way without full compensation first having been paid, irrespective of
any benefit claimed by the company to have been or to be conferred upon
the balance of propertv not so taken. The amount to be paid is to he
fixed in a court of record by a jury of twelve men. One needs to trans-
port himself in thought to 1851 in order to understand the reason for
this provision. In that period railwav coustruction was proceeding at
a feverish pace in Ohio and it seems prohahle that the methods used hy
some of these railwav corporations in securing their rights of way left
a good deal to be desired in protecting the interests of property owners.
This section was designed to prevent appropriation of private property

\-‘
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without regular judiecial procedure. Of course, it applies today to all
publie utilities upon which the state has conferred the right of eminent
domain. It reinforces and makes specific the provisions of Section 19 of
Article T of the constitution (Bill of Rights) which say that private
property shall ever be held inviolate but subservient to the publie wel-
fare and preseribes the method by whieh such property iy he taken by
the state or its subdivisions for public purposes.

Since Artiele XIII was for the inost part written a century ago, it
could, therefore, hardly be expected to provide adequately for the large
and complex corporations of today. The recent constitution of
Missouri® malkes hetter provision for the modern corporation than does
the constitution of Ohio. The suggestions which follow are hased in the
main on that doewnent.

In corder that there may be no mistake concerning what is a ‘“cor-
poration,’’ the state constitution should adequately define the term.*

A provision common to state constitutions states that the legisla-
ture shall pass general laws under which corporations may be formed
and shall pass no special act conferring corporate powers." An excep-
tion is made allowing special acts in some states for the ereation of
corporations for ‘‘charitable, educational, penal or reformatory pur-
poses.”” The state legislature has the inherent power to create a cor-
poration for any purpose provided that it does not violate either the
state or the federal constitution.” Thus the state has the power to pro-
vide for corporations through general laws and by special aects, pro-
vided that the incorporation is for any lawful purpose or purposes.’

The use of the right of eminent domain for private corporatiohs

is not specifically mentioned in the Ohio constitution, although provi- .

sion-is made in Article XIII, Section 5, for full compensation for

Dproperty appropriated by any corporation. With reference to eminent

domalin, it appears that some constitutions more adequately protect

-_the people than does the constitution of Ohio.*

In providing for the issuance of stock, the Ohio constltutlon per-

" raits the classification of corporations and the conferral upon proper.
. 'boards, commissions and officers. of siich supervisory power over their

organization, business and sale of stocks and securities ‘‘as may be pre-
scribed by law.”’** This leaves the protection of the public largely up
to the action of the legislative body, whereas some states have included
8 provision in their constitutions which requires that the issuance of
stock shall be only for ‘‘money paid, labor done, personal property, ~
or real estate or leases thereof actually acquired by such corpora-
tions.”””" The operations of modern corporations are of such com-
plexity that the public must be adequately protected against the
improper issuance of stock, and while it is true that this mav he accom-
plished by aets of the legislature, it appears wise to provide for such
protection in the constitution.
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One of the provisions which is found in many constitutions and
which is noticeably missing from the Ohio constitution provides for
cumulative voting by stockholders. Because of the complicated nature
of corporate security structure, and to protect minority stockholders, it
is desirable that state constitutions provide specifically and adequately
for cumulative voting by each shareholder for the directors or managers
of any corporation.™

Most states have originally, or by means of amendment, included a
provision reserving the right to change or repeal the laws under which
corporate charters are granted.” The question of the nature of the
limitations upon the power of the state, through amendment, to alter or
vary the rights of stockholders previously acquired is considered in the
cases of Jay Ronald Co., Inc. v. Marshall Mortgage Corporation and
Hottenstein et al v. York Ice Machine Corporation and apparently it is
not yet settled."* This problem has been one of growing importance and
complexity since the Dartmouth College case which enunciated the prin-
ciple that a corporate charter is a contract between the state and the
corporation. The case of McNuity v. W. J. Sloane represents an exten-
sion of the reserve powers of the state.’ The prineiple laid down in this
decision states that an amendment to a corporate charter can eliminate
the generally considered vested right of the preferred stockholder to
accrued cumulative dividends. The case states that the right to acerued
cumulative dividends, which have not been declared, is not a debt. If
this precedent is followed, a state may avoid the constitutional restric-
tion enunciated by the Dartmouth College case by reserving the power
to repeal or amend the charter both in the state constitution and in the
corporate law."

Aside from the previously suggested item of transferring to Article
XVIII, Section 6, which relates more properly to municipal corpora-
tions, the principal duty of a constitutional convention, in dealing with
the problems of corporations, would be to satisfy itself that the pro-
visions of the state constitution which cover this area are adequate to
the needs of the present financial and industrial age. The Missouri and
other provisions, above referred to, should be of aid in that inquiry. It
may be that little conspicuous change is required in Ohio’s constitution,
since the legislature may act, and has acted, to give Ohio by statute one
of the best corporation codes of any state in the Union.
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CHAPTER X
THE BILL OF RIGHTS IN THE OHIO CO_NSTITUTION
BY

P. T. Fenn, Oberlin College,

Oberlin, Ohio

The Constitution of the United States, as it was presented to the
states by the Convention of 1787 contained no Bill of Rights. The lack
of such provisions in the document caused mueh discussion in the ratify-
ing conventions and nearly prevented ratification in several key states.
Approval was finally secured on the promise that the first Congress
would prepare and submit a Bill of Rights as a set of amendments to the
Constitution. This was done, and the first eight amendments now stand
as a protection for the people against abuses of their liberties by the
national government. The state constitutions already had such bills of
rights, thus making the list of individual liberties well known to the
citizens. The national list followed rather closely the one which formed
a part of the Virginia constitution. This, in turn, had been prepared by
Jefferson in 1776, as a compilation of the basic liberties of free men, won
as concessions from the kings of England over the preceding seven
eenturies or more. ‘

‘"The Bill of Rights of the Ohio constitution, which forms Article T
of that document, follows in the same tradition. It is still important to
have such a statement, although the principles of liberty now have been
so thoroughly established that most of them would never be questioned.
The state Bill of Rights protects those who live under it from-abuses of
power by state officers, while the national Bill of Rights, generally
speaking, protects them against abuses of power by national officers—
hence, both are needed. It is true that in recent years, since 1937, the
Supreme Court of the United States has shown a strong tendenecy to
extend the protection of the first amendment to the people of the states
as against their own state governments. This has been done bv inter-
preting the due process clause of the fourteenth amendment to include,
by reference, all of the protections of the first amendment—freedom of
religion, freedom of speech and of the press, freedom of assembly, and
the right of petition. Thus the federal courts now will take jurisdiction
of cases in which such rights are alleged to be infringed even though
they arise under a state law. However, this new federal protection can
hardly do more than reinforce the state’s protection of these hasie
freedoms.

The Present Bill of Rz'gbts

An analysis of the provisions of Artiele I of the state constitution
of Ohio shows that they are much more wordy and extensive than the
guarantees of the federal Bill of Rights. The effectiveness of some of
them might even be improved by a simplification of their-language.
Others, like that contained in Section 1, are quotations from such docu-
nments as the Declaration of Independence, which was a politieal doeu-
ment designed to proclaim to the world the justification for the Ameri-
can Revolution not intended to become law. Section 1 provides:

‘“All men are, by nature, free and independent, aiid have cer-
tain inalienable rights, among which are those of enjoying and
defending life and liberty, acquiring, possessing, and protect-
ing property, and seeking and obtaining happiness and
safety.”’

Tt may be argued that such a paragraph has no proper place-in a
modern constitution. Two objections may be made against it, the first
being based upon the nature of a constitution, and the other being de-
rived from contemporary political philosophy. The constitutional argu-
ment is that, since a constitution is fundamental and organic law, pro-
visions that are merely doctrinal statements should not be written into
it. The paragraph in question neither grants nor takes away power;
nor is it concerned with the framework of government. It is, therefore,
without legal effect. The philosophical objection is that the whole para-
graph reflects eighteenth century thought and is out of harmony with
modern coneeptions of the funection of government. Today, government
exists for the service of the people, and the promotion of their welfare

'is its chief concern. Liberty is liberty im a social organization, and the

private interests of the individual must be subordinate to the greater
needs of society. In that view no one can be said to have literally inalien-

able rights.

It is possible,‘ however, to grant the validity of both of these ob-.

- Jjections, and, nevertheless, to maintain that Section I should be pre-

served. This point of view rests upon the belief that it is advisable to
hiave in the constitution an affirmation of the normal freedom of the
individual. Demoeratic institutions work today under conditions which
tend to submerge the individual, so that he is in danger of becoming a
nameless element in the vast machinery of the modern state. Govern-
ment needs the reminder that personal freedom remains a vital element
in democracy. The word, ‘“men’’, however, might well be changed to
‘‘persons.’’ '

The most reeent of the state constitutions, that of Missouri (1945)
and of New Jersey (1947) contain provisions similar to this sectjon of
the Ohio constitution. The Model State Constitution of the National
Municipal League includes a similar provision in its Bill of Rights. The
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word ‘‘inherent’’, however, mighi well be substituted for the present
word, ‘‘inalienahle’’, so as to reflect more aceurately the modern point
of view.

Seetion 2 provides:

“All political power is inherent in the people. Government is
instituted for their equal protection and benefit, and they have
the right to alter, reform, or abolish the same, whenever they
may deem it necessary; and no special privileges or immunities
shall ever be granted, that may not be altered, revoked, or re-
pealed by the General Assembly.”’

Down to the semi-colon. this is Joetrine which is enforceable only
upon the battle field. However, it containg democratic truth whieh is
as applicable to faseist or communist dietators as ever it was to kings
and prinees, and should he retained. Insofar as it is directed to the
elected representatives of the people, it becomes a useful admonition
not to forget that it is thie duty of the government to serve all, and not
merely some of the people.

Section 1 and part of Section 2 could he combined appropriately
with the present Preamble to the constitution to read somewhat as fol-
lows:

All persons are by nature free and independent and have cer-
tain inherent rights, among which are the enjoyment of life,
liberty, property, and the pursuit of happiness.

Furthermore, all political power is inherent in the people,
And government is instituted for their protection and benefit,
Therefore, we, the people of the State of Ohio, grateful to

Almighty God for our freedom, to secure its blessings and to
promote our common welfare, establish this Constitution.

The portion of Section 2 after the semi-colon should stand separ-
ately in another section. It not only deals with a different subject, but
it constitutes a prohibition laid upon the legislature.

The third section of the Bill of Rights provides:
‘“The people have the right to assemble together, in a peaceable
manner, to ¢onsult for their common good; to instruet their

Representatlves and to petition the General Assembly for the
redress of grievances.”’

While it may be thought that at this late day such an elementary
right can be taken for granted, it is still a fact that those who are on the
unpopular side of a question sometimes find it difficult, if not im-
possible, to obtain a forum for discussion. Seetion 3 lays upon govern.
ment not only the obligation not to abridge this right, but also the duty
to give protection apainst abridgement by others. This section follows
closely one of the gunarantees of the first amendment to the Federal
Constitution.
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Seetion 4 ol the Bill of Rights also pavallels the lederal document.,
It reads:

““The people have the right to bear arms for their defence (de-
fense) and seenrity; but standing armies, in time of peace, are
dangerons to liber tv, and shall not be kept up; and the, mlhtal v
shall be in striet subordination to the eivil power.”” =

Sinee we no longer depend upon a militia for our defense, this pro-
vision seenis obsolete and eould be dropped; ov, perhaps, it might be re-
duced to the single statement that the military shall always be subordi-
nate to the eivil power.

In the fitth seetion of Article I is another fundamental guarantee.
It veads:

““The right of trial by jury shall be inviolate, except that, in
civil cases, laws may be passed to authorize the rendering of a
verdict by the coneurrence of not less than three-fourths of the -
jury.”’

This section was put in its present form by an amendment adopted
September 3, 1912. It is basic to many of our eurrent laws and clearly
should be retained.

Bechoes of the Northwest Ordinanece and the thirteenth amendment
may be seen in Section 6:-

‘‘There shall be no slavery in this state; nor involuntary servi-
tude, unless for the punishment of crime.’’

While this section is of historical interest only today, no harm can
come from retaining it. Adequate protection to the individual is~
afforded by. the thirteenth amendment to the Federal Constitution..

Section 7 is also lartrely of historical interest:

A1l men havé a natural and indefeasible. rlght to worship
Almighty God according to. the dictates of their own. con-

" science. No person shall be compelled to attend, erect, or sup-
port any place of worship, or maintain any form of worshi?p,
against his consent; and no preference shall be given, by law,
to any religious society; nor shall any interference with the
rights of conscience be permitted. No religious test shall be re-
quired, as a qualification for office, nor shall any person be in-
competent to be a witness on account of his religious belief;
but nothing herein shall be construed to dispense with oaths
and affirmations. Religion, morality, and knowledge, however,
being essential to good government, it'shall be the duty of the
General Assembly to pass suitable laws, to protect every re-
ligious denomination in the peaceable enjoyment of its own
mode of public WOI‘Shlp, and to encourage schools and the
means of instruection.’ S
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where the issue on trial is that of mental competence. Perhaps, also,

This section could well be reduced to a simple gnaranty of free- |
the final provisions of this section, covering self-inertmination and

dom of conscienee after the manner of the parallel provision in the IMirs

Amendment to the Constitution of the United States. :

The next three seetions (8, 9 and 10) all deal with procedure in

eriminal cases and they will be considered together.

Sectron 8. The privilege of the writ of haheas corpus shall
not he suspended, unless, in cases of rebellion or invasion, the
puhlie safety require(s) it.

SecrioN 9. All persons shall be bailable by sufficient sureties,
except for capital offences (offenses) where the proof is evi-
dent, or the presumption great. Excessive bail shall not be
required; nor excessive fines imposed; nor cruel and unusual
punishments inflicted.

Section 10. Except in eases of impeachment, cases arising in
the army and navy, or in the militia when in actual serviee in
time of war or public danger, and cases involving offenses for
which the penalty provided is less than imprisonment in the
penitentiary, no person shall be held to answer for a capital,
or otherwise infamous crime, unless on presentment or indiet-
ment of a grand jury and the number of persons necessary to
constitute suech prand jury and the number thereof necessary
to concur in finding such indictment shall be determined by
law. In any trial, in any court, the party accused shall be al-
lowed to appear and defend in person and with counsel; to de-
mand the nature and cause of the accusation against him, and
to have a copy thereof; to meet the witnesses face to face, and
to have compulsory process to procure the attendance of wit-
nesses in his behalf, and a speedy public trial by an impartial
jury of the county in which the offense is alleged to have been
committed; but provision may be made by law for the taking of
the deposition by the accused or by the state, to be used for or
against the accused, of any witness whose attendance eannot be
had at the trial, always securing to the accused means and the
oppertunity to be present in person and with counsel at the
taking of such deposition, and to examine the witness face to

face as fully and in the same manner as if in court. No person’

shall be compelled, in any criminal case, to be a witness against
himself; but his failure to testify may be considered by the
court and jury and may be made the subject of comment by
counsel, No person shall be twice put in jeopardy for the same
offense. ”

double jeopardy, should be placed in distinct and separate clauses.
They may raise questions of substantive, rather than procedural rights,
which are capable of separate adjudication.

I'reedom of speech and of the press ave protected by Section 11.

‘‘Every citizen may freely speak, write, and publish his senti-
ments on all subjeects, being responsihle for the abuse of the
right; and no law shall be passed to restrain or abridge the
liberty of speech, or of the press. In all eriminal prosecutions
for libel, the truth may be given in evidence to thesjury, and if
it shall appear to the jury, that the matter charged as libelous
is true, and was published with good motives, and for justifi-
able ends, the party shall be acquitted.”’

Here is guaranteed one of those great substantive rights which are
essential to democracy. The phraseology used is-typical of that in most
of the state constitutions. The new constitution of New Jersey follows
this seetion almost word for word. Modern means of communication,
such as the telephone, telegraph, wireless, radio and television could
be included in the guaranty by the insertion of the phrase, ‘“‘or other-
wise communicate’’ after the word ‘‘publish’’; but the right has already
been judicially extended to cover all of these except television, and no
doubt it also will be included in time. It is to the credit of the state
constitutions that they expressly lay upon the citizen the responsibility
for abuse of this right, and it is sourid practice to give the jury consider-
able latitude in the trial of such cases.

The two sections which follow have less vitality:

" SrcrroN 12. No person shall be transported out-of the State,
for any offence (offense) committed within the same; and no
conviction shall work corruption of blood, or forfeiture of

- estate.

- - SecTioN 13. No seldier shall, in time of peace, be quartered in -
© . any: heuse, without the consent.of the owner; nor, in time of
- war, except in the manner prescribed by law. '

Transportation of convicts as one of the punishments for crime
has never been used in this country. Quartering of troops went out
with the militia. These sections are obsolete and should be removed from
the text of the constitution.

Section 10 in its present form is an amendment to the constitution
adopted September 3, 1912. There would be some value in reviewing the
experience of the state under these three sections to determine whether
they are adequate to modern needs. It might be advisable to permit the
prosecution of a eriminal case by information as well as by indictment
by a grand jury, as is done in several states; and to permit trial in minor
civil cases by a jury of less than twelve; or to prohibit the use of a jury

Section 14, however, is of more current interest.

‘‘The right of the people to be secure in their persons, houses,
papers, and possessions, against unreasonable searches and
seizures shall not be violated; and no warrant shall issue, but
upon probable cause, supported by oath or affirmation, partic-
ularly deseribing the place to be searched, and the person and,
things to be seized.”’
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This estahlishes for the state the gnaranties of the Fonrth Amend-
ment. It would, pevhaps, he advisable to add a prohibition avainst the
nse in court of exidence secured in violation of this seetion.

The fifteenth seetion introduees a subjeet which once was morve
important than it is today.

“‘No person shall be imprisoned for debt in any eivil action, on
mesne or-final process, unless in cases of fraud.”’

The principle hehiud this provision has permanent value. No one
would wish to sce sueh punishment restored. However, the section could
he rewritten in the interests of clavity to indicate that it included
‘jlldg'lllelﬂ'[\' based upen contraet and exeluded fines imposed hy law.

In Scetion 16 an cffort is made to establish a prineiple which would
seem to be universally accepted.

¢ All courts shall be open, and every person, for an injury done
him in his land, goods, person, or reputation, shall have
remedy by due course of law, and shall have justice admin-
istered without denial or delay. Suits may be brought against
the state, in such courts and in such manner as may be provided
by law.”’

This section in its present form is an amendment adopted Sep-
tember 3, 1912. It emhodies two completely unrelated subjects. The
first sentence boils down to the statement that every wrong shall have a
legal remedy. The second sentence purports to confer upon the General
Assembly authority to legislate and authorize suits against the state.
This power would be possessed without such a grant. Since justice can
be administered no faster than the complexities of trial procedure per-
mit, and since the legislature cannot be compelled to legislate, it is
difficult to see what this provision can accomplish.

Another historical relic appears in Seetion 17.

““No. hereditary emoluments, honors, or privileges, shall ever
be granted or conferred by this State.”

This section seems obsolete and although its retention will do no
- harm, it might well he removed.

Section 18 offers an example of a verv unusual provision for a state
constitution.

““No power of suspendmo laws shall ever be exerclsed except by
the General Assembly.’’

This idea goes back to the time when government was mueh more
simple and much less responsible than it is today, when fear of execu-
tive dictatorship was more real. Therc is a reasonable doubt as to
whether it now serves a useful purpose.

have not parted with, and there is no way of discovering what these:

power, the power to enact fundamental law. However, this prowswa '
. may. have a psychological value At any rate, it occurs commonly i in:
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A more immediately useful provision appears in Section 19.

‘‘Private property shall ever be held inviolate but subservient
to the public welfare. When taken in time of war or other pub-
lic exigency, imperatively requiring its immediate seizure or
for the purpose of making or repairing roads, which shall be
open to the publie, w1thout charge, a compensatlon shall be
made to the owner, in money; and in all other cases, where
private property shall be taken for public use, a compensation
therefor shall first be made in money, or first secured by a
deposit of money; and such compensation shall be assessed by
a Jury, w1thout deduction for benefits to any property of the
owner.’

This section does no more than provide for the use of the well
known power of eminent domain. It seems verbose and might well be
rewritten in modern terms and in the light of judicial interpretation.

Adverse court decisions required the adoption of Section 19a.

““The amount of damages recoverable by. civil action in the
courts for death caused by the wrongful act, neglect, or default
of another, shall not be limited by law.’’

This section is an amendment adopted September 3, 1912. It
clearly should be retained as it serves as a basis for our wrongful-death
statute.

In Section 20 an attempt was made to emulate the Ninth and Tenth
Amendments to the Constitution of the United States.

‘“This enumeration of rights shall not be construed. to xmpalr
or deny otliers retained by the people; and all powers, not
herein delegated, remain with the people.”’ .

This section does no more than to state a truism. Since ‘‘all politi-
cal power is inherent in the. people , they obviously retain what they

rights are. This is so because the word, ‘‘ people’’, is used collectively,.
to-denote the body politic; and the power referred to- is the constituent -

state constitutions.

Possible New Sections

It is well known that social and economic rights have been receiving
the attention of government for a number of years. The point has been
reached where they are beginning to make their appearance in the Bills
of Rights of the new constitutions. For example, the right to bargain
collectively is guaranteed by the constitutions—to name no others—
of Missouri, New Jersey, and New York. New Jersey goes farthest of
all and prohibits segregation in the public schools if done ‘‘because of
religious principles, race, color, ancestry or national origin’’. The con-
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stitution of Ohio is silent on these rights, although the process of amend-
ment has given ample opportunity for the introduction of one or more
of them into the Bill of Rights. Perhaps a constitutional convention
would desire to consider them.

Summary

The Bill of Rights of the state constitution was adopted in 1802.
Now, after almost one hundred and fifty years, it needs modernization
and readjustment. If it had been written in the first place as a short and
simple list of guaranties, after the manner of the Bill of Rights in the
Federal Constitution, the work of adjustment and interpretation could
have heen carried on by the state Supreme Court. But the contrary is
true; it is long and detailed and is comprised of a variety of material.
It is much more than a list of prohibitions. It needs restatement, re-
classification and amendment.

1. Almost all of the sections would be improved and clarified by the
change of a word here and there. Several of them need redrafting.
Sections 7, 10 and 19 need to be completely rewritten,

2. Much would be gained if the provisions were correlated and
grouped in some kind of order. The right to bear arms (Section 4) now
comes between the right of petition and the right to trial by jury; the
right to religious liberty (Section 7) is placed between the prohibition
of slavery and the right to a writ of habeas eorpus; Seetions 11, 12 and
13 are, respectively, concerned with freedom of speech, the transporta-
tion of eriminals outside the state, and the lodging of soldiers in private
houses. The Bill of Rights should not leave the impression on the people
that it is a hodge-podge of loose ends.

Scattered through the article are the great substantive guaranties
which are essential to demoecracy. These would gain both significance
and foree if they were correlated. Section 1 (inalienable or inherent
rights), Section 2 (political power vested in the people), Section 11
(freedom of speech), Section 7 (freedom of religion), Section 3 (right
of petition) and Section 19 (sanctity of private property) form a well-
defined unit. The sections guaranteeing a fair and impartial trial ferm
another, Section 5 (trial by jury), Section 10 (procedure of indictment
and trial), Section 16 (speedy trial), Section 8 (habeas corpus), Sec-
tion 9 (bail), and Section 14 (search warrants required). The last
thiree sections iimplement the first three in this group. The prohibition
against compulsory self-inerimination and the gunaranty against a
second trial for the same offense, which are now lodged obscurely in
Section 10, should he given independent standing—either each in its
own section or both in a new section.

The obsolete provisions could well be pruned out. Section 6, pro-
hibiting slavery, and Section 12, prohibiting transportation out of the
state as a punishment for crime, are certainly museum pieces. Seetion
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17, prohibiting ‘‘ hereditary emoluments”’, is another. Section 4, guar-
anteeing the right of a private citizen to bear arms, long ago lost its
point. This is true also of Section 13, which prohibits government from
quartering troops in private homes. These two sections could either be
redrafted or removed. Section 15, prohibiting imprisonment for debt,
is obsolete insofar as it applics to the imposition of a jail sentence for
failure to pay private debts. It should be rewritten to cover modern
practice. The Bill of Rights should not enshrine a collection of antiques.

3. Finally, there are those social and economic rights which have
grown out of the necessities of an industrial eivilization and which have
been acecpted as essential to the public welfare. Exgmples of this class
of rights are: the right to work; the right to a minimum wage; the right
to a minimum standard of living; the right to security in time of sick-
ness, unemployment, and old age, and the right to leisure for rest and
recreation. The problem of giving constitutional recognition to such
rights as these is a difficult one to solve. It would seem, however, that
the time has come to guarantee to employees the right to bargain-collec-
tively through representatives of their own choosing, and to prohibit
segregation in the public schools and universities for any reason except
that of mental ability to carry on the prescribed studies.

A revision such as has been suggested would make our Bill of
Rights more adequate to a modern age without disturbing in the least
the impressive list of liberties so long cherished by Americans. The art
of progress includes the conservation of the best of our tradition while
moving forward to make our institutions more democratic and more
sensitive to contemporary needs.
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CONCLUSION

In the Preface we pointed out that our allegiance to the consti-
tution and our recognition that it contains mueh that is permanent
and sound should not prevent our willingness to consider proposals
for orderly change, according to the process provided in the consti-
tution itself. We should like to restate by way of conclusion that the
emphasis in the preceding Report upon defects and shortcomings, and
upon the obsolete, the outmoded and the ambiguous, and upon the
adaptations appropriate to practical experience and current needs,
does not bespeak a desire for radical or sweeping changes. We feel
however that the need for much clarification and modernization should
be clear from what has been said in this Report; that the major issues
requiring consideration have been analyzed; and we hope that the
voters of Ohio will have had from this Report useful and basic infor-
mation upon which they can cast their ballots in November 1952 for

or against the calling of a constitutional convention, in an intelligent
manner,
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