ARTICLE XVIii

Sections 3 and 7

Present Constituiion Commission Recommendation
Section 3. Municipalities shall have authority to exer- Section 3. No change,
cise all powers of local self-government and to adopt and Section 4. Any municipality may frame and adopt or
enforee within their limits such loeal police, sanitary and amend a charter for its government and may, subject to
other similar regulations, as are not in conflict wik gen- the provisions of section 8 of this article, exercise there-
eral laws. under all powers of loeal self-government,

Bection 7. Any municipslity may frame and adopt or
amend a charter for its government and may, subject to
the provisions of section 3 of this article, sxercise there-
under &ll power of local self-government.

Commission Recommendation

The Commission recommends no change in Section 3 of Article XVIII
and recommends only a change in the section number in Section 7 of
Article XVIII, in order to place the sections in Article XVIII in better
order, as follows:

Section % 4. Any municipality may frame and adopt or amend a charter
for its government and may, subject to the provisions of section 3 of this
article, exercige thereunder all powers of local self-government.

Background of Sections

Sections 3 and 7, considered together with Section 2, are the heart of the
home rule provisions of the Constitution.

Section 3 authorizes municipalities to exercise all powers of local self-
government and to adopt local police, sanitary and similar regulations that
are not in conflict with general law. Section 7 permits any municipality
to adopt a charter, and to exercise thereunder all powers of local self-
government, subiect to provisions of Section 3.

In order to understand the current status of the municipal home rule
powers in Ohio, it is necessary to examine, briefly, home rule in its his-
torical context.

Under the Ohio Constitution of 1802, municipalities were incorporated
by special acts of the state legislature which granted charters establish-
ing the form of government and enumerated the substantive powers of the
chartered municipality. The first charter was granted to Chillicothe in
1804 and soon after the General Assembly chartered Steubenville, Dayton,
Lancaster, St. Clairsville, Gallipolis and Springfield, each with powers that
differed from the others in some respects. In 1817 the legislature passed a
general law for the incorporation of municipalities, but in 1822 the prece-
dent of passing special acts of incorporation in spite of the general law
was set when Canton was incorporated by special act.1®

During the next three decades, the use of special acts to grant municipal
charters grew until dissatisfaction with the strict legislative control caused
delegates to the Constitutional Convention of 1850-51 to recommend amend-
ments prohibiting special acts of incorporation and requiring acts of a
general nature to have uniform effect. The following speech, made by a
convention delegate, indicates the degree of hostility special acts engen-
dered, as well as the methods employed by the legislature to pass special
acts of incorporation:

W Walker, Harvey, “Municipal Government before 813", Ohio State Law Jouwrnal, Vol § (1848} pe. B
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wwn that s}}%@;ai charters are always ‘got through’ our
will, and it must be evident that it will always be so in
the absence of a constitutional provision. When was there ever an
instance w ”’%z 1 the rec u%‘es:f}{m of the oldest legisiator on this floor,

where 2 L:u{m was éefea{eﬁq It is ’m:zt

ﬁa{i we fE‘w wlg f;«i one ‘mﬁ vatmg iaz‘ ‘the
‘?z{,s;z of their aid when the final vote is taken
a;yan their own. These acts will always pass a legislative body, the
dignity nd ‘purity’ of vour own general assembly to the contrary
notwithstanding.”

The problem of special treatment for municipalities, however, soon
emerged again, in spite of *}zﬁ provisions of the 1851 Constitution, by way
of the ;ggméaéﬁm%:} use of the i’%t‘k’iﬁf‘—*‘ of classification to deal legisiatively
with the special demands of municipalities throughout the state. An
elaborate classification structure for municipalities grew up, with the
General Assembly creating many classes of municipalities with varying
powers and structures. Eventually, each of the 11 largest cities in the
state was ced in a class by itself

The entire classification structure was invalidated by the Ohio Supreme
Court in 1902, and the Municipal Code of 1902 emerged from a special
session of the legislature to fill the gap in municipal law. {(This code, as
amended, remaing the basis of Ohio x‘zwmﬁry municipal law today.) The
code provided for two classes of municipal corporations—cities and villages
and established one uniform plan of government for each.

Between 1902 and 1012, however, dissatisfaction with the Municipal
Code grew, especially in the larger cities which felt constricted by the
limited authority granted municipalities by the Code. Out of this dissatis-
faction emerged Article XVIII as proposed by the 1912 Constitutional
Convention. According to Professor Knight, who explained Article XVIII
to the convention, it was intended to:

1. Empower each municipality to adopt a form of government of its

2. Giv

e each municipality authority to carry out municipal functions
without stat

tutory authority; and

3. TFacilitate municipal ownership and operation of public utilities.™

Professor }igi;sz%;t told the convention delegates that the main purpose
z}z‘ the proposal “is to get away from what iz now the fixed rule of law,

eemingly also required by the constitution, %?za{ municipal corporations

. shall be held strictly within the limits of the powers granted by the
lagislature to the corporation, and that no iman cipall corporation . . .
may lawfully unde r‘&im to do anything which [it] has not been given
specifically the power to do by the constitution or the lawmaking body.
Tt has often been found under our present svstem, and would be found also
in the future, that many things necessary from the b‘taﬁi}p@mt of city life,
which the city may need or urgently desire o do can not be done begau%e
of lack of power specifically conferred on the municipality itself. There-
fore, this proposal undertakes pretty nearly to reverse that rule and to
provide that municipalities shall have the power to do those things which
are not prohibited,” 19

i

12. al, Vol 21 (1660)
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Very soon after the adoption of Article XV 111, questions arose relative
to the conflict clause in Section 8 and to the powers of local self-govern-
ment as they pertain to noncharter municipalities. Early court cases often
resulted in conflicting interpretations of the points involved, although the
Supreme Court has cousistently held that the conflict clause applies only
to police and sanitary powers.

A series of cases on the question of the powers of noncharter cities
culminated in 1964 in the case of Leavers v. Canton,”” setting forth the
following view regarding Section 3 as it applies to charter and noncharter
municipalities:

1. Any ordinance dealing with police regulations passed by either a
charter or a noncharter city, which is in variance with state law, is
invalid.

2. An ordinance passed by a charter city, which is not a police regula-
tion but deals with local self-government, is valid and effective even
though it is at variance with a state statute.

3. An ordinance passed by a noncharter city, which is not a police
regulation, is valid where there is no state statute at variance with the
ordinance.

4. An ordinance passed by a noncharter city, which is not a police
regulation but is concerned with local self-government, is invalid where
such ordinance is at a variance with state statute.

The issue of what constitutes a conflict with general laws in the adop-
tion and enforcement of “local police, sanitary, and other similar regula-
tions” was spelled out in an early case.”® A conflict exists if (1) a muniei-
pality permits or licenses that which the state prohibits, or (2) the state
permits or licenses that which the municipality prohibits. A conflict does
not exist where (1) certain acts are omitted in an ordinance but covered
by general laws, (2) certain acts made unlawful by the municipality are
not covered by general laws, or (3) because there is a difference in
penalfies.

The Supreme Court, in several cases, has also made it clear that “all
powers of local self-government” possessed by a municipality relate only
to those matters which affect the municipality primarily and not those
which are of more than merely local concern.!®

Appendix A sets forth in more detail the development of the rationale
of the home rule cases.

While it is clear from this brief discussion of home rule that its present
interpretation is the result of a long and often conflicting history of judi-
cial decisions, there has been a dearth of recent cases on the subject.

Comment

The Local Government Committee and the Commission, after long and
careful study of the home rule provisions and their current interpretations,
has concluded that no change should be made in present Sections 2 and 7.

The Commission believes that the state has sufficient power under the
present interpretation of home rule powers to enact laws to solve the
major urban problems facing Ohio municipalities in the areas of zoning,

16 Pitegerald v. Cleveland, 38 Ohio St 288, (1812): Siate ez rel. Canads v. Phithips, 168 Ohio 8t. 181,
19583,
1. Ziea@éfrs v. Uity of Canton, 1 Obis St. 2d 33, 208 N.E, %4 354, (1964),
18, Struthers v, Sokol, 108 Ohio 8t. 263, (1923), p. 265, o
1. Village of Willoughby Hills v. Corrigan, 25 Ohie St 24 85, {(1972); O E e Hlamingting Come
pony v. Uity of Dainesville, 15 Oblo 8t 24 125, (I968); City of Beachwood v. Bourd of Elsotions, 167
Chio 86 978, (1958,
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land use and planning; transportation; crime and law enferﬁemen‘g; hous-
ing; pollution, water supply and waste disposal; welfare; recreation and
parks; economic development and job opportunities; and health.

The Local Government Committee initially considered several language
changes for Sections 2, 3 and 7 in order to clarify major questions that
have arisen since adoption of Article XVIII in 1912. Appendix B sets forth
the final committee draft. In seeking the opinions of municipal officials and
others whose daily work brings them into close contact with the home
rule sections, however, the committee found little sentiment for changing
these sections,

As Daniel J. O'Loughlin, formerly Chief Counsel for the City of Cleve-
iand, stated recently,

“After almost 60 years of interpretation since its adoption as a result
of the Constitutional Convention of 1912, municipal home rule in Ohio
has traveled an uncertain and sometimes curious path. However, a
review of the case law decided during the past few years begins fo
evidence a pattern of change, and to some hopeful degree, consistency
in construction.” #¢

It was the overwhelming opinion of the municipal officials that any
attempt to change the language of Sections 8 and 7 would almost cer-
tainly lead to another long battle over reinterpretation, with no guarantee
of the final result. The committee, therefore, made no recommendation to
the Commission for changes.

The Local Government Committee also considered the home rule provi-
sions of the Model State Constitution of the National Municipal League,?!
based on Dean Jefferson B. Fordham’s proposal, which only gives to a
municipal corporation that adopts a home rule charter the power to exer-
cise any power or perform any function which i3 not denied to the corpo-
ration by its home rule charter, and iz not denied to all home rule charter
municipalities by statute, and is within such limitations as may be estab-
lished by statute. The commitiee recommended against adoption of such a
home rule provision because it would be a step backward in Ohio home
rule history, requiring a reduction in present home rule powers and an
increase in state control of internal municipal affairs, which the committee
did not believe would benefit municipal corporations or the state,

The committee considered strengthening the home rule provisions for
noncharter municipalities so that the General Assembly would not have
to concern itself with problems brought to it relating to details of govern-
mental structure, but decided against such a recommendation. The com
mittee’s decision was based on four reasons: First, any change is likely
to upset the present interpretation of home rule. Second, when the courts
reconsider the constitutional sections dealing with noncharter munici-
palities, if they were rewritten, the result could be a return to the Perrys-
burg docrine which held that all noncharter municipalities derive their
powers of local self-government directly from Section 3 of the Constitu-
tion, thereby eliminating the General Assembly’s present involvement in
local self-government of noncharter municipalities. Third, the noncharter
municipalities themselves have not expressed the view that this is an
overriding concern to them. Finally, if a noncharter municipality feels
that a problem does indeed exist in this area, it has recourse to a consti-
tutional alternative, adoption of a charter.

9. Reference Manual for Continuing Legal Education Progrem, Ohic Legal Center Inmstitute, Publication

number 731970 o
91, Mational Municipal League, Model State Constituiion,

Section 8.00. Powers of Counties and Cities. A county or city may exercise any legislative power
or perform any function which iz not denled to It by its charter, iz not denied to counties or
eities generally, and is within such Hmitations as the legisiature may establish by general law.
This grant of home rule powers shall not include the power to ensct private or eivil law govwe

erning civil relationshivs except as incident to an exercise of an Independent county or eity
power, not shall it include power to define and provide for the punishment of a felony.
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ARTICLE XVill

Section 8

Present Constifution

Section 8. The legislative authority of any city or vil-
lage may by a two-thirds vote of iig members, and upon
petition of fen per centum of the electors shall Torthwith,
provide by ordinance for the submission to the electors, of
the question, “Shall a commission be chosen to frame s
charter”. The ordinance providing for the submission of
such question shall require that it be submitted to the
electors at the next regular municipal election if one shall
oceur not less than sixty nor more than one hundred and
twenty days after its passage; otherwise it shall provide
for the submission of the question at a special election to
be called and held within the time aforesaid. The ballot
containing such question shall bear no party designation,
and provision shall be made thereon for the election from
the municipality at large of fifteen electors who shall con-
stitute a commission {o frame a charter: provided that a
majority of the electors voting on such question shall have
voted in the affirmative. Any charter so framed shall be
submitted to the electors of the municipality at an election
to be held at a time fixed by the charter commission and
within one year from the dale of its election, provision for
which shall be made by the legislative authority of the
municipality in so far as not preseribed by general law.
Not less than thirty days prior to such election the clevk
of the municipality shall mail a copy of the proposed char-
ter to each elector whose name appears upon the poll or
registration books of the last regular or general election
held therein. If such proposed charter iz approved by a
majority of the electors voting thereon it shall become the
charter of such municipality at the time fixed therein.

Commission Recommendation

Commission Recommendation

Section 5. The legislative authority of any city or vil-
lage may by a two-thirds vofe of its members, and upon
petition of six per cent of the electors of the municipality,
as certified by the election authorities having jurisdiction
in the municipality, shall forthwith, provide by ordinance
for the submission to the electors of the question, “Shall a
commission be chosen to frame a charter 77 The ordinance
providing for the submission of such question shall require
that it be submitted to the electors at the next general
election occurring not less than seventy-five days after
certification of the ordinance to the election authorities, or
at a special election to be called and held not less than
seventy-five days after such certification. The ballot con-
taining such question shall bear no party degignation, and
provision shall be made thereon for the election from the
municipality at large of fifteen electors who shall eonsti-
tute a commission to frame a charifer; provided that 2
majority of the electors voting on such guestion have voted
in the affirmative.

Candidates for such commission shall be nominated by
petition of one per cent of the electors of the municipality
filed with the election authorities not less than sixty davs
prior to such election. Candidates shall be declared elected
in the order of the number of votes received, beginning
with the candidate receiving the largest number. The legis-
tive authority shall appropriate suffcient sums fo enable
the charter commission to perform its duties and to pay
all reasonable expenses thereof. The holding of a public
office does not preclude any person from seeking or holding
membership on & charter commission, nor does member-
ship on a charter commission preclude any such member
from seeking or holding other public office.

Any charter so framed shall be submitted by vote of a
majority of the authorized number of members of the com.
mission to the electors of the municipality st an election
to be held at a time fixed by the charter commission and
within nineteen months from the date of its election, pro-
vision for which shall be made by the legislative authority
of the municipality in so far as not preseribed by general
law. The charter commission shall certify the proposed
charter to the election authorities not less than seventy-
five days prior to such election. Not less than thirty days
prior to such election the charter commission shall esuse
to be mailed or otherwise distributed a copy of the pro-
posed charter to each elector of the municipality as far as
may be reasonably possible. If such proposed charter is
approved by a majority of the electors voiing thereon it
shall become the charter of the municipality af the time
fixed therein. If such proposed charter iz not approved by
the electors, the charter commission may resubmit the
same one time, in its original form or as revised by the
charter commission and within thirteen months from the
date of the first election on the proposed charier.

A charter commission may adopt rules for its organiza.
tion and procedures and may A1l any vacancy by majority
vote of the remaining members of the commission,

The Commission recommends the amendment of Section 8 of Article

XVIII as follows:

Section 8 5. The legislative authority of any city or village may be
a two-thirds vote of its members, and upon petition of ten SIX per eonbusn
CENT of the electors OF THE MUNICIPALITY, AS CERTIFIED RY
THE ELECTION AUTHORITIES HAVING JURISDICTION IN THE
MUNICIPALITY, shall forthwith, provide by ordinance for the sub-
mission to the electors of the question, “Shall a commission be chosen to
frame a charter?” The ordinance providing for the submission of such
question shall require that it be submitted to the electors at the next
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b GENERAL election if ene shall veenr OCCURRING not

te be eabl atd \F“if \TY Fi? DAYS
AFTER C%giiﬁi i%igi{} THE S&A’\i}i TO THE ELECTION
AUTHORITIES, i}?i AT A SPECIAL ”"i ECTION TO BE CALLED AND
HELD NOT LESS TH&‘% V.FIVE DAYS AFTER SUCH
CERTIFICATION, The © ¢ ing such question shall bear no
‘i!sﬁ“% fieaigsza“ 1, i@ﬁi“% gmim;am x%? il be made thereon for the election
fteen electors who shall constitute a
603311\;?%«&“{& bo 1 ﬁm%uéf@ that a majority of the electors
voting on such question shalt have voted in the affirmative,

CANDIDATES FOR SUCH COMMISSION SHALL BE NOMINATED
BY PETITION OF ONE PER CENT OF THE L? CTORS OF THE
MUNICIPALITY FILED WITH THE ELECTION AUTHORITIES NOT
L.LESS THAN SIXTY DAYS PRIOR TO SUCH ELECTION. CANDIDATES
SHALL BE DECLARED ELECTED IN THE ORDER OF THE NUMBER
OF VOTES RECEIVED, BEGINNINC W‘{?E THE CANDIDATE RE-
‘ZFEVEX{; THE LARGEST NUMBER. THE LEGISLATIVE AUTHORITY
SHALL APPROPRIATE SUFFICIENT SUWV i‘é TO ENABLE THE CHAR-
’FEEE COMMISSION TO P?’F{}?‘%’SEE ET% DUTIES AND TO PAY ALL

EASONABLE EXPEN OF. THE HOLDING OF A PUBLIC
SLUL %T\T{ ?F?Qi}i\s FROM SEEKING OR
HOLDING MEMBERSHIP &\?’ A CHARTER COMMISSION, NOR DOES
MEMBERSHIP ON A CHARTER C [SSION PRECLUDE ANY SUCH
MEMBER FROM SEEKING OR EX{’H DING OTHER PUBLIC OFFICE.

Any charter so framed shall be submitted BY VOTE OF A MAJORITY
OF THE AUTHORIZED NUMBER OF sﬁh”ﬁﬁﬁﬁﬂ OF THE {i}iﬁif‘ia
STON to the electors of the municipality at an election to be held at
time fixed by the charter commission and within ese year ?\T‘JFTFEN
MONTHS from the date of its election, n for which shall be made
by the legislative authority of the mun Wity in wo far as not preseribed
by general law., THE CHARTER COM ﬁi%‘i?s}\i SHALL CERTIFY THE
PROPOSED CHARTER TO THE ELECTION AUTHORITIES NOT LESS
THAN SEVENTY-FIVE DAYS PRIOR TO S’{Jf“H ELE{TEQ"& Not less
than thirty days prior to such election the eler sppteinality CHAR-
TER C ‘%iﬁii%‘%ﬁ@“@ shall mail CAUSE TO BE %i%ELE;T) OR OTHER-
WL%E ?)IQTE;?Si?? BED a copy of the pmp{}aéé charter to each eée&‘{e* %%e

& : the poll o repiatrs sools of the last resular aergt

(}??’ff\}i DOES NOT PR

R

o %ﬁlwg ‘zaﬁz‘em OF THE ”%Ei“‘ﬁéi?éiﬁ?y AR F%'& &b EﬁAY BE
REA‘%*I}"‘*\ \BLY POSSIBLE, If such proposed charter is approved by a
majority of the electors voting thereon it shall become the charter of sueh
THE municipality at the time fixed therein. 1IF SUCH PROPOSED
CHARTER IS NOT APPROVED BY THE ELECTORS, THE CHARTER
COMMISSION MAY RESUBMIT THE SAME ONE TIME, IN ITS
ORIGINAL FORM OR AS REVISED BY THE CHARTER CQ’%@H%SIQ‘Q
AND WITHIN THIRTEEN MONTHS FROM THE DATE OF THE FIRST
ELECTION ON THE PROPOSED CHARTER.

A CHARTER COMMISSION MAY ADOPT RULES FOR ITS ORGANI-
ZATION AND PROCEDURES AND MAY FILL ANY VACANCY BY
MAJORITY VOTE OF THE REMAINING MEMBERS OF THE COM-
MISSION

Description of Changes and Comment

ntion of 1812 and
ar. 1t provides the
s and ém ”Ef* framing

Section % was proposcd by the Con
‘ its present form by
& zgf; ng mu nic ;g;&; Ji* :

ity ﬁié snal Con
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Several amendments proposed to Sections 8 and 9 (Section 9 deals with
amending municipal charters) closely parallel the proposed amendments to
Article X, Section 4 (county charter commissions) recommended by the
Constitutional Revision Commission. Inclusion of similar amendments in
Section 8 and 9 provides consistency, where possible and appropriate, to
portions of both articles which deal with similar matters. The Commis-
sion recognizes, however, that municipalities and counties are different
entities, with some differing demands and requirements. Consistency in
this matter is not an overriding standard in proposing constitutional
amendments,

The Commission, through this amendment, reaffirms the charter com-
mission method of proposing a charter as the only method that should be
allowed by the Constitution. It is the Commission’s belief that no group
should be permitted, either by petition or through legislative action, to
submit a charter directly to the electors, without going through the delib-
erative process inherent in the commission method.

Some of the amendments proposed for Section 8 are technical in nature
and intended to remedy existing defects or ambiguities, while others repre-
sent significant departures from, or additions to, the existing provisions.
Major substantive changes proposed are, in SUMMAry :

1. Reducing the percentage of petition signatures required to place
the charter commission question on the ballot from 10% to 6%.

2.  Establishing uniform procedures for electing charter commissioners.

3. Clearly establishing the municipality’s obligation to provide funding
for a charter commission,

4. Allowing persons who hold other public office to be charter commis-
sion members at the same time.

5. Clearly establishing procedures required for submission of a pro-
posed charter fo the electorate.

6. Allowing the charter commission to resubmit a defeated charter to
the voters one time.

The proposed changes will be discussed, to the extent possible, in the
order in which they occur.

1. The section number would be changed to Section 5.

2. The number of signatures on a petition to have the question of
choosing a municipal charter commission placed on the ballot would be
reduced from 10% to 6% of the electors. It was determined that 10%,
especially in large muniecipalities, is too great an obstacle: 6% iz a suffi-
cient number to discourage frivolous attempts, and still is reasonably
within the power of a serious group of citizens to attain. (The Commission
recommended the same reduction in the county provisions.)

3. The responsibility for certifying whether a petition has a sufficient
number of valid signatures is specifically given to the board of elections,
which has the necessary facilities and personnel to perform this function.
Under existing Section 8, the municipal legislative authority with which
the petition is filed has the responsibility of determining its sufficiency.
(The proposed amendment is identical in this respect to provisions recom-
mended by the Commssion in the county amendments.)

4. A regular municipal election is that general election held in Novem-
ber of odd-numbered years. The proposed amendment, substituting “gen-
eral election” for “regular municipal election”, would permit the charter
question to be placed on the ballot at a general election in any year and,
therefore, would lessen the likelihood or need for the question to be sub-
mitted at a special election, whether at the regular primary time or a
specially-called election. The option of placing the commission question on
the ballot at a special election, however, is refained.
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5. The proposed amendment would require certification to the board of
e%es:tmzzg of the ordinance submitting the question of choosing & commniis-
sion to frame a charter (the same procedure followed for tax levies and
%3{33& issues) not less than 75 days prior fo the election, thus filling a gap
in the present section. This is the same period of time required for filing
‘f&fiih the Secretary of State of the ballot language and explanations relat-
ing to constitutional amendments proposed by the General Assembly. This
amendment is similar to provisions in the county sections recommended
by the Commission.

6. The present constitution makes minimal provision for procedures
for electing municipal charter commission members. The proposed amend-
ment would establish additional uniform procedures for electing such
members. The amendment specifies the percentage of petition signatures
necessary (1%) and the procedures for filing candidacies and determining
who is elected. In this respect, the proposal iz parallel to present consti-
tutional provisions on county charter cormamissions. The original county
provisions were placed in the Constitution twenty-one years after the
municipal sections and were based substantially on the earlier municipal
sections. However, some provisions were added to the county sections in
order to fill gaps in the procedures that had become evident affer enact
ment of the municipal sections. This amendment is intended to fill this
gap in municipal procedures.

7. Controversy has arisen in some cases because there iz no constitu-
tional requirement clearly establishing the obligation of a municipality’s
legislative authority to provide the funds necessary for a charter commis-
sion to carry out its duties® A specific requirement to this effect in the
Constitution would resolve any question concerning the existence of the
duty to provide the funds for the charter commission to perform its
assigned function. The proposal is identical in this respect to the proposed
county provisions recommended by the Commigsion.

& The amendment would allow a person holding other public office to
be a member of a municipal charter commission at the same time,

9. The present Constitution is silent on the vote required by a charter
commission for submission of a proposed charter. Because of this, prob-
lems may arise over the number of affirmative votes by commission mem-
bers required before a charter can be placed on the ballot. The proposed
amendment would require an affirmative vote of a majority of the total
number of members authorized to be elected to the Commission. This
aumber would remain constant even if the number of members on the
commission was diminished by death, resignation or disqualification.

10. A technical problem has arisen over the present constitutional
provision which requires that the charter framed by the commigsion must
be submitted “within one year” of the commission’s election.

“One year’ has been interpreted to be 365 days (366 in leap year),
which means that if the charter commission is chosen at one general elec-
tion and the general election for the following vear is more than 365 days
in the future, which will occur, for example, in the case of the November
2. 1976 and November 8, 1977, elections, a special election to vote on the
charter must be called. The proposed 19.month deadline would not only
clear up this problem, but it would also give the charter commission ade-
quate time to do a thorough job, and would allow time for public com-
ment and study of the proposed charter.

11. The procedure for placing the proposed charter before the voters
is presently unclear, and if it is interpreted to require action by the munici-
pality’s legislative body before heing sent to the board of elections, the
legislative body has an opporunity to delay its submission. The amend-

]

7. Ia Merryman . Gorman, 89 O. L. Abs, 421 (1853} the court held that the eity of Steubenville must
appropriate funds for the mailing of charters to eleciors.
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ment specifically provides for direct submission by the charter commission
to the board of elections not less than 75 days before an election.

12. Because the proposed amendment provides for direct submission of
the proposed charter to the board of elections, the charter commission,
rather than the clerk of the municipality, is charged with the responsi-
bility of distributing copies of the proposed charter to electors. Problems
have arisen in the past over failure of the municipality to allocate money
or personnel to mail copies of the charter to the electorate,” despite the
duty to do so, which is made explicit in the proposed amendment. The
proposed amendment is so worded as to allow the charter commission to
be given assistance in the printing and distribution of the charter by
volunteer civie groups.

13. Technical problems have arisen dealing with the distribution of
copies of the proposed charter “to each elector whose name appears upon
the poll of registration books . . . because of the differences between
regigtration and nonregistration counties. The proposed amendment makes
clear that what is required is an attempt to mail or otherwise distribute a
copy to each elector in so far as may be reasonably possible as is the case
with proposed county charter amendments, and does not actually require
that every elector receive a copy. Newspaper publication of the charter
to meet the distribution requirements has never been permitted, and the
amendment retains this prohibition. The amendment, however, does permit
door-to-door distribution when feasible.

14. Presently a charter commission has only one opportunity to sub-
mit a proposed charter to the electors. The proposed amendment would
give the charter commission one opportunity to resubmit, or revise and
resubmit, the charter at a general or special election within 13 months. In
the case of a close vote initially, or where the commisgion believes it is
able to identify the objectionable features of the proposed charter or the
reasons for its defeat, a second opportunity to submit the proposed charter,
without the election of a new commission and a two-year delay in submis-
sion, might be advantageous.

15. Although few insurmountable procedural problems have arisen fo
date in regard to the functioning of charter commissions, a constitutional
provision that gives specific powers to the charfer commission over adop-
tion of rules and procedures and the filling of vacancies will eliminate any
question of where this power lies.

2. Ibid.

ARTICLE XViii
Section 9

Present Constitution

Section 9. Amendments to any charter framed and
adopted as herein provided may be submitted to the elec-
tors of 2 municipality by a two-thirds vote of the legisla-
tive authority thereof, and, upon petitions signed by ten
per centum of the electors of the municipality setting forth
any such legislative authority. The submission of proposed
amendments to the slectors shall be governed by the re-
quirements of seetion 8 as to the submission of the gues-
tion of choosing & charter commission; and copies of pro-
posed amendments may be mailed to the electors as here-
inbefore provided for coples of s proposed charter, or, pur-
suant o laws passed by the Genersl Assembly, notice of
proposed amendments may be given by newspaper adver-
tizing. If any such amendment is approved by a majority
of the electors voting thereon, it shall become a part of
the charter of the munieipality., A copy of said charter
or any amendment thereto shall be certified o the secre-
tary of state, within thirty days after adoption by a
referendum vole,

Commission Recommendalion

Section 6. Amendments to any charter framed and
adopted as provided in section 5 may be submitted to the
electors of a muniecipality by a two-thirds vote of the legis-
lative authority thereof, and, upon petitions signed by six
per cent of the electors of the municipality, as certified by
the election authorities having jurisdiction in the muniei-
pality, setting forth any such proposed smendment, shall
be submitted by sguch legislative authority. The submis-
sion of proposed amendments to the electors shall be gov-
erned by the requirements of section b as to the submission
of the question of choosing a charter commission; and not
less than thirty days prior to the election therson, copies
of proposed amendments ghall be mailed or otherwise dis-
tributed by the clerk of the legisiative authority fo each
elector of the municipality as far as may be reasonably
possible, or, pursuant to laws passed by the General As.
sembly, notice of proposed amendment may be given by
rewspaper advertising. If any such amendment is ap-
proved by s majority of the electors voting thereon, it
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shall become a part of the charter of the municipality
immediately upon its approval by the electors unless an-
other time is specified in the petition or ordinance provid-
ing for the submission of the amendment. When more than
one amendment is submitted at the same time, they shall
be so submitted as to enable the clectors to vote on each
separately. In case of conflict between the provisions of
two or more amendments submitted at the same election,
the amendment which receives the highest affirmative vote
not less than a majority shall prevail. An amendment
shall relate to only one subject but may affect or include
more than one section or part of a charter. A copy of said
charter or any amendment thereto shall be certified to the
secretary of state, within thirty days after the adoption
by a referendum vote.

There may be submitted to the electors of any muniei-
pality having a charter the question “Shall & commission
be chosen to amend or revise the charter of the (city or
village) of = = . .. ...7 and a charter com-
mission may be elected for such purpose, in the manner
provided in section 5 as to the question of choosing a char-
ter commission. Such charter commission may frame and
submit to the electors of the municipality, in the manner
provided in section 5 for the submission of a proposed
charter, one or more amendments to the existing charter
or a new or revised charter for the municipality. Any such
amendment or new or revised charter shall become effec-
tive, if approved by the affirmative vote of a majority of
the electors voting thereon, at the time specified therein.

A charter may be repealed in the manner provided in
this section for the amendment of a charter, by the sub-
mission to the electors of the municipality of the question
“Shall the charter form of government for the (city or
village) of T, be repealed?”’ The effec-
tive date of such repeal and the election of the officers of
the government of the municipality to become effective
upon such repeal shall be as provided by general law ex-
cept as otherwise provided in a charter approved by the
electors of the municipality at the same time as or sub-
sequent to approval of the question of repeal.

If the question of the repeal of an existing charter form
of government is submitted to the electors of the munici-
pality at the same time as the submission of the question
to the electors of a commission to revise the charter or the
! question of the adoption of a new or revised charter that
o question which receives the largest number of votes, not
2 less than a majority, shall prevail. The question of the
repeal of an existing charter shall not be submitted to the
< electors at any time after a commission has been chosen
to frame a mew or revised charter for the municipality
and before the submission of such new or revised charter
to the electors, or within two years following the adoption
of a charter or a new or revised charter.

Commission Recommendation

The Commission recommends the amendment of Section 9 of Article
XVIII as follows:

Section ¢ 6. Amendments to any charter framed and adopted as
provided IN SECTION 5 may be submitted to the electors of a muni-
cipality by a two-thirds vote of the legislative authority thereof, and,
upon petitions signed by tem SIX per eentum CENT of the electors of the
municipality, AS CERTIFIED BY THE ELECTION AUTHORITIES
HAVING JURISDICTION IN THE MUNICIPALITY, SETTING FORTH
ANY SUCH PROPOSED AMENDMENT, SHALL BE SUBMITTED BY
SUCH LEGISLATIVE AUTHORITY. The submission of proposed amend-
ments to the electors shall be governed by the requirement of section & 5
as to the submission of the question of choosing a charter commission;
and NOT LESS THAN THIRTY DAYS PRIOR TO THE ELECTION
THEREON, copies of proposed amendments max SHALL he mailed OR
OTHERWISE DISTRIBUTED BY THE CLERK OF THE LEGISLATIVE
AUTHORITY TO the elestors EACH ELECTOR as bereinbefore provided
£or eopien of & propesed ehurter; OF THE MUNICIPALITY AS FAR AS
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MAY BE REASONABLY POSSIBLE. or, pursuant to laws passed by
the General Assembly, notice of ;;;npmeﬁ amendment may be given by
newspanper (zu&ezizwmg If any such amendment is approved by a majority
of the electors voting thereon, it shall i}e(;;méz a part of the charter of the
municipality IMMEDIATELY UPON ITS APPROVAL BY THE ELEC-
TORS UNLESS ANOTHER TIME IS SPECIFIED IN THE PETITION
OR ORDINANCE PROVIDING FOR SUBMISSION OF THE AMEND-
MENT. WHEN MORE THAN ONE AMENDMENT IS SUBMITTED AT
THE SAME TIME, THEY SHALL BE SO SUBMITTED AS TO ENABLE
THE ELECTORS ’S{"f{} VOTE ON EACH SEPARATELY. IN CASE OF
CONFLICT BETWEEN THE PROVISIONS OF TWO OR MORE AMEND-
MENTS SUBMITTED AT THE SAME ELECTION, THE AMENDMENT
WHICH RECEIVES THE HIGHEST AFFIRMATIVE VOTE NOT LESS
THAN A MAJORITY SHALL PREVAIL. AN AMENDMENT SHALL
RELATE TO ONLY ONE SUBJECT BUT MAY AFFECT OR INCLUDE
MORE THAN ONE SECTION OR PART OF A CHARTER. A copy of
said charter or any amendment thereto shall be certified to the secretary
of state, within thirty days after the adoption by a referendum vote.

THERE MAY BE SUBMITTED TO THE ELECTORS OF ANY MU-
NICIPALITY HAVING A CHARTER THE QUESTION “SHALL A COM-
MISSION BE CHOSEN TO AMEND OR REVISE THE CHARTER OF
THE (CITY OR VILLAGE) OF .. . 77 AND A CHAR-
TER COMMISSION MAY BE ELECTED FOR SUCH PURPOSE, IN THE
MANNER PROVIDED IN SECTION 5 AS TO THE @UEB?KO\I OF
CHOOSING A CHARTER COMMISSION. SUCH CHARTER COMMIS-
SION MAY FRAME AND SUBMIT TO THE ELECTORS OF THE MU-
NICIPALITY, IN THE MANNER PROVIDED IN SECTION 5 FOR THE
SUBMISSION OF A PROPOSED CHARTER, ONE OR MORE AMEND-
MENTS TO THE EXISTING CHARTER OR A NEW OR REVISED
CHARTER FOR THE MUNICIPALITY. ANY SUCH AMENDMENT OR
NEW OR REVISED CHARTER SHALL BECOME EFFECTIVE, IF
APPROVED BY THE AFFIRMATIVE VOTE OF A MAJORITY OF THE
ELECTORS VOTING THEREON, AT THE TIME SPECIFIED THEREIN.

A CHARTER MAY BE REPEALED IN THE MANNER PROVIDED
IN THIS SECTION FOR THE ADMENDMENT OF A CHARTER, BY
THE SUBMISSION TO THE ELECTORS OF THE MUNICIPALITY OF
THE QUESTION “SHALL THE CHARTER FORM OF GOVERNMENT
FOR THE (CITY OR VILLAGE) OF : BE RE-
PEALED?” THE EFFECTIVE DATE OF SUCH REPEAL AND THE
ELECTION OF THE OFFICERS OF THE GOVERNMENT OF THE MU-
NICIPALITY TO BECOME EFFECTIVE UPON SUCH REPEAL SHALL
BE AS PROVIDED BY GENERAL LAW EXCEPT AS OTHERWISE
PROVIDED IN A CHARTER APPROVED BY THE ELECTORS OF THE
MUNICIPALITY AT THE SAME TIME AS OR SUBSEQUENT TO
APPROVAL OF THE QUESTION OF REPEAL.

IF THE QUESTION OF THE REPEAL OF AN EXISTING CHARTER
FORM OF GOVERNMENT IS SUBMITTED TO THE ELECTORS OF
THE MUNICIPALITY AT THE SAME TIME AS THE SUBMISSION OF
THE QUESTION TO THE ELECTORS OF A COMMISSION TO REVISE
THE CHARTER OR THE QUESTION OF THE ADOPTION OF A NEW
OR REVISED CHARTER THAT QUESTION WHICH RECEIVES THE
LARGEST NUMBER OF AFFIRMATIVE VOTES, NOT LESS THAN A
MAJORITY, SHALL PREVAIL. THE QUESTION G? THE REPEAL OF
AN EXISTING CHARTER SHALL NOT BE SUBMITTED TO THE
ELECTORS AT ANY TIME AFTER A COMMISSION HAS BEEN
CHOSEN TO FRAME A NE aﬁ* OR REVISED CHARTER FOR THE
MUNICIPALITY AND BEFORE THE SUBMISSION OF SUCH NEW
OR REVISED CHARTER TO THE ELECTORS, OR WITHIN TWO
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YEARS FOLLOWING THE ADOPTION OF A CHARTER OR A NEW
OR REVISED CHARTER.

Description of Changes and Comment

Section 9 was originally adopted with the rest of Article XVIII in 1812,
It was amended in 1%””@ however, to permit notice of charter amendments
to be made %E’é?{}mgh newspaper advertisements, pursuant to laws passed
by the General Assembly. If amended as proposed by the Commission,
section 9 would provide the pm@@{mz‘eg for (1) submitting mnnzeiwgal
charter amendments to the electorate: (2) choosing an elected commission
to revise the charter: and (3) repealing an existing charter,

As discussed in the commentary on Section 8, several amendments to
Section 9 were framed to parallel proposed amendments to Article X, ¢
tion 4, which deals with county charter commissions. As with Section S,

some of the amendments proposed for Section ¢ are fechnical changes
designed to remedy existing defects or ambiguities. Others, however, repre-
sent significant departures from the existing provisions. The changes will
be discussed, as far as possible, in the order in which they ocecur.

1. The section number would be changed from 9 to 6.

2. The number of required petition signatures would be reduced from
10% to 6%, which is the same percentage the Commission has recom-
mended in Section 8 and in the county provisions. The Commission deter-
mined that 186%, espec ially in iaz*ge municipalities, is too greai: an obstacle
to attaining the required number of signatures, but that 6% is within the
vower of a serious group of citizens to attain.

2. Under existing Seection 9, the municipal legislative authority with
which the petition is filed has the responsibility of certifying whether
the signatures are valid and of sufficient number. The proposed amend-
ment would transfer the responsibility for verifying petitions to the board
of elections which has the necessary facilities and personnel fo perform
this funetion. (The proposed amendment ig similar to those recommended
in Section 8 and in the county provisions.}

4., The proposed amendment to Section 9 requiring that charter amend-
ments be distributed “to each elector of the municipality as far as may
be reasonably possible” takes into account the technical difficulties that
hava arisen in counties that do not reguire registration of voters. The
proposed amendment makes clear that what is required is an attempt to
digtribute a copy of the amendment to each elector, and does not reqmre
that each elector actually receive a copy. Since }i«‘i’"i} pursuant to require-
ments imposed by general law, newspaper pu?}hc&tm"ﬁ of an amendment
has been permitted. The pz*sg}%aﬁ amendment to Section 9 refains that
provision.

5. Present constitutional provisions do not provide for designation of a
specified time an amendment approved by the voters becomes part of the
charter, This amendment provides for a uniform time (Immediately) for
inclugion of an a@g‘;fs@{% amendment, vel retains the voters’ power io
specify a different time in the charter amendment.

6, Presently the {Tﬁzzgﬁiizﬁiag does not provide procedures for resolving
a conflict between provisions of two or more charter amendments which
are sz;%:smzéiéd and 3;{};3?‘%%{? at the same time, but in a 1931 opinion®™
the Ohio Attorney General applied to municipal charter amendments the
rule of Article II, Section 1b relating to initiated laws and constitutional
amendments, ’ff@zﬁcsz’ that rule, which thiz amendment would apg;fiy speeifi-
cally to municipal charter amendments, the proposal that receives the
highest affirmative vote not less than a majority would prevail in the case

24. 1931 QAG 3626,
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of conflict among two or more amendments submitted and approved at
the same time.

7. No present provision specifically provides that a charter amendment
must relate to only one subject. Inclusion of such a provision would spe-
cifically bring municipal charters under the same requirements for single-
subject amendments as proposals for amending the state constitution,
and for bond issues and tax levies. Single-subject amendments could,
however, as provided for in the proposed provigion, affect or include more
than one section of the charter.

8. Presently, there is no constitutional provision for procedures for a
comprehensive revision of a charter. While some municipal charters permit
or require appointment of a commission or other group to review and pro-
pose amendments to the charter, the municipality’s legislative body has
the power to change or reject any such proposed amendments. The Consti-
tution does provide for submission of amendments by petition of 10% of
the electors of the municipality, but this type of approach is capable of
resulting only in piecemeal amendment or revision. The proposal would
allow the question of choosing a commission to revise or amend the charter
to be placed before the voters. Any amendment framed and approved by a
duly elected commission would then be directly submitted to the voters.
This would eliminate, as to such proposed amendments, the legislative
body’s present prerogative to change or reject amendments submitted to
it. This amendment is advocated by the Citizens League of Greater Cleve-
land. Consideration was given to placing an automatic provision in the
Constitution similar to that which requires that the question of calling
a state constitutional convention be placed on the ballot every 20 years,
but this was rejected because the Commission believes its proposed amend-
ment will better serve this purpose and because the voters of the state
have rejected each constitutional convention proposal sinece 1912, thus
indicating voter resigtance fo such automatic referrals.

The Commission also believes that proposals submitted by charter revi-
sion advisory groups, appointed by mayors or councils to make recom-
mendations, should remain subject to the approval of two-thirds of the
legislative authority before being placed on the ballot. Tn the absence of
such approval, the proposals suggested by such a group could still be sub-
mitted pursuant to a petition.

9. In order to allow an elected charter revision commission flexibility
in proposing changes and to avoid possible legal conflicts over the defini-
tional differences between amending and revising a charter, the proposed
amendment dealing with submission of the question of electing a charter
revision commission specifically provides that “a commission be chosen
to amend or revise the charter . . .” It is believed that it should be such a
revision commission’s prerogative to decide whether its proposed amend-
ments are substantial enough to constitute a complete revision.

10. There is no present constitutional provision for repeal of a charter.
Charter repeals that have occurred have been based on a 1933 Supreme
Court decision % which held that a charter municipality may abolish its
charter by initiative procedures. In upholding resort to the initiative to
achieve charter repeal, the Court, in effect, held that a charter is a matter
which a municipality may control by legislative action. This interpretation
is considered faulty by some legal authorities, who believe that the Court’s
holding might not be followed if challenged today. Therefore, the Com-
mission believes it is best to include specific provisions in the Constitution
providing for repeal and specifying its nrocedures,

11. The Commission has proposed an amendment which would denl
with the possibility that a conflict might arise if the question of repeal of

25, Youngsiown v. Craver, 127 Ohio 8¢, 195, 187 N, B, 715 (1933},
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a charter were submitted to the electorate at the same election as a new
or revised charter. The proposed amendment provides that in the case of
conflicting questions on the same ballot, the guestion which receives the
larger number of affirmative votes above a majority shall prevail.

12. Because the Commission believes stability is an important principle
of municipal government, it has included in its proposed provisions for
repeal the prohibition against placement of a repeal question on the ballot
any time after a revision commission has been chosen or before submission
of a new or revised charter by the commission, or two years following
adoption of a charter of a new or revised charter, This not only insures an
element of stability in governance, but also allows a peried of time in
which to prove whether or not a charter, once it has been adopted or
revised, mests the needs of the community,

ARTICLE XVIii
Section 13

ARTICLE XIli

Section 6

Present Constitution
Article XVIII

Section 13. Laws may be passed to limit the power of
municipalities to levy taxes and incur debts for local pur-
poses, and may require reports from municipalities as to
their financial condition and transactions, in such form as
may be provided by law, and may provide for the exami-
nation of the vouchers, books and accounts of all munieipal
authorities, or of public undertakings conducted by such
authorities,

Artiele X1

Section 6. The General Assembly shall provide for the
organization of cities, and incorporated villages, by gen-
eral laws; and restrict their power of taxation, assess-
ment, borrowing money, contracting debts and loaning
their credit, so as to prevent the abuse of such power.

Commission Recommendation

Commission Recommendation

Section 7. Laws may be passed to limit the power of
municipalities to levy taxes and assessments and incur
debts for local purposes, and may require reports from
municipalities as to their financial condition and transac-
tions, in such form as may be provided by law, and may
provide for the examination of the vouchers, books and
accounts of all municipal authorities, or of public under-
takings conducted by such authorities,

Repeal

The Commission recommends the repeal of Section 6 of Article XIII and
the amendment of Section 18 of Article XVIII as follows:

Section 12 7. Laws may be passed to limit the power of municipalities
to levy taxes AND ASSESSMENTS and incur debts for local purposes, and
may require reports from municipalities ag to their financial condition
and transactions, in such form as may be provided by law, and may pro-
vide for the examination of the vouchers, books and accounts of all
municipal authorities, or of public undertakings conducted by such
authorities.

Description of Changes

Section 13 of Article XVIII would be amended to incorporate the only
provision of Section € of Article X1 not already included in this, or other
sections, of Article XVIIi—the provision authorizing the General Assembly
fo pass laws limiting municipal power fo levy assessments. Section 13
would be renumbered to provide better order in the szections in Article
KVIIL, and gection 6 of Avticle XIIT would be repealed because all its
provisions would then be covered in Article XVIIL
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Background of Sections

Article XIIT (Corporations) was adopted in 1851 in part to prohibit the
legislature from enacting special acts for the government of municipal
corporations, a practice that had been greatly abused by the legislature
since the Constitution of 1802 was adopted.” Section 6 authorizes the legis-
lature to pass general laws for the organization of cities and incorporated
villages, As noted earlier, in spite of the “general law” requirement, an
extensive classification structure of Ohio municipalities was created by
the legislature and eventually declared unconstitutional by the state Su-
preme Court in 1802, Adoption of Article XVIII in 1912 was an attempt
to prevent any future efforts at overclassification.

The framers of Article XVIII in 1912 apparently intended to repeal
Article XIII, Section 6 because its substance was contained in Article
XVIII, Sections 1, 2 and 13.27 The repeal of Article XIIT section 6, how-
ever, was inadvertently forgotten or overlooked.
2. Parrell, 3&3};% W. Jr., “Municipsl Public Utility Powers,” Ohio Siate Law Journal, Vol 21 {1380,

5
2. .
27, Constitutional Convention of 1912, Proceedings and Debates, pgs. 1434-1438, 1403-1484,

ARTICLE XVill

Section 4

Present Constitution

Section 4. Any municipality may acquire, construct,
owi, lease and operate within or withont its corporate
limits, any public utility the products or service of which
is or is to be supplied to the municipality or its inhabi-
tants, and may contract with others for any such produet
or service. The acquisition of any such publie utility may
be by condemnation or otherwise, and a municipality may
acquire thereby the use of, or full title to, the property
and franchise of any company or person supplying to the
municipality or its inhabitants the service or product of
any such uatility.

Commission Recommendation
Section 8. Any wmunicipality may acquire, construet,

own, lease, and operate within or without its corporate
limits, any public utility the products or zervice of which
is or is to be supplied to the munieipality or its inhabi-
tants, and may contract with others for any such product
or serviee. The acquisition of any such public utility may
be by condemnation or otherwise, and a municipality may
acquire thereby the use of, or full title te, the property
and franchise of any company or person supplying to the
munieipality or its inhabitants the service or produet of
any such utility.

Commission Recommendation

The Commission recommends a change in the section number of Section
4 of Article XVIII in order to place the sections in Article XVIII in better
order, as follows:

Section 4 8. Any municipality may acquire, construct, own, lease,
and operate within or without its corporate limits, any public utility the
products or service of which ig or is to be supplied to the municipality
or its inhabitants, and may contract with others for any such product or
service. The acquisition of any such public utility may be by condemnation
or otherwise, and a municipality may acquire thereby the use of, or full
title to, the property and franchise of any company or person supplying
to the municipality or its inhabitants the service or products of any such
utility,

Background of Section

The sections of Article XVIII dealing with utilities (4, 5, 6, 12) were
designed by the Constitution’s framers to give municipalities utility pow-
ers completely independent of the General Assembly so that municipalities
could have flexibility in dealing with their individual utility problems and
needs,?®

Present Section 4 provides municipalities the right to acquire, construet,

own, lease or operate a public utility for its residents, The courts have
consistently upheld the high degree of independenec and powers relating

and Liebates, py. 1433,

2. Constitotional Convention of 1912, Pr

e
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ion of public utilities which were granted muniei-
However, the couris have ruled against com-
v in the area of surplus utility revenues and have

f such revenues to pay general municipal ex-
- decided that a charge for a utility which pro-
t required to cover the cost of the utility
ces are subject to regulation by the Gen-
cle XVIIT, Section 13 and Article XIII,

to ownership and operat
palities under Section 4
p? "‘“8 muz“upm g;m‘ nom

.,'fa'az’z*ia*émz ities the power to acquire land for utility
ven though the land is outside the munici-

courts.s! Problems have arisen,
to condemn land which is used
¥ amm*};mé}é*’ This produces a conflict
zzsm@ném ‘zzni squal powers of eminent
domain, In Blue Ash v Cinetnnats i [‘,zépréme Court held that the
power to condemn granted in Section 4 did not extend to the public lands
of another municipality that are maintained as part of that municipality’s
: nmental ama?t}(};;, unless such power is expressly authorized by
statute or ar essary implication.

1

: 3
?‘J“{} i

between co-equal

¢ by ned

By !

Qection 4’s eminent domain powers were further limited by the Ohio
Supreme Court in Brift v. Colwmbus in which the City of Columbus
att ésn'am%wg to acquire unincorperated land through eminent domain in
order to extend a sewer line and to sell sewer services to the Village of
Dublin. The Court decided that the right of eminent domain is not a rail-
able if the property acquisition is solely for the purpose of supplying
customers outside i’mx maiimndi hf;i der. Y‘%"hiie there is a statutory eminent
the municipality must make

oo

o

i that would alleviate the
» Ash {Lmi Byitt decisions were con-~
7? Government Committee,

ai}é; {,<>f{mu :
i;i‘hi%@ }?!m?‘?‘

al matter, municipal officials are reluctant to raise utility
the need is compelling. The political process effectively
ates from rising to a point where they would create surplus
x?:mmg al f}fmyzﬂ are unlikely to attempt to fund all or a large
?h% op ration of their municipality from utility rates because of
: dverse reaction of the voters to such a policy.

ave a common law obligation to provide utility prod-
reasonable rates, so rates cannot be excessive or

p R wie

izé’;ﬂe smz._‘&paiwes are I‘é“’ill‘ tea by common law and the effects
; of utitity operat-




4. No municipal or civie group has proposed changing present Section
4. The Ohio Municipal League believes that, while the Roeftinger decision
does impose a theoretical restriction on municipalities, even if Section 4
were amended the results would be the same—a municipality would not set
utility rates at a level high enough o raise revenues.

With vespect to the negative effects of the Blue Ash and Brill decisions,
the Commission concluded that the General Assembly could set out the
conditions under which one municipality’s utility needs are of higher
priority than another’s, permitting condemnation of one municipality’s
property by another. It believes that this would be very difficult to do in
the Constitution and ig essentially statutory material

The second eminent domain problem concerns the statutory provision
for payment in Heu of taxes by a municipality that acquires utility prop-
erty from another municipality. While the Municial League expressed
some interest in amending Section 4 to make it clear that the power of
condemnation granted in Section 4 extends to the acquisition of property
by a municipality solely for utility expansgion outside ifs territory, the
Commission determined that municipalities have statutory powers, if not
power directly from the Constitution, fo take property outside their terri-
tory solely for such purpose. The Commission also concluded that the
statutory requirement of payment in lieu of taxes could be amended by
the General Assembly in order fo handle problems relating to those pay-
ments and concluded that the General Assembly is the proper forum for
making such a decision, which should be viewed from the perspective of
all units of government competing for taxes and weighing their various
needs,

ARTICLE XVIiii

Section 5

Present Constituiion

Commission Heeommendation

Section 5. Any wunicipality proceeding to acquire,
construct, own, lease or operate a public utility, or to
contract with any person or company therefor, shall act
by ordinance and no such ordinance shall take effect until
after thirty days frow its passage. If within said thirty
days a petition signed by ten per centum of the eleciors of
the municipality shall be filed with the executive authority
thereof demanding a referendum on such ordinance it
shall not take effect until submitted to the electors and
approved by a majority of those voting thereon. The sub-
mission of any such question shall be governed by all the
provisions of section 8 of this article az to the submisgion
of the guestion of choosing a charter commission,

Commission Hecommendation

Section 9, Any municipality proceeding to acguire, con-
struct, own, lease or operate a public utility, or to con-
tract with any person or company therefor, shall act by
ordinance and no such ordinance shzll take effect until
after thirty days from its passage. If within said thirty
days a2 petition signed by ten per cent of the electors of
the municipality shall be filed with the executive authority
thereof demanding a referendum on such ordinance it
shall not take effect until submitted to the electors and
approved by a majority of thoze voting thereon. Ths sub-
misgion of any such guestion shall be governed by all the
provisions of section b of thig article as to the submission
of the guestion of choosing a charter commission.

The Commission recommends the amendment of Section 5 of Article
XVII1, to place the sections in Article XVIII in better order, as follows:

Section & 9. Any municipality proceeding to acquire, construct, own,
lease or operate a public utility, or to contract with any person or company
therefor, shall act by ordinance and no such ordinance shall take effect
until after thirty days from its passage. If within said thirty davs a
petition signed by ten per esnbum CENT of the electors of the municipality
shall be filed with the executive authority thereof demanding a referendum
on such ordinance it shall not fake effect until sumitted to the electors
and approved by a majority of those voting thereon. The submission of
any such guestion shall be governed by all the provisions of section 8 5
of this article as to the submission of the guestion of choosing a charter
commigsion,
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Comment

Section 5, adopted in 1912, provides for a referendum on any ordinance
passed by a municipality to acquire, construct, own, lease or operate a
public utility. The courts have consistently held that the only ordinance
subject to referendum under Section 5 is that ordinance that first begins
the process of exercising Section 4 powers, as opposed to subsequent ordi-
nances which are merely continuations of or additions to the first.®

The Commission determined that present Section 5 does not pose any
problems for municipalities that need clarification in the Constitution.
It also concluded that it is not possible, nor even desirable, to constitu-
tionally define what specific kinds of ordinances are subject to referendum
under Section 5. Therefore, the Commission recommends that no change
be made in present Section 5, except to change its number, to make an
internal change in the reference to existing section 8 in order to be con-
sistent with the proposed changes in section order, and to change “per
centum” to “per cent” in accord with Ohio bill drafting rules.

34, Fostoria v. King, 154 Ohio St. 213, 34 N, BE. 2 657 (1950},

ARTICLE XVIlI

Section 6

Present Constitution

Section 6. Any munieipality, owning or operating a
public utility for the purpose of supplying the service or
product therecf to the municipality or its inhabitants, may
also sell and deliver to others any transportation service
of such utility and the surplus product of any other utility
in an amount not exceeding in either case fifty percent of
the total service or produet supplied by such utility within
the municipality, provided that such fifty percent limita-
tion shall not apply to the sale of water or sewage serviees.

Commission Recommendation

Seetion 11. Any municipality, owning or operating a
public utility for the purpose of supplying the service or
product thereof to the municipality or its inhabitants, may
also sell and deliver to others any surplus product of any
other utility in an amount not exceeding in either case
fifty per cent of the total service or product supplied by
such utility within the municipality, provided that such
fifty per cent limitation shall not apply to the zale of
water, sewage, transportation, or solid waste management

services,
Commission Recommendation

The Commission recommends the amendment of Section 6 of Article
XVIHI as follows:

Section 6 11. Any municipality, owning or operating a public utility
for the purpose of supplying the service or product thereof to the muni-
cipality or its inhabitants, may also sell and deliver to others any trans-
portation service of such utility and the surplus product of any other
utility in an amount not exceeding in either case fifty pereent PER CENT
of the total service or product supplied by such utility within the munie-
ipality, provided that such fifty per cent limitation shall not apply to the
sale of water, or sewage, TRANSPORTATION, OR SOLID WASTE
MANAGEMENT services.

Description of Changes and Comment

Section 6 limits the amount of utility products or services that a munici-
pality may sell outside its borders to 50% of the total service or product
supplied by the utility within the municipality. An exemption to the 50%
limit for water and sewage services was added to the constitution in 1959.

The Commission recommends the addition of fransportation and solid
waste management to the list of exemptions. This recommendation is
based on the growing realization that the problems arising in these service
areas cannot be solved adequately on the level of a single municipality.
The large outlays needed, in terms of planning and operating costs, facil
ities and equipment, to begin or improve existing mass transit systems and
solid waste management systems necessitates large scale operations in
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order to benefit from economies of scale. Moreover, these two types of
services are matters of areawide concern. Coordinated and efficient service,
which will adequately meet the needs of citizens and the requirements of
the state and federal governments, can probably be provided only on a
relatively large scale. 1t is the Commission’s intention that inclusion in
proposed Section 6 of the ferm “sclid waste management” would cover
establishment of resource recovery plants for recyecling or reuse of solid
waste materials, Such plants need large areas, very often entire metro-
politan areas, from which to collect in order to be economically viable.

The complebe repeal of the 50% limitation on utility products or ser-
vices sold by a municipality outside its borders was considered. The only
major municipal utilities to which the 50% restriction now applies are the
municipal electric utilities and the few municipally-owned gas companies.

The 50% restriction was originally placed in the Constitution at the
urging of the private electric utilities in order to overcome some of the
corapetition they were facing from rural electric co-ops. The framers of
the section realized that economically, a2 municipality had to build in a
surplus electric eapacity when it erected its generating facility in order
to be able to meet future electrical needs of its residents without expan-
sion. They also knew that this surplus eleciricity could be sold outside the
municipality in competition with private utility companies which did not
enjoy the tax exempfions of municipal utilities. Therefore, the framers
agreed upon the 50% limitation on municipal utility products or services
sold outside a municipality in order {o balance the economic needs of both
private and municipal utility owners. The Constitutional Revision Commis-
sion concluded that the B0% restriction should be retained for municipally
owned electric and gas utilities. The basic reasoning of the Commission is
that there should be no limitation when the wtility product or service is
almost always supplied by the public sector; when there is competition
beween the private and public utilities, however, the Commission believes
that the 50% limifation is a fair and equitable solution to the competing
interests.

ARTICLE XViii

Section 10

Present Constitution

Section 10. A municipality appropriating or otherwise
acquiring property for public use may in furtherance of
such public use appropriate or aequire an excess over that
actuzally o be occupied by the improvement, and may sell
such excess with such restrietions as shall be appropriate
to preserve the improvement made. Bonds may be issved
to supply the funds in whole or in part to pay for the ex-
cess property so appropriated or otherwise acquired, but
zaid bonds shall be a lien only against the property so ac-
quired for the improvement and excess, and they shall not
be a liability of the munieipality nor be included in any
limitation of the bonded indebiedness of such munieipality
preseribed by law.

Commission Hecommendation

Commission Recommendation
Neo recommendation

The Commission has no recommendation with respect to Section 10 of
Article XVIII. Several changes were proposed, including repeal of the
section, but none secured the necessary 24 Commission vote,

History and Background of Section

Section 10 provides that municipalities, when appropriating or other-
wise acquiring property for public use, may, in furtherance of such public
use, acquire property in excess of that actually to be occupied by the
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improvement and to sell such excess. It also permits them to borrow
money and issue revenue bonds to buy the excess property.

Although the present Section is not clearly worded to produce such an
effecl, one of the purposes of the framers of Section 10 in 1912 was to
allow municipalities making improvements to acquire, either by purchase
or condemnation, more property than needed for the improvements and
then to sell the excess property, which would have increased in value
because of the improvements, in order to offsel a substantial portion of
the cost of improvements.

The courts, however, have ruled that under the 14th Amendment to the
United States Constitution, municipalities could not use the excess con-
demnation provisions of Section 10 unless the municipality, in its ordi-
nance, clearly specified a valid purpose, other than raising revenue or
paying part of the cost of the improvement, for the taking, as well as
showing its necessity. {(Cineinnati v. Vester, 33F. 2d 242, 1929 (aff. 281
U. 8. 439} ; and Fast Clevelond v. Nou, 124 Ohio St. 433, 1931). The inter-
pretation of Section 10 in the Cincinnati and East Cleveland decisions, in
effect, limits municipalities o eminent domain powers they already pos-

sess, and negates the original infention of the section’s framers.

Section 10 has been cited by the Ohio Supreme Court as support for the
authority to acquire property by eminent domain for urban renewal pur-
poses {(State ex vel. Bruestle v. Rich, 159 Ohio St, 13, 1955).

ARTICLE XVIiI

Section 11

Present Constitution

Seetion 11. Any wmunicipality appropriating private
property for a public improvement may provide money
therefor in part by assessments upon benefited property
not in excess of the special benefits conferred upon such
property by the improvements. Said assessments, how-
ever, upon all the abutting, adjacent, and other property
in the distriet benefited, shall in no case be levied for more
than fifty per centum of the cost of such appropriation,

Commission Recommendation

Seection 18. Any municipality appropriating private
property for a public improvement may provide money
therefor in part by assessments upon benefited property
not in excess of the special benefits conferred upon such
property by the improvements. Said assessments, however,
upon all the abutting, adjacent, and other property in the
district benefited, shall in no case be levied for more than
fifty per cent of the cost of such appropriation.

Commission Hecommendation

The Commission recommends a change in the section number in Sec-
tion 11 of Article XVIII, in order to place the zections in Article XVIII in
better order, but no substantive changes. The proposed amendment is as
follows:

Section 4+ 13. Any municipality appropriating private property for
a public improvement may provide money therefor in part by assessments
upon benefited property not in excess of the special benefits conferred
upon such property by the improvements. Said assessments, however, upon
all abutting, adjacent, and other property in the district benefited, shall
in no case be levied for more than fifty per sentum CENT of the cost of
such appropriation.

Comment

Section 11, which was adopted with the rest of Article XVIII in 1912,
permits the assessment of benefited property to provide money, in part,
for public improvement appropriation. A limitation on the amount of such
assessments is fixed at 50% of the cost of the appropriation. The limit
is similariy provided for by statute in Section 7T27.08 of the Revised Code.

The Commission has not discovered nor been advised of any problems
with Section 11 that necessitate constitutional change, and therefore
recommends no change in Section 11, except in the number,
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ARTICLE XVii

Section 12

Present Constituiion

Section 12, Any municipality which aoguires, eon-
structs or extends any public utility and desires to raise
money for such purposes may issne mortgage bonds there-
for beyond the general limit of bonded indebiedness pre-
scribed by law; provided that such mortgage bonds issued
beyond the general limit of bonded indebtedness prescribed
by law shall not impose any Hability upon such munieipal.
ity but shall be secured only upon the property and rev-
enues of such public utility, including a franchise stating
the terms upon which, in ease of foreclosure, the pur-
chaser may operate the same, which franchise shall in
o case extend for a longer period than twenty vears
from the date of the sale of such utility and franchise on
foreclosure,

Commission Recommendation

Section 12. Any municipality which acquires, con-
structs, improves, or extends any public utility and de-
sires to raise money for such purposes, or to refund or
provide for refunding at any subsequent date any bonds or
notes, including general obligation bonds or notes, issued
at any time for such purposes, may issue bonds and notes
in anticipation of bonds therefor beyond the general limit
of bonded indebtedness preseribed by law: provided that
such bonds and notes issued beyond the general Hmit of
bonded indebtedness be secured only upon the revenues of
such public utility, and may be further secured by 2 mort-
gage upon all or part of the property of such public utility
which mortgage may provide for a franchise stating the
terms upon which, in case of foreclosure, the purchaser
may operate the same, which franchize shall in no case
extend for a longer period than twenty years from the
date of the sale of such utility and franchise on fore-

closure.
Commission Recommendation

The Commission recommends the amendment of Section 12 of Article
XVIIT as follows:

Section 12. Any municipality which acquires, constructs, IMPROVES,
or extends any public utility and desires to raise money for such purposes,
OR TO REFUND OR PROVIDE FOR REFUNDING AT ANY SUBSE-
QUENT DATE ANY BONDS OR NOTES, INCLUDING GENERAL
OBLIGATION BONDS OR NOTES, ISSUED AT ANY TIME FOR SUCH
PURPOSES, may issue moesteage bonds AND NOTES IN ANTICIPATION
OF BONDS therefor beyond the general limit of bonded indebtedness
prescribed by law ; provided that such merbsase bonds AND NOTES issued
beyond the general limit of bonded indebtedness prescribed by law shall
not impose any liability upon such public utility, AND MAY BE FURTHER
SECURED BY A MORTGAGE UPON ALIL OR PART OF THE PROP-
ERTY OF SUCH PUBLIC UTILITY WHICH MORTGAGE MAY PRO-
VIDE FOR ineluding a franchise stating the terms upon which, in case
of foreclosure, the purchaser may operate the same, which franchise shall
in no case extend for a longer period than twenty years from the date
of the sale of such utility and franchise on foreclosure.

Description of Changes and Comment

Section 12 permits municipalities to issue revenue bonds, which are not
general obligation debt of municipalities, to purchase, construct, or extend
a utility. These bonds require a mortgage on the utility property and the
grant of a franchise upon foreclosure to the bondholder.

The Supreme Court, in City of Middletown v. City Commissioners,s
ruled that Section 12 is self-executing and self sufficient, and that utility
mortgage revenue bonds issued strictly within its terms are not affected
by other parts of the Constitution or by the Uniform Bond Act.

The proposed amendments to Section 12 include four specific chanpes:

1. It gpecifically permits the issuance of bonds to improve the utility.
Although municipalities presently possess this power, addition of the word

“Improve” to “any municipality which acquires, constructs, improves or
extends any public utility . . .” makes it clear that bonds can be issued
for that purpose, and eliminates any possible inference to the contrary.

2. It permits the issuance of notes in anticipation of bonds. This change
would allow for temporary financing, especially during the period of con-
struction, until final costs could be determined in order to issue bonds,

5. City of Middletown v, Uity Commissioners, 138 Ohis 8¢, B9, 37 M. B, 2 & (1941,
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This procedure ig the same as in general obligation financing, and in cer-
tain other kinds of revenue bond financing,

3. It removes the designation of the bonds as “mortgage” bonds and
makes optional the provigion of a mortgage on the property or for a
mortgage and a {ranchise to operate as security. Many municipal officials,
ag well as many bond underwriters and investment bankers, believe that
2 mortgage on the utility is unneeded in many cases and that no municl
pality would default and allow a bondholder to take over a utility except
a3 a last resort in an economic depression. Furthermore, officials believe
bond purchasers are primarily interested in the revenue anticipated by
the operation of the utility, not in the mortgage or franchise. However,
if a municipality and itg bond underwriters, bankers, and financial advisors
believe that the security of a mortgage, with or without a franchise, is
nesded, the proposed amendment permits this.

4, It ’2%3@‘5?‘% refunding of notes or bonds, including those of general
obligation, by revenue bonds. Section 12 now provides that revenue bonds
ean be is %, ied only for the purposes of acquiring, constructing or extend-
ing a m:;i tv, o that if general gb},igaézifm bonds have already been issued,
the utility h ax already been a{jqui‘fed onstructed or extended. Therefore,
under the present gection, if is not deaz* tha% revenue bonds could be used

simply to refund the genem} obligation debt. The proposed amendment
also would permit either immediate refunding, refunding cutstanding obli-
gationg at their maturity, or advance refunding.

The {“'fsmzz;iwi{;?; determined that municipalities need more flexibility
and the changes proposed are intended to make local decizsion making in
the area of utility financing more flexible in that financing arrangements
could be tailored by the municipality, with advice from underwriters, in-
vestment bankers and financial advizgors, to fit particular needs and
raquirements,

ARTICLE XVII

Section 14

Present Constituiion Commission Becommendation

Section 14. All elections and submissions of guestions No change
provided for in this artiele shall be conducted by the slece
tion authorities preseribed by general law. The percentage
of electors raguired to sign any petition provided for heren
shall be based upon the total vole cast at the last pre-
ceding general municipal election.

Commission Hecommendation
The Commission recommends no change in Section 14 of Article XVIIL

Comment

Section 14, which was part of the original Article XVIII adopted in 1912,
requires that the election auvthorities created pursuvant to general law
must eonduet all slections and submissions of guestions authorized in
Article XVTIL It zlso requires that the percenbtage of signatures needed
be based upon the total vole in the last general municipal election.

The Commission is not aware of any constitutional problems with pres-
ent Section 14 and, therefore, recommends that no change be made in if,
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MINORITY REPORT

TO: The Constitutional Revision Commission
Columbus, Ohio

I respectfully submit this Minority Report explaining the reason for my
negative vote with respect to the Commission’s recommendation for revis-
ing Section 3 of Article X of the Constitution relating to the adoption of
county charters. 1 submit this report with reluctance since I have the
highest regard for those many thoughtful members of the Commission
and the Local Government Committee with whom I happen to disagree on
this issue—but since I feel this recommendation is one of the most signifi-
cant ones the Commission has yet presented, I feel an obligation to present
my divergent views.

COUNTY CHARTERS

The recommended amendment to this Section would permit a simple
majority of the population of any county in the state to adopt an all-
powerful charter for the government of the entire county which, by its
terms, could wipe out every vestige of local government theretofore
existing within that county. Such a charter, if adopted, could obliterate
every municipality and every township within the limits of the county
and provide for the take-over by the county of all of the property and
governmental rights and authority of those units of government without
requiring the independent consent of their people. More alarming, if this
amendment should be adopted, a county charter could be adopted which
would obliterate only some of the existing municipalities and townships—
permitting a simple majority of the county voters to “pick and choose”
which municipalities and which townships should be obliterated. This
would indeed represent a drastic change in Ohio’s philosophy toward local
government.

Since 1912, Ohio municipalities have enjoyed the benefits of “home rule”
granted to them by the people under Sections 3 and 7 of Article XVIIL
Municipal government flourished in Ohio under “home rule” and when
some twenty years later the voters adopted Section 3 of Article X to
permit counties to adopt “home rule” charters, the “four majorities” re-
quirement was included to insure that any “take-over” of powers from
municipalities and townships would be accompanied by a representative
vote of those adversely affected by the change.

As the Commission’s Report indicates, as recently as eighteeen vears
ago Section 3 was substantially amended by the people of Ohic and they
saw fit at that time to retain the “four majorities” condition. So far as I
am aware, neither the report of the Local Government Committee nor any
testimony presented before the Commission presented any overwhelming
need to facilitate the elimination of “home rule” municipalities or town-
ships. I happen to believe that bigger government does not mean better
government and that rather than make it easy to take away the oppor-
tunity for “home rule” government within counties, I think this oppor-
tunity should be carefully protected and indeed expanded.

Since the voters in 1957 approved substantial revisions in this section
and still felt it desirable to refain multiple majorities in the case of a
“strong charter”, I think a very strong showing of need should be required
before these constitutional protections, so recently reimposed, are stricken.
I am not persuaded that such a case has been presented.
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Any consideration of Section 3 should include an understanding that a
wide range of changes and benefits can be accomplished through the adop-
tion of a so-called “weak county charter”. Through such a charter “home
rule” and ordinance-making powers can be bestowed and the form and
structure of county government can be altered. In addition, such a charter
can specify which county officers are to be elected and the manner of their
election. It can provide all of the benefits of an “alternate form of govern-
ment” and much more. In fact, the only prohibited provision in a so-called
“weak charter” is one which permits the county to invade or take over
the authority of municipal or township governments.

The Commission Report bases this recommendation, in part, on the
premise that the multiple majority requirement “permits the citizens of
one or a few political subdivisions to veto a charter which is adopted by a
majority of all the people voting on it in the county” and that “this situa-
tion effectively constitutes minority rule”. This statement considerably
oversimplifies the issues involved. First of all, the ability of the citizens
of political subdivisions to veto a charter is possible only when that charter
usurps the powers of existing units of local government. Secondly, it gives
no recognition to the concept that people living in municipalities which
have had the constitutional grant of “home rule” powers since 1912 are
entitled to exercise some voice in their own destiny, separate from a
majority of the voters in the county. 1 believe the proposition is more
aptly stated as follows: Is it “right” to permit a simple maijority of the
voters to take away long-standing rights of a minority?

Another reason given in the accompanying report for the elimination
of the multiple majorities iz the fear that this condition might at some
time be stricken down by the courts on a theory extending the “one man,
one vote” principle. T do not share that fear since I do not believe the Equal
Protection Clause of the United States Constitution will ever be stretched
to prohibit the people of “home rule” municipalities from “consenting” in
some reasonable manner to the transfer of their power of self-government
to some higher level of government. The recent New York case cited in
the report (Citizens for Community Action at the Local Level, Inc., v
Ghezzi, 43 LW 2246, November 22, 1974) is of interest but from the facts
cited in that opinion, the case certainly does not seem to stand for the
proposition that multiple majorities are not permissible where munieipal or
township powers are being taken away by a county charter. In fact, J udge
Timbers in that case specifically relies upon the fest enunciated in a 1971
opinion of the United States Supreme Court in Gordon et al. vs. Lance et
al., 403 U. S. 1, wherein Chief Justice Burger said: “The defect this Court
found in those (earlier) cases lay in the denial or dilution of voting power
because of group characteristics — geographic location and property own-
ership — that bore no valid relation to the interest of those groups in the
subject matter of the election . . .” (Emphasis added). I cannot imagine
any more “valid relation” than the interest of the citizens of municipalities
and townships in a proposed charter that would eliminate, or usurp the
powers of, their units of local government. Be that as it may, I believe that
drastic amendments to the Ohio Constitution should be based on a more
solid need than speculation that the United States Supreme Court might,
at some future time, extend the “one man, one vote” rule into the area
of adopting “strong charters” in Ohio.

Although I oppose the Commission’s recommendation as presented, I
do not oppose some thoughtful change in the multiple majorities pro-
vision. I believe a meaningful accommodation can be made which will per-
mit more flexibility in the charter adoption process yet permit the people
in smaller units of government to retain some right to determine whether
their powers of self-determination should be ceded to the county. I would
urge the General Assembly to consider this approach.
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TOWNSHIP GOVERNMENT

I am also troubled by the faet that the Commission has not seen fit to
recommend any constitutional solution to the plight of urban townships —
and in fact as the report indicates, takes the position that township prob-
lems should be solved by the legislature, not by the Constitution. I strongly
disagree. Urban townships in Ohio are experiencing rapid growth, vet are
required to operate under a form of government which does not provide
the necessary tools to solve the problems of the people. Townships remain
today as they have always been — creatures whose powers are controlled
solely by the General Assembly. This is perhaps appropriate in the case
of rural townships where the population density is low and where the
governmental problem-solving needs are more limited. Hundreds of thou-
sands of Ohioans, however, live in so-called “urban” townships and their
need for an effective local governmental structure is just as important as
the need of those Ohioans who happen to live in nearby incorporated areas.
I do not believe the needs of these people should be ignored by the
Commission.

In Hamilton County alone, more than a quarter of a million people live
in our 12 unincorporated townships. This represents nearly 30% of the
population of the entire county and nearly 3% of the population of the
State of Ohio. Eight of these twelve townships have a population in excess
of 5,000 peeple; six of the twelve have a population in excess of 25,000
people; and one of them has a population in excess of 50,000 people — and
vet the three trustees of each of these densely populated townships must
continue to operate, as they have always operated, with the same tools of
government available to the smallest, least complicated and most rural
township in the State.

Critics of any effort to enhance township powers or to grant “home
rule” to townships often suggest that the solution to the plight of urban
township is annexation to an existing municipality or incorporation as a
new municipality. Neither of these alternatives offers a solution. Annex-
ation is not a viable proposition for townships sinee munieipalities are
justifiably interested in absorbing only those portions of unincorporated
townships that have a tax duplicate or wage-earning population which will
benefit the municipality or, at the least, be self-supporting — and annexing
only the “wealthy” part of a township leaves those citizens who happen to
live in the balance of the township with the same “non-government” they
have always had.

Furthermore, township residents have the same desire for local govern-
ment identity as do those citizens who choose to live in cities and villages —
and forcing them to annex to an adjoining municipality in order to gain
effective tools of government is not, in my view, a worthy objective. In any
event, it is clear that annexation has not thus far proved to be a viable
solution to township problems in Hamilton County, at least.

The incorporation statutes impose two hurdles which are insurmount-
able for all practical purposes. First of all, the law requires that for a
township to be incorporated, a majority of all of the adult free-holders
residing in the township must sign an incorporation petition. This means
that the ownership of every parcel of land in the township must be deter-
mined and that the signatures of the specific owners of at least a majority
of all those parcels must be obtained. In Anderson Township (Hamilton
County) there are more than 28,000 residents. Assuming four family
members to a household, and that most homes are owned by the husband
and wife jointly, it would appear likely that in order to incorporate the
township, the signatures of at least 5,000 or 6,000 individual land-owners
would have to be obtained. This is an impossible task and the hurden in-
creases in proportion to the population of the township. The second in-
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surmountable hurdle is the so-called “three mile limit” provision of the
Ohio statutes which conditions any new incorporation upon securing the
affirmative consent of all existing municipalities lying within three miles
of any portion of the township. In order to incorporate Anderson Town-
ship, the consent of nine separate municipalities would have to be ob-
tained. If Sycamore Township in Hamilton County should seek to incorpo-
rate, it would have to secure the consent of nineteen separate municipalities
lying within three miles of its borders. The incorporation of six of the
other townships in Hamilton County would require the following number
of municipality consents: Springfield, seventeen; Columbia, fifteen; Sym-
mes and Colerain, eight each; Whitewater and Miami, four each. Although
I have not had the opportunity to extend this survey beyond the limits
of Hamilton County, I trust that a similar problem exists in other counties
of the state and that the future will only intensify the problems of town-
ships as their populations grow.

T have advocated to the Local Government Committee of the Commission
that either of two constitutional alternatives should be proposed. The first
would be a provision permitting urban townships to have the “local option”
through a vote of their electorate to assume “home rule” powers which,
however, would yield in the event of a conflict with state law or with any
powers exercised by the county or any municipality lying within the
township boundaries. The alternative proposal would be a provision per-
mitting an entire urban township to incorporate as a “home rule” munici-
pality upon the favorable vote of the electorate of the township — thus,
eliminating the adult free-holder petition and the “three mile limit” condi-
tions when an entire township seeks fo incorporate.

Up to this time, at least, the Commission has not seen fit to recommend
cither of these alternatives — nor in fact to recommend any remedy for
township problems. If the full Commission should in the future decide to
propose some constitutional assistance for urban township government,
[ trust a separate recommendation and report will be forwarded to the
General Assembly. In the meantime, I urge that the General Assembly
favorably consider implementing these or other proposals in order to pro-
vide effective tools of self-government to Ohio’s urban townships.

Respectfully submitted,
NoLan W. CARSON
Commission Member

1, %% F. Supp. 1, February 28, 1978
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COMMENTS ON MINORITY REPORT

County Charters

© would indeed be a sad commentary on the work of the Commisison if
some of its proposals were not so substantive as to produce disagreement.
The fundamental nature of the proposal to amend Section 3 of Article X
did indeed result in four negative votes out of a total of 31, and a respected
member of the Commission, Mr. Nolan Carson, has submitted his views
to you in the form of a minority report.

The proposed change in Section 3 of Article X is an extension of the basice
philosophy adopted by the Local Government Committee at the beginning
of its work, and is fully endorsed by the Commission. The Commission
reached the conclusion that the people of Ohio are not vet ready for a
regional form of government which would add a new layer of local govern-
ment. They believe that an existing unit, the county, should be the
vehicle for providing those services which cannot effectively or econom-
ically be provided on a smaller scale. To that end, the Commission, through-
out its proposals for Article X, has endorsed the strengthening of the
county. It seeks to provide the counties of Ohio with those fools which the
people living within them wish them to have.

It is Mr. Carson’s contention that:

The recommended amendment to this Seetion would permit a simple
majority of the population of any county in the state to adopt an
all-powerful charter for the government of the entire county which,
by its terms, could wipe out every vestige of local government there-
tofore existing within that county. Such a charter, if adopted, could
obliterate every municipality and every township within the limits
of the county and provide for the fake-over by the county of all of
the property and governmental rights and authority of those units
of government without requiring the independent consent of their
people. More alarming, if this amendment should be adopted, a
county charter could be adopited which would obliterate only some
of the existing municipalities and townships — permitting a simple
majority of the county volers to “pick and choose” which muniei-
palities and which townships should be obliterated.

While this is true, it may be said that it is true only in so far as it goes.
In the present Constitution, and in the Commission’s proposal, this section
provides that the people within a county may adopt any kind of charter
they desire for their county. They may choose to adopt NONE, or a very
limited one, or a very far-reaching one, or one anywhere along the con-
tinuum.

Mr. Carson goes on to say that this proposal “would indeed represent
a drastic change in Ohio’s philosophy toward local government.” The pro-
posal, as is seen from the comparative drafts presented in the report, adds
no new words — it only deletes. Thus it not only does not represent a
drastic change from the powers presently possible under a county charter,
it represents no change in them at all. What is changed, of course, is the
vote necessary to adopt a type of charter already permitted and foreseen
by the people when they adopted this section in 1933. Presently, adoption
of a charter which would permit a county to exercise municipal powers
exclusively in the county or take over municipal or township property
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or obligations without consent of the legislative authority of such munici-
pality or township, calls for either a three-way or four-way majority.

They are as follows:

1. A majority in the county as a whole.
2. A majority in the largest municipality within the county.
2. A majority in the area outside of the largest municipality.

In counties with a population of 500,000 or less, a majority in each
of a majority of the combined total of municipalities and townships
in the eounty.

It is the Commission’s proposal that the same vote, that is, a majority
throughout the county, be used for adoption of any kind of charter that
the people within that county desire. It is not an abrogation of local gov-
ernment but an exercise of the prerogatives of local government. It is a
choice by the vote of the people as to how much home rule they wish to
have retained in the local units and how much they feel a need to delegate
to their county — presumably in the belief that the county can provide
better management of those municipal functions delegated to it.

i

Mr. Carson objects that a charter could “provide for the take-over by
the county of all governmental rights and authority of those unitg of
government without requiring the independent consent of their people.”
However, the Constitution presently does not require the independent vote
or consent of the people of a particular unit of government affected, ex-
cept in the one largest city in the county.

Tt is frequently painful for the minority when the majority prevails, By
definition, the minority has not gotten what it wants or believes in, and
feels that ite rights have not been protected. This is not, obviously, a
problem restricted to the administration of local government in Ohio, It
has been hammered out for 200 years in our country, beginning with the
federal Congtitution.

It seemed clear to the full Commission when it voted on this subject, that
the wishes of a minority should not be permitted to prevail when the
majority of the people in a county felt that the charter they had voted
to adopt was necessary for the benefit of the county as a whole. If the
people of a county wish to make that decision there really are no “eovern-
mental rights” of any unit of government in the county that should be
superior to the right of the people to decide how they wish to exercige
their home rule powers for local affairs,

In the view of the Commission the voice of each person in a unit has
the same weight; his rights are not affected by his address. His vote should
not be counted as two votes or even three votes because of that address.

He is a single unit within a “unity” which is made up of all the other
single units equally.
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Township Government

Although the Commission has no recommendation with respect to town-
ships other than urging thorough legislative study of the problems of the
residents of at least the more heavily populated townships, I believe that
It is not correct to say that the Commission has ignored the needs of
these people.

The Local Government Committee spent many hours discussing town-
ship government, the relationship of township government to the Consti-
tution, the governing statutes, and various proposals for constitutional
(and, incidentally, statutory) change. The committee met with township
representatives, who presented their points of view—as individual town-
ship officers, as well as of the official organization of township trustees
and clerks. After reviewing all the proposals, and considering the prob-
lems of township government as part of the whole picture of local govern-
ment in Ohio, the committee made a recommendation to the Commission
for granting urban townships limited “home rule” powers on a local option
basis, providing annexation and incorporation were tried first and could not
be accomplished because of rejection by those outside the township. The
Commission then discussed this proposal, and held a public hearing at
which both municipal and township spokesmen rejected it; it was then
withdrawn from further Commission consideration since it seemed to have
no support from any quarters — even from Commission members them-
selves,

The Local Government Committee then, at Mr. Carson’s request re-
opened the township question and once again discussed it, with specific
consideration given to the two proposals he has outlined in his minority
report. There was, however, no support in the committee for either of
these proposals, .

Mr. Carson has expressed very well the problems with the present
statutes, those relating to annexation as well as those relating to in-
corporation. The committee and the Commission have both expressed the
opinion that the legislature has established policy with respect to town-
ships by its enactment of these statutes—policy about the status of town-
ships as well as specific procedures for annexation and incorporation. The
difficulties outlined by Mr. Carson are entirely within the scope of legis-
lative review and correction; should the legislature determine, after study
of the issues, that public policy about annexation and incorporation should
be altered, there are no constitutional barriers to such alteration. There
was no evidence that those who represent township interests before the
General Assembly have made serious efforts to have the legiglature alter
these policies, and it seemed most appropriate to the committee to recom-
mend that that approach be taken before serious consideration is given
to altering them by constitutional mandate.

Linda U. Orfirer
Chairman, Local
Government Commitiee
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APPENDIX A

One question raised in the aftermath of the adoption of Article XVIII,
which culminated in the Leavers v. Canfon' case cited in the text, was
whether Section 3 confers the powers of local self-government on all
municipalities. The existence of the separate section permitting charters,
(Section 7) raised the question whether the powers of Section 3 are self-
executing or come into play only when a charter is adopted. An early case,
State ex rel. Toledo ». Lyneh,? held that a charter is a prerequisite to the
exercise of the home rule powers under Section 3. In Perrysburg v. Ridge-
way,* however, the Supreme Court overruled Lynch and held that all
municipalities derive their powers of local self-government from the Con-
stitution and that the grant of powers in Section 3 is self-executing, not
dependent on adoption of a charter.

From 1923 to 1953, the court reiterated the Perrysburg doctrine time
and again, but also developed two devices to evade some of the impact of
the doctrine: the concept of “statewide concern,” and an extremely broad
interpretation of the meaning of police regulations. In Morrie v. Roseman,?
however, the Court, while specifically reaffirming Perrysburg, held that
the procedures used in governing a noncharter municipality (specifically
those relating to the passage of zoning legislation) were controlled by
statute through Article XVIII, Section 2, although the noncharter munici-
pality’s substantive powers exercised through those procedures were de-
rived directly from Section 3 and were, therefore, not subject to statutory
eontrol.

The Morris decision brought up the question of the difference between
procedural and substantive powers, but did not give an adequate answer.

The impact of Morris on noncharter municipalities has been analyzed
as follows:

“FEven though Morris made no attempt to explain how its conclusion
was reached, the implication of the decision seemed clear. Since
Perrysburg was specifically reaffirmed; since both the opinion and the
syllabus of Morris are specifically confined to the “procedure” or
“method” of enacting legislation; and since it held that the “statutes
in no way inhibit” home-rule powers granted by section 3; than a
non-charter municipality must still derive its substantive powers
directly from section 3. A statute, which is based on the general
powers of the state, and which interfered with home-rule powers
would still be void.

The problem of Lyneh, Perrysburg and Morris is an essentially
political one—should safeguards against abuse of power by local
officials be a responsibility of the municipalities’ electorate or the
General Assembly? The decision in Morris appears to leave the court
without a clear answer to that problem and creates a new one where
its only vardstick is “procedural v. substantive.” That distinction is
an even more elusive one than the distinetion hetween “proprietory”
and “governmental” activities in the fields of municipal tort and tax
Hability ?

In 1960, the decision in Petit v. Wagner,® eroded the Perrysburg doc-

trine. In Petit, the court held that noncharter municipalities may exercise
their powers of local self-government only in a manner not at variance

Local Belf-Government,” Ohio Sixte Law Journal, Vol

&

pe. 318
v, Wagner, 170 Ohio 8t 207, 184 NUHE, 24 574 {18800,
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with the statutory law.” In Leavers v. Coanfon,® which reinforced Pelit,
the Court’s view of Section 3 as it applies to charter and non-charter
municipalities was as stated in the text.

Recent cases relate the powers of local self-government to issues pri-
marily of municipal concern. In the most recent of these cases, Villuge of
Willoughby Hills v. Corrigan,’ the Court upheld the validity of airport
zoning regulations applicable to territory within a charter municipality
enacted by an airport zoning board pursuant to statutory authority. This
decision reaffirms the principle adopted earlier by the court in Cleveland
Electrie Iluminating Company v. City of Painesville,”” striking down an
ordinance requiring electrical transmission lines f{raversing, but not
serving, the city to be placed underground, while the applicable statutes
permitted overhead installation, and City of Beuchwood v. Board of Elec-
tions,'t holding invalid an ordinance providing for a method of detachment
of territory from the municipality which differed from the statutory
procedure.

7. Gotherman John E., “Municipal Home Rule in Ohio Since 1980, Ohic Btate Law Journal, Vol 33
(18724 pg. 596,

& Op. eit,

9. 2% Ohio 8t. 24 29 (1972).

1. 15 Ohds 8t 2d 125 (1882).

11i. 187 Ohic St. 379 (1958).
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APPENDIX B

Section 2. General laws shall be passed to provide for the incorpora-
tion and government of cities and villages; and additional laws may also
be passed for the government of municipalities adopting the same; but
no such additional law shall become operative in any municipality until it
shall hase HAS been submitted to the electors thereof, and affirmed by a
majority of those voting thereon, under regulations to be established by
law,

A NONCHARTER MUNICIPALITY MAY VARY FROM THE GEN-
FRAL LAWS FOR THE GOVERNMENT OF THE MUNICIPALITY,
BUT NO SUCH VARIANCE SHALL BECOME OPERATIVE IN THE
MUNICIPALITY UNTIL IT HAS BEEN SUBMITTED TO THE ELEC-
TORS THEREOF, AND AFFIRMED BY A MAJORITY OF THOSE
VOTING THEREON.

Section 3. NONCHARTER municipalities shall have authority to exer-
cise all powers of local self-government and to adopt and enforce within
their limits such local police, sanitary and other similar regulations, as
are not in conflict with general laws. THE EXERCISE OF ANY POWER
OF LOCAI SELF-GOVERNMENT, OTHER THAN LOCAL POLICE,
SANITARY AND OTHER SIMILAR REGULATIONS, WHICH VARIES
FROM GENERAL LAWS SHALL NOT BECOME OPERATIVE IN A
NONCHARTER MUNICIPALITY UNTIL IT HAS REEN SUBMITTED
TO THE ELECTORS THEREOF, AND AFFIRMED BY A MAJORITY
OF THOSE VOTING THEREON.

Section 7. Any municipality may frame and adopt or amend a charter
for its government and may; subjeet to the provisiens of seetion 3 of this
artiele- exercise thereunder all powers of local self-government. SUCH A
MUNICIPALITY MAY ADOPT AND ENFORCE WITHIN ITS LIMITS
SUCH LOCAL POLICE, SANITARY AND OTHER SIMILAR REGULA-
TIONS AS ARE NOT IN CONFLICT WITH GENERAL LAWS,



