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Fact Pattern
65 year-old Jim Busher was running a 5K to benefit The Human Fund.  The Human Fund paid Hermes Cleveland, an events management company, to help them manage the event.  Before the race, Busher signed a waiver which said:

I know that running the Human Fund 5K is a potentially hazardous activity.  I assume all risks associated with running in this race including, but not limited to, falls, contact with other participants, the effects of the weather, including extreme cold or high heat and/or humidity, traffic, and the conditions of the trail.  All such risks are known and appreciated by me.  Having read this waiver and knowing the facts and in consideration of your accepting my application, I for myself and anyone entitled to act on my behalf, waive and release The Human Fund and Hermes Cleveland, the Cleveland Metroparks and their volunteers, employees, race directors and successors from all claims or liabilities of any kind arising out of my participation in this event even though that liability may arise out of negligence or carelessness on the part of the persons named in this waiver.

The race took place on a trail in the Cleveland Metroparks.  The finish line was in an open grassy field.  When Busher was near the finish line, he slipped on a banana peel and was seriously injured.  The runners who had completed the race walked past the race trail to get to the parking lot.  The banana peel was thrown on the trail by another runner who had completed the race.  The race organizers handed out bananas to those who had finished the race.

Jim Busher sued The Human Fund, two volunteers, Hermes Cleveland, and the Cleveland Metroparks.  The Cleveland Metroparks was later dismissed from the suit.  During discovery, Busher’s attorney took the deposition of Anna Melendez, a race spectator whose daughter, Tina, was a runner.  Anna deposed that before Busher slipped and fell, Tina slipped and fell on the banana peel.  Anna further stated that two Human Fund volunteers saw Tina slip on the banana peel and were laughing about it.  Tina Melendez was not injured.  At their deposition, the volunteers admitted they saw the banana peel, but said they could not get on the track to pick up the banana peel because too many runners were coming.  Busher and Anna Melendez deposed that there were plenty of gaps where the volunteers could pick up the banana peel.

Questions:


Is there Ohio case law supporting that Busher can recover despite the waiver he signed?


What is the standard for summary judgment in civil cases in Ohio?

1. Find Summary Judgment Standard in Ohio using secondary sources.

Group One – use LexisNexis, Anderson’s Ohio Civil Practice.  Recall that you can do a term search or drill down the table of contents.  

Group Two – use Westlaw, Baldwin’s Ohio Civil Practice.  If drilling down table of contents, be sure to open “Primary Source with Annotations”
Group Three – search Ohio State Cases, Combined on Lexis.

Group Four – search Ohio State Cases (OH-CS) on Westlaw

(pass out slips of paper to the students with their assignment written on it)
LexisNexis –Anderson’s Ohio Civil Practice – can CONTROL-F on table of contents and then drill down.  An OK search is summary judgment /s standard.  Even more precise – Section(Summary judgment and standard)

§171.09 Standards Applied in Granting or Overruling Summary Judgment Motions. 
Westlaw –Baldwin’s Ohio Practice - Civil Practice (OHPRAC-CIV) –Table of contents, open “Primary Source with Annotations”, Title VII, Judgment, Civil Rule 56 Summary Judgment

§56:1 Summary Judgment - In general.  Search = “summary judgment” /s standard
LexisNexis – Ohio State Cases, Combined 
Westlaw – Ohio State Cases (OH-CS) 
“summary judgment” /s (standard or test)

To narrow...


LexisNexis Focus – (summary judgement) /5 (standard or test) and court(supreme)


Westlaw Locate – “summary judgment” /5 (standard or test) and co(high)

(have a slide here listing the ways to narrow – can pull up while doing this exercise)

Discussion Points
· why secondary sources are a good place to start – ie. better at identifying big cases,  summarizes the law, Procedural issue –case search often returns too many results, hard to search with precision
· Case law search – use shepards/keycite to see if case frequently cited.    In Westlaw, can click on most cited cases in the headnotes 

· search terms used for each – can make search broader in a secondary source

· good ways to narrow – make words closer together, limit to highest court

2.  Waiver Issue – Terms and Connectors Search – do as a class
Step One:  Think of Search Terms and Synonyms

	Key term
	synonym

	Waiver
	release

	negligence
	

	race
	Run, sport, recreation, athletic


Step Two:  Put together a search 

-add connectors, root expanders

Start broad – waiv! or release! and negligen! and race or sport! or recreation! Or athletic
(have slide – terms and connectors, root expanders to put on the screen while doing this)

Step Three:  Narrow Using Focus or Locate

· Make terms closer:  (waiv! or release!) /p negligen! /p (race or sport! or recreation! or athletic)

· Field Searching –sy,di(waiv! Release! & (recreation! Or sport! Or athletic or race) and negligen!)  

LexisNexis – do as similar search as above with the following: LN-HEADNOTES, HEADNOTES, CORE-TERMS, LN-SUMMARY, SYLLABUS.   Can not search all these fields at once, like you can in Westlaw.  
· atleast command:  atleast10(waiver) and negligen! and (race or sport! or recreation! or athletic)

· Add terms - (waiv! or releas!) /3 liab! /50 (sport! or recreation! or athletic) and negligen!
Could also use Ojur or a natural language search.  Note that there is a syntax to natural language search, ex.  LEXIS--- sport(race,athletic,recreational) liable release(waiver)  

(put synonyms in parenthesis)

Step Four: Use RESULTS to narrow the search:  
If plaintiff signed a waiver to participate in a sporting event, plaintiff can not recover for negligence but can recover for willful or wanton acts.  

Some key cases:  Zivich v. Mentor Soccer Club, 82 Ohio St. 3d 367, 375 (Ohio 1998); Bowen v. Kil-Kare, Inc., 63 Ohio St. 3d 84, 585 N.E.2d 384 (1992)
When does wanton/willful conduct occur and did it occur here?  Are there facts from which a reasonable trier of facts could conclude that defendants’ conduct was willful or wanton?  What does willful or wanton mean?
(waiv! or releas!) /p (sport! or recreation! or race or athletic)  and willful! Or willful! Or wanton!  

Jowett v. Brandywine Ski Resort, Inc., 1999 WL 980564, 2 (Ohio App. 9 Dist.) (Ohio App. 9 Dist., 1999) – “Because a defendant’s state of mind must ordinarily be proven by circumstantial evidence, plaintiffs typically attempt to establish this level of culpability through evidence that the defendant had knowledge of prior similar accidents but failed to take remedial action.”

Important issue – knowledge of hazard/danger; similar accidents.  May want to search for terms such as knowledge of danger, prior accidents, etc.

Order of Operations – Lexis and WL do not simply read from left to right.  (Show order of operations table)
Example:  (make slide of this)
waiv! or release! and negligen! and race or sport! or recreation! Or athletic /p know! /s hazard or danger or  similar or prior or previous /5 accident

reads as 

(waiv! or release!) and negligen! and (race or sport! or recreation! Or athletic) /p know! /s (hazard or danger or  similar or prior or previous) /5 accident

That is NOT how we want it to read!!!  So, must insert parenthesis:

waiv! or release! and negligen! and race or sport! or recreation! Or athletic /p (know! /s hazard or danger) or  (similar or prior or previous /5 accident)

(optional)Finding definitions:  Westlaw - (waiv! or releas!) /p (sport! or recreation! or race or athletic) and wp(willful! or wanton!)

Lexis --  wanton! or willful! or willful! /5 (defin! or means)
Step Five:  Shepardizing/Keyciting
Shepardize - Zivich v. Mentor Soccer Club, 82 Ohio St. 3d 367, 375 (Ohio 1998);
Show how limit to negative treatment - Superseding case is from Colorado

Can also limit by keywords, headnotes, jurisdiction, etc.
Limit Zivich by keywords --- wanton or willful! or wilful! /p zivich.   
Fact Pattern
Patricia Wilkins is appealing a conviction of voluntary manslaughter in the shooting death of her husband, Ted Wilkins.  Mr. and Ms. Wilkins lived in Ohio.  Their ten-year marriage had been an abusive one.  After one particularly violent episode, in which Mr. Wilkins threatened Ms. Wilkins with a knife, Ms. Wilkins considered obtaining a restraining order against her husband.  The incident with the knife occurred two weeks before Mr. Wilkins was killed.  Mr. Wilkins was found shot in the head in the bedroom of the Wilkins residence.  The broken full-length mirror, shattered photo frames and torn clothing found in the bedroom showed evidence of a struggle.  Ms. Wilkins consistently maintains that the shooting was an accident.

A court-appointed attorney, Bill McAlister, handled the criminal trial.  During court proceedings, Ms. McAlister failed to present expert witness testimony on battered woman syndrome.  He also relied in court on a 1984 case that was explicitly overruled in 1993.  Ms. Wilkins was convicted of voluntary manslaughter as a result of the criminal trial.

Ms. Wilkins is dissatisfied with the work her attorney did on the case.  She also maintains that Mr. McAlister was hostile towards her, and was generally unresponsive to her requests for updates on the status of the proceedings.  After completion of the trial, Ms. Wilkins was assigned an appellate attorney.

Questions:


Is there Ohio case law supporting appealable issues that would result in having Ms.



Wilkins’ conviction overturned?

When can poor performance by a criminal defense attorney afford a reversal of the conviction?  

May want to look at Secondary Sources first for the standard, terms of art.  

(Ineffective assistance of counsel) Criminal defense attorney-
· Failure to present evidence - Expert witness on battered women’s syndrome

· Failure to research, relying on old case

· Hostility of trial lawyer toward client

· Unresponsiveness of lawyer toward client
Focusing on the failure to do research issue….

	attorney
	counsel

	Outdated case, law


	Case law reversed

Old law

Failure(poor)(inadequate) to research




WESTLAW - attorney counsel /p (fail! inadequate /5 research)  -  Ohio Cases -110 cases
attorney counsel /p (fail! inadequate /5 research)  And SY(OVERTURN! REVERS!) – 5 cases
LEXIS -- (ineffective or effective) /3 counsel and (old or outdated or out-of-date /5 "case law" or statute) or (fail! or inadequate /5 research) and DISPOSITION(reversed) – Ohio Cases

attorney or counsel /30 (fail! or inadequate /5 research) and DISPOSITION(reversed)   - 16 cases
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