Research Example Four

Tanya Davis was seen driving down the road 30 miles over the posted speed limit and screaming into her cell phone.  At one point, the cell phone slipped out of her hand, and she bent down to retrieve it.  She ran a red light, ran another red light and collided with Juan Gonzales, as Gonzales proceeded through the green light.  Witnesses told the police that it did not appear as though Davis even tried to apply the brakes before she hit Gonzales, and she had a clear view of the oncoming vehicle.  Mr. Gonzales was taken to the hospital and died within hours.  Davis says she was driving that way because she was being chased by a man who threatened to kill her.    Witnesses saw a car chasing Davis.  
Davis has no prior criminal record and her license is not under suspension.

What is the highest level offense which prosectors can charge Tanya Davis?  What level felony is this offense?
ANSWER----

ORC 2903.06 Aggravated vehicular homicide; vehicular homicide; vehicular manslaughter; effect of prior convictions; penalties
ORC 2901.22 Culpable Mental states 

The highest level offense would be 2903.06(A)(2), aggravated vehicular homicide, because there was evidence the defendant acted recklessly.  2903.06(B)(3) says it is a third degree felony.  There is a mandatory license suspension.  

To be honest, I think the case law helps more than the definitions of reckless, negligence, etc in 2901.22.  So, maybe this does not really fit what you want.
· Annotations----Westlaw ------Evidence of recklessness on part of defendant was insufficient to sustain conviction of aggravated vehicular homicide in connection with accident in which defendant's vehicle, while traveling 15 to 38 miles per hour over posted speed limit, hit vehicle that was turning left onto four-lane, dry roadway on which defendant was traveling; sports utility vehicle which turned in front of defendant's vehicle may have blocked defendant's view of vehicle operated by deceased driver. State v. Whitaker (Ohio App. 6 Dist., 05-17-1996) 111 Ohio App.3d 608, 676 N.E.2d 1189, dismissed, appeal not allowed 77 Ohio St.3d 1470, 673 N.E.2d 136. 


355(13)Automobiles  
· OJur3d criminal law, 897, 898, etc, not really that helpful
· Katz Gianelli Section 95:15 - In State v. Whitaker,[FN13] the court of appeals indicated that excessive speed by itself[FN14] is rarely sufficient to establish recklessness.[FN15]  

· 48Ak355(13)----In support of this argument, appellant cites the case of State v. Luttrell (July 31, 1985), Clinton App. No. CA85-02-002, wherein the Twelfth District Court of Appeals stated that “ * * * mere speeding in and of itself does not constitute reckless operation.” Id. at 2. {¶ 30} Although we agree with this statement, speed, combined with all other surrounding circumstances pertaining to the time and place of the accident, can constitute recklessness. State v. Thomas (June 13, 1994), Butler App. No. CA93-03-046, at 3. The trial court specifically instructed the jury that “[e]xcessive speed in the operation of an aut

State v. Barron  2005 WL 3072914, 4 (Ohio App. 5 Dist.) (Ohio App. 5 Dist.,2005)(drag racing)

· Term search - "AGGRAVATED VEHICULAR HOMICIDE" & RECKLESS! & SPEED! & "RED LIGHT" "CELL PHONE" BRAK!   

Led to the following cases:

· Defendant's argument with respect to the weight of the evidence focuses on the State's alleged failure to prove that she acted recklessly. Defendant argues, in support of this assignment, that proof of excessive speed alone is insufficient to demonstrate recklessness beyond a reasonable doubt. Defendant argues that her actions demonstrate negligence at best.

At trial, the jury heard Officer Michael Knack testify that he observed defendant's vehicle traveling at a high rate of speed on Euclid just prior to the accident. Officer Larry Germovsek testified that defendant told him she was going 50 m.p.h. at the time of the collision and ran the red light. Sara Biro testified that she observed defendant approach a crowded intersection at a speed of approximately 55 m.p.h. and never attempt to slow down or stop before hitting Mr. Lee's vehicle, even though the light was red. Kimberly Moore-Hobbs testified she saw the collision and then saw defendant get out of the driver's side of the car and run away from the scene. Ronald Harris also testified defendant fled from the scene.

We find this to be substantial, competent, credible evidence upon which a jury could base its decision that defendant was recklessly operating her vehicle at the time of the accident and was guilty of recklessly causing the death of another beyond a reasonable doubt. 



State v. Rashad  2001 WL 1400013, 4 (Ohio App. 8 Dist.) (Ohio App. 8 Dist.,2001)

· While we recognize that courts in numerous cases have held that, in general, speed alone does not constitute recklessness, those cases are not dispositive of the instant appeal. In the case at bar, the state presented the testimony of Valerie Henderson and Alice Sneed, who stated that, in addition to driving at a high rate of speed, Fitzwater repeatedly swerved in and out of traffic, heedlessly drove his automobile in front of other vehicles, and crossed the double yellow lines immediately prior to striking Cobb.FN9

State v. Fitzwater  1999 WL 1127294, 2 (Ohio App. 1 Dist.) (Ohio App. 1 Dist.,1999)

· The jury could have found that appellant was driving on a residential street at a time she knew there were children coming home from school and allowed herself to be wholly distracted for as much as 25 seconds while attempting to retrieve a cell phone. Testimony from an accident reconstructionist at trial indicated that traveling at 35 m.p.h., a vehicle covers approximately 51 feet per second. Appellant estimates that she was bent over for five to ten seconds, so by her own admission she traveled blindly for between 255 and 510 feet. If she was distracted for the 25 seconds that the witness estimated, she would have covered nearly a quarter of a mile.

*3 {¶ 19} Consequently, if the jury discounted appellant's testimony and credited the testimony of those who set her inattention at a longer time, it could have well concluded that appellant acted with heedless indifference to a known risk that her conduct could result in serious injury or death to other motorists or pedestrians. Thus, there was evidence presented which, if believed, would convince the average mind that appellant's conduct was reckless. Accordingly, appellant first assignment of error is not well-taken.



State v. Dipman  L 1300544, 2 -3  (Ohio App. 6 Dist.,2007)

