Research Example re. Running Race – Research Hints

(LexisNexis & Westlaw Refresher,  April 2010)

Question One:  Summary Judgment Standard in Ohio

Methods:  

· Anderson's Ohio Civil Practice with Forms (Lexis)– drilled down the table of contents to section 171.09

· Baldwin’s Ohio Civil Practice (Westlaw) - Term search – “summary judgment” /s standard
· Search Ohio Cases – “summary judgment” /s standard or test  ----NARROW:  Westlaw locate:  "SUMMARY JUDGMENT" /5 STANDARD TEST and co(high) ; Lexis focus:  "SUMMARY JUDGMENT" /5 STANDARD TEST and court(supreme)
· Annotated Civil Rules – Civ.R. 56(C  and look at case annotations for a case to site.
Question Two:  Is Busher able to recover despite signing the waiver?

Step One:  Think of Search Terms and Synonyms

	Key term
	synonym

	Waiver
	release

	negligence
	

	race
	Run, sport, recreation, athletic


Step Two:  Pick Database & put together a search
Method A:  Ohio Case Database, Terms and Connectors Search

1.  Start out broad:  waiv! or release and negligen! And race or sport or recreation! Or athletic
2.  Several ways to narrow:

· Waiv! or release! /p negligen! /p race or sport or recreation! Or athletic

· sy,di(waiv! Releas! & (recreation! sport! athletic or race) and negligen!)
Method B:  Secondary Sources
Ohio Jurisprudence 3d (Lexis or Westlaw) -  

SEARCH = release or waiver and sport or recreation
Results ---Oh Jur PARKS Summary, Parks and Recreation Centers, Summary, 

Which Refers to:  Releases from liability for injuries caused by negligence arising in context of recreational activities, see Ohio Jur. 3d, Compromise, Accord, and Release § 48; Ohio Jur. 3d, Contracts § 85
Method C: Natural Language Searching
LEXIS/WESTLAW --Whether sponsor of a sporting event is liable to injured participant or runner when participant signed a release or waiver

LEXIS--- sport(race,athletic,recreational) liable release(waiver)  

(put synonyms in parenthesis)

Step Two RESULTS:  From one of the above methods, you will discover that if plaintiff signed a waiver to participate in a sporting event, plaintiff can not recover for negligence but can recover for willful or wanton acts.  

Some key cases:  Zivich v. Mentor Soccer Club, 82 Ohio St. 3d 367, 375 (Ohio 1998); Bowen v. Kil-Kare, Inc., 63 Ohio St. 3d 84, 585 N.E.2d 384 (1992)
Step Three
Focus in on when does wanton/willful conduct occur and did it occur here?
TERM SEARCH = waiv! or release! and negligen! And race or sport or recreation! Or athletic 
FOCUS=  (waiv! or releas!) /p (sport! or recreation! or race or athletic)  and willful! Or willful! Or wanton!  

One such result – 

Willful misconduct involves “an intent, purpose or design to injure.” McKinney v. Hartz & Restle Realtors, Inc. (1987), 31 Ohio St.3d 244, 246, 510 N.E.2d 386, quoting Denzer v. Terpstra (1934), 129 Ohio St. 1, 193 N.E. 647, 1 O.O. 303, paragraph two of the syllabus. Wanton misconduct is conduct where one “fails to exercise any care whatsoever toward those to whom he owes a duty of care, and [t]his failure occurs under circumstances in which there is a great probability that harm will result.” McKinney, 31 Ohio St.3d at 246, 510 N.E.2d 386, quoting Hawkins v. Ivy (1977), 50 Ohio St.2d 114, 363 N.E.2d 367, syllabus. Because a defendant's state of mind must ordinarily be proven by circumstantial evidence, plaintiffs typically attempt to establish this level of culpability through evidence that the defendant had knowledge of prior similar accidents but failed to take remedial action. See, e.g., Valescu v. Cleveland Metroparks Sys. (1993), 90 Ohio App.3d 516, 522-523, 630 N.E.2d 1.

Jowett v. Brandywine Ski Resort, Inc.  1999 WL 980564, 2 (Ohio App. 9 Dist.) (Ohio App. 9 Dist.,1999)
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