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INTRODUCTION

Ohio courts have long held that “a plaintiff is not required to prove his or her case at the 

pleading stage.” Yorkv. Ohio StateHwy. Patrol, 60 Ohio St.3d 143,144,573 N.E.2d 1063 (1991). 

Yet, Defendants-Appellees’ answering brief ignores this significant, well-established precedent 

and essentially demands that Plaintiff be required to prove each and every element of her case at 

its inception. Much like they did in the trial court below, the Facebook Defendants invite this Court 

to (1) ignore the well-pleaded allegations in Plaintiff’s Complaint that the Facebook Defendants 

enjoy a “special relationship” with its users, including with the killer Steve Stephens, (2) make 

every factual inference concerning the threatening and coercive nature of Stephens’ posts, 

Facebook’s failure to take appropriate action in response to Stephens’ threats, and the chain of 

causation resulting in Robert Godwin, Sr.’s death in their favor, not Godwin’s favor, and (3) reject 

out-of-hand Plaintiffs “novel theory” that the defendants breached their duty to warn of a concrete 

threat of harm without an ounce of discovery being allowed. Accepting Facebook’s invitation at 

this stage of the pleadings would upend decades of well-settled law that liberally grant plaintiffs 

like Godwin a fair and reasonable opportunity to prove one’s case. The need for a fully-developed 

factual record is especially important here in this case of first impression, which seeks to expose 

the level of knowledge, control, and manipulation that a purveyor of personal data (disguised as a 

social media giant) like Facebook possesses over its users, and in turn recognize the special 

relationship that exists and the resulting duty of care that should be imposed as a matter of sound 

public policy.

The Facebook Defendants also ask this Court to ignore each of the many disclaimers found 

in the Complaint in a thinly-disguised effort to excuse their failure to act in response to Stephens’ 

threatening behavior - gleaned from Facebook’s separate data mining, data collection, and targeted 
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advertising business activities - under the cloak of publisher immunity pursuant to the 

Communications Decency Act (“CDA”), 47 U.S.C. 230(c). No matter how much Facebook tries 

to re-write Plaintiffs Complaint, the inescapable truth remains that Plaintiff is not seeking to hold 

the Facebook Defendants liable as a “speaker” or “publisher” of the content that Stephens posted 

on Easter Sunday, or for failing to remove what he posted either. Rather, Plaintiff is challenging 

what the Facebook Defendants knew and learned about Stephens from their intrusive (and 

secretive) data mining, data collection, and surveillance activities, spanning both online and offline 

sources and behavior, but yet failed to take appropriate action in response to the known and 

credible threat of violence he posed. (Compl. 8, 85).

Finally, as it relates to the trial court’s ruling on Facebook’s motion to quash, Facebook’s 

argument is based entirely on the issue of consent. Here, under Facebook’s Terms of Service, the 

contents of Stephens’ Facebook account were his personal property. Following his death that 

property became part of his estate and Appellant properly obtained consent from the administrator 

of his estate for the release of that information. Accordingly, with the proper consent obtained, 

the trial court erred in granting Facebook’s motion to quash.

For these reasons and those explained below, the trial court’s orders (1) dismissing the

Complaint against the Facebook Defendants, and (2) quashing the subpoena directed to Facebook 

for the production of Stephens’s Facebook account should each be reversed.

ARGUMENT

I. The Trial Court Erred By Dismissing Plaintiffs Complaint Against The Facebook 

Defendants At The Liberal Initial Pleading Stage.

The Facebook Defendants insist, incorrectly, that Plaintiffs common-law negligence 

claims (Counts One, Four, and Five) fail because she “has not pled any ‘special relationship’ 

between Facebook and Stephens.” (Answer Br. at 12). Not so. In fact, the Complaint repeatedly
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references the “special relationship” between Facebook and its users, as well as the “special 

knowledge” Facebook possesses about users, on thirteen different occasions. (Compl. at 2, 7, 

21, 36, 61, 79, 82, 83, 84, 85, and 86). Ohio’s liberal pleading rules are easily satisfied by what 

Godwin alleged here. Cincinnati v. Beretta USA Corp., 95 Ohio St.3d 416, 423-24, 2002-Ohio- 

2480, 768 N.E.2d 1136,25,42, and 51.

As a fallback position, the Facebook Defendants claim that Plaintiff “failed to plead an 

actionable duty,” ostensibly because the Complaint does not explain the precise degree of control 

“in a very real sense” that Facebook exerts over its users. (Answer Br. at 14 - 15); citing Estates 

of Morgan v. Fairfield Family Counseling Ctr., 77 Ohio St.3d 284, 300, 673 N.E.2d 1311 (1997). 

Yet again, this ignores the well-pleaded allegations in Plaintiffs Complaint, which thoroughly 

details Facebook’s control over user information, collection of personal information, analysis of 

personal information, and very real ability to influence, control, manipulate, and even predict user 

behavior. (Compl. at 7, 21, 24 - 34, 36, 38-41, 50, 61, 65, 68, and 82). Paragraph 65 of the 

Complaint is especially on point, specifically identifying Facebook’s ability to (1) “predict user 

action,” (2) “control and analyze information,” and (3) develop “knowledge of, and insight into, 

the actions and intentions of their users,” including concerning “threats of violence, safety, security 

and criminal activity.” Similarly, Paragraph 82 explains in a very real sense the nature and extent 

of the special relationship, and Facebook’s real-world ability to control and influence user 

behavior, which is at the heart of this case. (Id. at TJ82; see also, T|40).

As part of their inappropriate plea for summary judgment at the initial pleading stage and 

again here on appeal, the Facebook Defendants assert that “some level of real control is required” 

under Morgan to establish a special relationship in Ohio and that “the ability to manipulate is not 

the same as the ability to control under Ohio law.” (Answer Br. at 15,18). Notably, however, the
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Facebook Defendants have no answer for the fact that the special relationship first recognized in 

Morgan, premised on a psychotherapist’s ability to control and influence the behavior of a patient 

on an outpatient basis after leaving the physical confines of the therapist’s office, was only 

recognized to exist after and because discovery had already taken place to establish the type of 

control and real-world influence possessed by psychotherapists in the outpatient setting, which the 

Court deemed sufficient to support a new tort duty. Estates of Morgan, 77 Ohio St.3d at 299-300.1 

And, as the Court in Morgan emphasized, “there will be diverse levels of control which give rise 

to corresponding degrees of responsibility.” Id. at 299. Here, too, Godwin should be allowed an 

opportunity through discovery to show the “diverse level” of control that Facebook possesses over 

user behavior, and likewise establish the “corresponding degree of responsibility” to which the 

Facebook Defendants should be held given their specialized knowledge and influence.

Coming as they do at the case’s inception, the Facebook Defendants’ attacks on proximate 

causation and foreseeability fare no better. (Answer Br. at 24). Those attacks ignore the mandates 

of Civ.R. 8(A), which requires only “a short and plain statement of the claim.” For instance, the 

defendants argue on one hand that Plaintiff “failed to plead a credible causal connection” sufficient 

to survive a motion to dismiss. (Answer Br. at p. 2). But, as they concede elsewhere in their brief, 

the Complaint clearly asserts that the Facebook Defendants had “the ability to alert law

1 Of course, a psychotherapist cannot exercise “actual control” over an outpatient. For instance, 

while a psychotherapist can prescribe medication to a patient, he or she cannot physically force 

the patient to ingest any prescribed medication after being discharged from the hospital. Nor can 

the psychotherapist prevent the outpatient from having access to weapons after leaving the 

psychotherapist’s office. Rather, as the Ohio Supreme Court rightly observed, the psychotherapist 

can exercise “control” in a more practical sense over the outpatient, including by informal methods 

such as the use of persuasion or “issuing warnings or notifying the authorities.” Morgan, 77 Ohio 

St.3d at 296. This same level of practical control applies here, especially since Facebook concedes 

having a “duty to notify and to work with law enforcement when there is a genuine risk of physical 

harm or threats to public safety.” (Compl. at 62-64).
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enforcement, with more than sufficient time to act and prevent Robert Godwin, Sr.’s death.” 

(Compl. at TJ75; see also, 72-74, 86-88, 103-105, 109, 113, and 114). These allegations are 

sufficient to put defendants on notice of the claims against them, including concerning duty, 

foreseeability, and the chain of causation.2 See, e.g., Schmitz v. Natl. Collegiate Athletic Ass ’n, 

2016-0hio-8041, 67 N.E.3d 852, ^50 (8th Dist.); Schneider v. Kumpf 2016-Ohio-5161, 58 N.E.3d 

1220, H97 (2nd Dist.); Wagner v. Ohio St. Univ. Med. Ctr., 188 Ohio App.3d 65, 2010-0hio-2561, 

934 N.E.2d 394, ^37. Even if more detail were required (it shouldn’t be), the trial court 

nevertheless erred in dismissing the complaint without allowing Godwin an opportunity to amend 

her Complaint to cure any purported pleading defects.3

II. The CDA Does Not Provide Blanket Immunity to Facebook.

Preemption under the CDA is an affirmative defense, which can support a motion to 

dismiss only if the statute’s barrier to suit is evident from the face of the complaint. See, Jones v. 

Bock, 549 U.S. 199, 215; Jones v. Home, 634 F.3d 588, 600 (D.C. Cir. 2011). Because the trial

2 Facebook mischaracterizes the timeline for the so-called “speculative daisy chain of events” that 

resulted in Godwin’s death. (Answer Br. at 24). The Complaint neither states nor suggests that 

“just minutes” elapsed between the first post (in which Stephens announces his intention to do 

some “murder shit”) and the precise time of Godwin’s murder. To the contrary, the Complaint 

alleges that some indefinite period of “time passed” between the first post and subsequent relevant 

events, including Stephens “reiterating” his intent to commit murder. [Compl. ^[72; see also, 1ffl68, 

70, 74, and 75]. And, because Plaintiffs subpoena seeking production of Stephens’ Facebook 

account was quashed, Plaintiff was foreclosed from establishing the precise timeline of events. 

Thus, absent discovery, it would be inappropriate and unfair to accord any weight to Facebook’s 

uncorroborated timeline or to dismiss the Complaint on that speculative basis.

3 State ex rel. Hanson v. Guernsey Cty. Bd. of Commrs., 65 Ohio St.3d 545, 549, 605 N.E.2d 378 

(1992) (If a motion for failure to state a claim is sustained, “leave to amend the pleading should be 

granted unless the court determines that allegations of other statements or facts consistent with the 

challenged pleading could not possibly cure the defect.” quoting McCormac, Ohio Civil Rules of 

Practice (2 Ed. 1992) 150, Section 6.20); Jordan v. Cuyahoga Metro. Housing Auth., 161 Ohio 

App. 3d 216,2005- Ohio- 2443,829 N.E.2d 1237, Hfl9 (8th Dist.)(reversing a trial court’s dismissal 

of a complaint without giving plaintiff an opportunity to amend because “[t]he collective purpose 

of Civ.R. 12(B)(6) and Civ.R. 15(A) is to encourage such amendments so that a plaintiff can correct 

pleading deficiencies and thereby proceed to have the case decided on its merits.”)
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court impermissibly pierced the initial pleadings and ignored the Complaint’s facial disclaimers 

that Plaintiff is not seeking to hold Facebook liable in any “speaker” or “publisher” capacity, the 

trial court committed reversible error.

In any event. Facebook continues to distort the gravamen of Plaintiff s Complaint. Plaintiff 

is not seeking to hold Facebook liable for failing to monitor what Stephens posted. Rather, Plaintiff 

alleges that Facebook operates an extensive data mining, data collection, user tracking, and 

targeted advertising business that is distinct from its role as an internet service provider. The online 

bulletin board that Facebook operates is a mere cover for the separate profit-making data collection 

and data mining venture it also houses. As the Complaint alleges, Facebook’s data mining and data 

collection business, and Facebook’s specialized knowledge deriving therefrom, is not limited to 

analyzing messages that its users post online. (Compl. at 7, 21, 24-33, 36). Facebook’s 

knowledge and data collection efforts are way more far-reaching than the universe of user posts, 

spanning both online behavior (website visits, advertisements clicks, likes, dislikes, url location, 

messages, photos, group invitations, etc.) and offline behavior when not logged into Facebook’s 

services (third-party mobile applications visited, tracking purchases made offline, device 

locations, etc.). Thus, the CDA does not absolve Facebook of responsibility for their own failure 

to take appropriate action in response to their own knowledge, developed from their separate user 

tracking and data mining business, that Stephens was threatening to do some serious harm.

III. The Trial Court Abused Its Discretion By Quashing the Subpoena Issued to 

Facebook Seeking Production of Stephens’s Facebook Account

A. Facebook’s Argument is Limited to the Issue of Consent.

Facebook did not choose, based upon its discretion under the SCA, to decline to respond 

to the subpoena. At no time did Facebook ever make such an argument to the trial court. Instead,
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from the very first objection, Facebook has consistently stated that it is prohibited from responding 

to the subpoena because the account holder, Stephens, did not provide consent.

In Facebook’s pre-motion correspondence, its counsel framed their position as follows: 

“Although Facebook can and will produce basic subscriber information for the specifically 

identified accounts, it otherwise objects to Plaintiffs’ subpoena because it seeks information that 

Facebook is prohibited from providing by both federal and state law. See 18 U.S.C. § 2701 et 

seq.-, Ohio Rev. Code. §§ 2137.03, 2137.06.” (emphasis added) (See Motion to Quash, Ex. 2 

thereto). Facebook explained that consent from the account holder was required before the 

requested content could be produced. In fact, since Stephens was dead, Facebook suggested an 

“alternative approach” whereby information from another, living user’s account could be disclosed 

if consent were obtained. Once the consent of the other user was obtained, Facebook produced the 

content from her account.

Unfortunately, the content of the other user’s account did not result in the production of 

the content from Stephens’ account. Indeed, entirely absent from the production were Facebook 

communications/postings made by Mr. Stevens as well as the content of the Facebook messenger 

direct messages he sent to her. Specifically, missing are the postings/communications from Mr. 

Stephens’ account that would have otherwise been accessible on the other user’s account because 

she: (1) used Facebook and could access Mr. Stevens’ postings; (2) she was in his “friend group;” 

and/or (3) she had received Facebook direct message from him. In fact, it is believed that, when 

Facebook took affirmative steps to shut down Mr. Stephens’ account, it also removed the 

information on his account that was accessible to the outside world and in so doing destroyed 

anyone else’s ability to access any of Mr. Stephens’ prior postings and/or messages. Had Facebook 

not shut down Mr. Stephens’ account, and pulled his posts and messages back into its corporate
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bowels (and, thus, under the blanket of the privacy arguments it now advances), Plaintiff would 

have had access to much of the discovery it now seeks through the use of the internet and a few 

simple mouse clicks.

Likewise, Facebook did not ask the trial court to quash the Plaintiffs subpoena on the basis 

that it was not required to respond. Rather, Facebook’s motion to quash was based solely on the 

argument that it cannot comply with the discovery because the account holder did not consent to 

the disclosure. Facebook argued:

Facebook brings this motion to quash because it cannot comply with the 

discovery Plaintiff is seeking under federal law, state law, or Facebook’s terms 

of service. Plaintiffs subpoena demands that Facebook produce all content from 

Steve Stephens’ Facebook account over a six-month period. While there is no doubt 

that Stephens committed a vile and heinous act, and while Mr. Godwin’s family 

has Facebook’s deepest sympathy for their loss, Facebook cannot disclose the 

content of Stephens’ account. Stephens is deceased, and he did not consent to the 

disclosure of his Facebook account prior to his death, either in a will or using the 

tools that Facebook makes available for that purpose. Because Stephens did not 

consent, Facebook cannot disclose the content of Stephens’ account for three 

reasons.

As Facebook has informed Plaintiffs counsel on several occasions, because 

Stephens did not consent to the disclosure of his account content prior to his death, 

Facebook cannot be compelled to disclose that content under federal law, state law, 

or its Terms of Service.

(Motion to Quash pp. 1, 3) (emphasis added).

The issue has never been whether Facebook could be required to respond to the subpoena. 

Rather, the issue has always been whether valid consent was secured to enable Facebook to 

respond to the subpoena. In other words, the sole focus of the dispute before the trial court was 

consent. If, after a determination that valid consent was secured, Facebook wishes to take the 

position that it will exercise its discretion and refuse to respond to a subpoena seeking the content
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from the account of a murderer in a wrongful death case, then it is free to do so. At present, 

however, Facebook has never taken that position or made that argument.

B. Valid Consent

Plaintiff has thoroughly addressed the issue of consent in her appellate brief. Indeed, the 

Ajemian v. Yahoo!, Inc case is directly on point and fully supports Plaintiffs position. Given the 

holding in Ajemian, it is unclear how Facebook can take the position that the court failed to 

“persuasively speak” to the issue of an administrator’s consent. In fact, the court explicitly held: 

“we conclude that the personal representatives may provide lawful consent on the decedent’s 

behalf to the release of the contents of the Yahoo e-mail account. ” (Emphasis added) Id. at pg. 

184. Facebook has failed to identify any other authority to contradict or disturb this holding.

Instead, Facebook argues that the administrator did not have authority over the digital 

assets because the digital assets were stored with Facebook. Facebook’s own Terms of Service and 

Ohio law provide otherwise.

To begin, the applicable Facebook Terms of Service make it clear that the user/account 

holder, not Facebook, is the owner of the digital assets sought in the subpoena: “You own all of 

the content and information you post on Facebook.” (Ex. Plaintiffs Brief in Opposition to Motion 

to Quash, Ex. 9) The term “content” is defined by Facebook as: “anything you or other users post, 

provide or share using Facebook Services. Similarly, the term “information” is defined by 

Facebook as “facts and other information about you, including actions taken by users and non

users who interact with Facebook.”

Pursuant to Ohio law, the administrator of the estate has a duty to exercise authority over 

the personal property of the decedent. R.C. 2113.25 specifically requires the administrator to 

collect the assets and complete the administration of that estate within six months after the date of 
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appointment. Under Ohio law, every administrator is chargeable with all assets of the deceased 

that come into the possession or under the control of the administrator. R.C. 2113.31.

The Revised Uniform Fiduciary Access to Digital Assets Act provides that a fiduciary is 

an authorized user of, and has the right to access, the digital assets of a decedent. In this instance, 

the administrator of the Stephens’ estate exercised his authority over the digital assets in Stephens’ 

Facebook account. Those digital assets are owned by Stephens pursuant to Facebook’s own terms. 

Just as in Ajemian, the administrator provided lawful consent to release of those assets, thereby 

clearing the way for Facebook to produce them in response to the duly issued subpoena.

CONCLUSION

For the foregoing reasons, this Court should reverse both of the trial court’s orders and 

instruct the trial court to enter a new order compelling Facebook to produce the information 

demanded in the subpoena.
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