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APPELLANT’S ASSIGNMENTS OF ERROR AND 

APPELLEES’ STATEMENT OF THE ISSUES

ASSIGNMENT OF ERROR 1

The trial court erred as a matter of law in dismissing at the liberal initial pleading 

stage each of Plaintiffs claims against the Facebook Defendants.

Appellees’ Statement of the Issue as to Assignment of Error 1

The trial court accorded each non-conclusory allegation a presumption of truth 

and looked only to determine whether the complaint alleged facts “‘that relate to and 

support the alleged claim.’” Oct. 5,2018 Opinion & Order (“Order”) p. 35, quoting Allstate 

Ins. Co. v. Electrolux Home Prods., Sth Dist. Cuyahoga No. 97065, 2O12-Ohio-9O, H 9. 

Did the trial court err in holding that plaintiffs complaint stated no claim for relief, even 

when all well-pled allegations were taken as true?

ASSIGNMENT OF ERROR 2

The trial court erred as a matter of law in dismissing Plaintiffs claims for common 

law negligence (Count One) and wrongful death (Count Four) because Plaintiff alleged 

sufficient facts of a special relationship between the Facebook Defendants and Defendant 

Stephens to establish a duty to warn and/or to prevent harm to third parties.

Appellees’ Statement of the Issue as to Assignment of Error 2

The Ohio Supreme Court has held that there must be a “very real” level of “control” 

over a third party for there to be a special relationship giving rise to a duty of care. Estates 

of Morgan v. Fairfield Family Counseling Ctr., 77 Ohio St.3d 284, 298, 673 N.E.2d 1311 

(1997). Here, plaintiff alleged that Facebook had access to information provided by 

Facebook users like Stephens, but did not allege that Facebook could control users’ 

actions in the offline world. Did the trial court correctly reject plaintiffs novel theoiy that 

the Facebook Defendants had a “special relationship” with Stephens?
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ASSIGNMENT OF ERROR 3

The trial court erred as a matter of law in dismissing at the liberal initial pleading 

stage Plaintiffs statutory claims for civil recovery for a criminal act under R.C. 2909.23 

(Count Two), and for statutory negligence/failure to warn in contravention of R.C. 

2921.22 (Count Three).

Appellees’ Statement of the Issue as to Assignment of Error 3 

Plaintiff did not allege facts showing that Stephens’ Facebook post was intended to 

“coerce” or “intimidate” a civilian population, or cause any government to take any action. 

Did the trial court correctly hold that the post as alleged did not qualify as a “terroristic 

threat” under R.C. 2909.23(A)(1)?

ASSIGNMENT OF ERROR 4

The trial court erred as a matter of law in finding that Facebook is immune from 

suit under the Communications Decency Act, 47 U.S.C. 230(c) (“CDA”).

Appellees’ Statement of the Issue as to Assignment of Error 4

The Communications Decency Act (“CDA”), 47 U.S.C. 230(c), forecloses claims 

against online platforms stemming from content posted by third-party users of the 

platform. Did the trial court correctly hold that plaintiffs claims against Facebook, Inc. 

are barred by the CDA?

ASSIGNMENT OF ERROR 5

The trial court committed reversible error by quashing the subpoena to Facebook. 

Appellees’ Statement of the Issue as to Assignment of Error 5

The Stored Communications Act (“SCA”), 18 U.S.C. 2701 et seq., provides that 

Facebook may disclose user information only with the consent of the “originator,” and 

even when such consent has been provided, services have discretion about whether or not 

to provide the information requested. Ohio law also provides that electronic 
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communications of a decedent may be disclosed only in certain circumstances. R.C. 

2137.06. Did the trial court abuse its discretion by quashing plaintiffs subpoena?

INTRODUCTION

The trial court correctly dismissed plaintiffs speculative complaint, which presses 

a far-fetched theory of liability that no court has ever adopted. According to plaintiff, 

Defendants Facebook, Inc., Facebook Payments, Inc., Facebook Services, Inc., Atlas 

Solutions, LLC, and CrowdTangle, Inc. (collectively, “Facebook”) should be held liable for 

the murder of Robert Godwin, Sr. by Steve Stephens, because Facebook did not prevent 

Godwin’s death after Stephens posted vague statements on his Facebook page only “[a] 

few minutes” before the crime. Compl. UU 68-70. Mr. Godwin’s death is tragic, but this 

case is not the right way to redress it, for several reasons.

First, plaintiff cannot show any legal duty running between Facebook and Mr. 

Godwin—an essential element of his estate’s negligence and related claims. In plaintiffs 

view, Facebook had “a duty to warn potential victims” of Stephens’ confused Facebook 

post. Compl. 184. Although “there is generally no duty to prevent a third person from 

harming another,” Order pp. 27-28, (citing Simpson v. Big Bear Stores Co., 73 Ohio St.3d 

130, 133, 652 N.E.2d 702 (1995)), plaintiff argues that Facebook has a common-law 

“special relationship” with each of its more than 2.5 billion users because it purportedly 

has “a complete and holistic picture of [its users’] thoughts, emotions, desires, location 

and intentions.” Pl.’s Br. p. 31. Plaintiff acknowledges, as she must, that no court in any 

jurisdiction has ever found that social-media companies have a “special relationship” with 

their users. Nonetheless, plaintiff asks this court to “take the lead” in imposing an 

“evolution of the law” that would recognize such a relationship for the very first time. Id. 

at pp. 2-3,11.
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For any number of reasons, this Court should reject plaintiffs invitation to create 

a novel and unprecedented tort obligation running between social-media companies and 

their billions of online users. As a matter of Ohio law and common sense, a “special 

relationship” exists only where the defendant has some “very real” “ability to control the 

third person’s conduct.” Estates of Morgan v. Fairfield Family Counseling Ctr., 77 Ohio 

St.sd 284, 298, 673 N.E.2d 1311 (1997). Courts therefore have recognized special 

relationships only in very narrow circumstances, such as those involving a prison guard 

and a prisoner or a common carrier and its passengers. The relationship between 

Facebook and its users bears no resemblance to those types of relationships. Facebook 

obviously does not have the ability to control or dictate its users’ offline behavior at all, 

let alone to the extent necessary to give rise to a common-law-created special relationship. 

Indeed, the absence of such control is one reason why every court to have considered the 

question has rejected the idea that a special relationship exists between a social-media 

company and its online users.1

Moreover, even if such a duty did exist, plaintiff failed to plead a credible causal 

connection between Facebook’s conduct and Mr. Godwin’s murder. Plaintiff never 

explains how Facebook—in the mere “minutes” that elapsed between Stephens’ Facebook 

post and the murder—could have (i) construed the post as posing an actual, credible, and 

imminent threat of danger to members of the public in Stephens’ vicinity; (ii) contacted 

1 See, e.g., Dyroffv. Ultimate Software Group, Inc., N.D.Cal. No. 17-CV-05359-LB, 2017 

WL 5665670, *14 (Nov. 26, 2017), affd, 934 F.sd 1093, 1101 (9th Cir.2019); see also 

Beckman v. Match.com, LLC, D.Nev. No. 2:i3-CV-97 JCM (NJK), 2017 WL 1304288, *3- 

4 (Mar. 10, 2017), affd, 743 Fed.Appx. 142,142-143 (9th Cir.2018), cert, denied, U.S. 

, 139 S.Ct. 1394, 203 L.Ed.2d 611 (2019); Doe No. 14 v. Internet Brands, Inc., C.D.Cal. 

No. CV12-3626-JFW (PJWx), 2016 U.S. Dist. LEXIS 192144, *11-13 (Nov. 14, 2016); Doe 

v. MySpace, Inc., 474 F.Supp.2d 843, 850-852 (W.D.Tex.2007), affd, 528 F.sd 413 (5th 

Cir.2008); Kraft Real Estate Invests., LLC v. HomeAway.com, Inc., D.S.C. No. 4:o8-CV- 

3788, 2012 WL 220271, *17-18 (Jan. 24, 2012).
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appropriate local law enforcement to convey the post’s content; (iii) convinced local law 

enforcement that the post was credible enough to take action; and (iv) have caused local 

law enforcement to successfully locate Stephens and stop him from harming an unknown 

person. The complaint never articulates how that highly speculative and unlikely chain 

of causation could have actually come to fruition, fatally undermining all of plaintiffs 

theories of liability.

Second, the trial court also correctly held that plaintiffs claims, at least as to 

Defendant Facebook, Inc., were barred by Section 230 of the Communications Decency 

Act (“CDA”), 47 U.S.C. 230. That statute bars any claim seeking to hold an internet 

platform like Facebook liable for content created by users. Because tort-based lawsuits 

posed a threat “to freedom of speech * * * on the internet,” Congress relieved internet 

service providers of the impossible duty of “screen[ing] each of their millions of postings 

for possible problems.” Zeran v. Am. Online, Inc., 129 F.sd 327, 330 (4th Cir.1997). 

Courts have thus “construed the immunity provisions in § 230 broadly,” and have read 

the statute to bar claims that would require service providers to monitor third-party 

content. Jones v. Dirty World Entertainment Recordings LLC, 755 F.sd 398, 408 (6th 

Cir.2014).

The trial court was eminently correct to reject plaintiffs attempts to plead artfully 

around the protections of Section 230 here. Although plaintiff claims that she “is not 

challenging any publishing or editorial decision by Facebook,” and would not “require the 

Facebook Defendants to monitor * * * content supplied by its users,” Pl.’s Br. p. 30, 

accepting her theory of liability would require exactly that. Plaintiffs complaint 

repeatedly relies on content supplied by Facebook’s users. And to hold Facebook liable 

for not acting in response to certain content posted by users would require Facebook to
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actively monitor the billions of pieces of information its users post on Facebook every day.

Claims founded on such theories are precisely the types of claims barred by Section 230.

Finally, the trial court did not abuse its discretion in quashing plaintiffs

subpoena on Facebook, which she served after Facebook was dismissed from the case.

Although plaintiff contends that she is entitled to the contents of Stephens’ Facebook

account because the Administrator of his estate gave consent, the Stored Communications

Act (“SCA”), 18 U.S.C. 2701 et seq., and Ohio’s Revised Uniform Fiduciary Access to

Digital Assets Act, R.C. Chapter 2137, both bar her request because Stephens himself did

not give consent prior to his death. Moreover, as the trial court held, even where consent

is given, the SCA does not require electronic communications service providers to make

Stephens’ account, June 26, 2019 Journal Entry & Order (“Entry”) p. 5, the court

appropriately quashed plaintiff s subpoena.

STATEMENT OF THE FACTS AND PROCEDURAL HISTORY

This brief recites the facts as alleged in plaintiffs complaint. These facts are taken

to be true only for the purposes of deciding this appeal, which arises from the granting of

Facebook’s motion to dismiss.

Facebook was founded “in 2004 as an online social networking service.” Compl.

11. Its mission was to “provid[e] a platform for people to stay connected, discover what

was going on in the world and share/express what mattered to them.” Id.

Facebook derives revenues from advertising that third parties run on its platform.

Various aspects of this advertising are assisted by various wholly-owned subsidiaries,

the requested disclosures. Because Facebook thus “cannot be compelled to turn over”

A, Factual Background

1. The Facebook Defendants

including Facebook Payments, Inc., Facebook Services, Inc., Atlas Solutions, LLC, and
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CrowdTangle, Inc., all of which are Facebook “entities” and are affiliated with Facebook,

Inc. Id. 11114,12-15. Through various algorithms, Facebook is able to collect information 

about its users’ online interests and connect companies wishing to purchase 

advertisements to those online users who might be most interested in the products 

advertisers wish to sell. Id. 1111 4, 44-45. For example, Facebook allows advertisers to 

select audiences who will receive their advertisements “based on characteristics like age 

and location” or certain other demographic traits or interests. Id. || 46-47.

Plaintiff imaginatively asserts that these activities grant Facebook “the ability to 

observe, analyze, predict, anticipate, and even manipulate the behavior of individuals.”

Id. If 82. In plaintiffs view, Facebook achieves a “complete and holistic” picture of each 

of its users “thoughts, emotions, desires, location and intentions.” Id. Importantly, 

however, plaintiff stops short of alleging that Facebook—despite its purported 

omniscience—can direct users’ offline, non-commercial behavior. Plaintiff alleges that

Facebook can “capture [users’] attention and get results” by providing them with relevant 

advertising, id. 144, but does not allege facts showing that Facebook can control its users’ 

offline, real-world behavior.

2. Stephens’ Facebook Post and Crime.

On April 16, 2017, Steve Stephens posted the following confused message on his

Facebook page:

FB my life for the pass year has really been fuck up!!! [sic] I lost 

everything I ever had due to gambling at the Cleveland Jack casino 

and Erie Casino...! not going to go into details [sic] but I’m a my 

breaking point I’m really on some murder shit...FB you have 4 

minutes to tell me why I shouldn’t be on death row!!!! I’m dead 

serious #teamdeathrow

Compl. If 68. “[J]ust minutes” later, Stephens approached Robert Godwin, Sr. on the 

street, pulled out a gun, and shot him. Id. HI 74, 77; Order p. 1. “Stephens did not know
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committed suicide two days later following a manhunt by Cleveland police. See Compl.

116. As all parties in this case acknowledge, Mr. Godwin’s murder was senseless, and a

tremendous loss. Id. 178.

Plaintiff in this case is Mr. Godwin’s daughter, and the Executrix of his estate.

Order p. 1. She brings claims against Stephens’ estate, as well as against Facebook. Her

claims against Stephens’ estate are straightforward: she brings claims for wrongful death

and survivorship. Compl. 107-115 (Counts Four and Five). As relevant here, however,

plaintiff also seeks to hold Facebook responsible for Mr. Godwin’s death on the theory

that Facebook should have stopped Stephens’ murderous acts based on the confused

Facebook post he had made minutes before the murder.

Plaintiff’s overarching theory of the case is that Facebook had a “special

relationship” with and knowledge of Stephens’ intentions, and so could have somehow

prevented Mr. Godwin’s death in the moments that elapsed between Stephens’ post and

Mr. Godwin’s murder. In plaintiff s view, “ [t]he Facebook Defendants have a special and

unique relationship with each and every Facebook user.” Id. If 21. For each of Facebook’s

billions of users, plaintiff thus alleges that Facebook has a common-law tort duty to

monitor those users’ posts for potential violent or criminal threats, and take immediate

action to warn all potential victims of those actions, including victims like Mr. Godwin

who have no relationship with or knowledge of the Facebook user who made the threat.

Id. 165. Here, plaintiff alleges that Facebook should have known about and acted to

prevent Stephens’ criminal act, because Stephens made his post on Facebook, id. If 68,

and because Facebook had otherwise collected information about Stephens, id. 169.

Plaintiff makes claims against Facebook for “Negligence/Failure to Warn” (Counts One

Electronically Filed 05/01/2020 18:20 I FILING OTHER THAN MOTION I CA 19 109203 I Confirmation Nbr. 1992671 I CLSXN

B. Procedural History

Mr. Godwin, and the murder appeared to have been random.” Order p. i. Stephens



and Three), “Civil Recovery for Criminal Act” (Count Two), and survivorship and 

wrongful death (Counts Four and Five). Order p. 2; Compl. 1111 81-115.

1. The Trial Court Grants Facebook’s Motion to Dismiss.

The Court of Common Pleas (McCormick, J.) granted Facebook’s motion to 

dismiss. The court explained that plaintiffs claims “fall into two broad categories,” 

including “claims based on negligence” (Counts One, Four, and Five) and “claims based 

on statutory duties to report crimes” (Counts Two and Three). Order p. 27. As to the first 

category (negligence), the court credited Facebook’s argument that Facebook did not have 

a “duty to warn potential victims of Stephens’ intended actions.” Id. Plaintiff had hinged 

her negligence claims “entirely” on the theory that Facebook had a “special relationship 

* * * with [its] users.” Id., quoting Compl. H 85. But as the court explained, ‘“[i]n order 

for a special relation [ship] to exist between the defendant and the third person, the 

defendant must have the ability to control the third person's conduct.’” (Emphasis 

added). Id. at p. 28, quoting Estates of Morgan, 77 Ohio St.3d at 284, 673 N.E.2d 1311.

The court of common pleas then considered and rejected each of the arguments 

plaintiff made for such control here. As the court explained, although “control” need not 

reach the level of physical confinement, id. at pp. 28-29, the Ohio Supreme Court has 

nonetheless instructed that the concept be applied only “in a ‘very real sense,”’ id. at p. 28, 

quoting Estates of Morgan, 77 Ohio St.3d at 298. Here, nothing in plaintiffs complaint 

alleged “that the Facebook Defendants had the actual ability to control Stephens as the 

term is understood.” Id. at p. 29. Facebook’s “control” over information, for example, 

“[wa]s not the same as ‘control’ over Stephens’ person.” Id. And although Facebook may 

have collected various information about Stephens, including his “ownership and use of 

firearms,” which plaintiff alleges was “suggestive of his violent tendencies,” Compl. f 69,
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this mere “suggestive” information was “not the equivalent of knowledge of violent 

tendencies,” and could not have created a special duty, Order p. 30.

The court also considered and rejected plaintiffs reliance upon her most far

fetched assertions—namely, that Facebook “‘ha[d] the ability to observe, analyze, predict, 

anticipate, and even manipulate the behavior of individuals, including Mr. Stephens,’” 

and that Facebook uses information to “‘predict, and sometimes manipulate, the 

behaviors and moods of [its] users.’” Order p. 30, quoting Compl. ffl[ 82,40. As the court 

explained, “the ability to manipulate is not the same as the ability to control under Ohio

law.” Id. at p. 31. Because plaintiff had not alleged “a meaningful ability to control 

Stephens” or “the ability to control Stephens’ actions offline,” she did not state a claim for 

negligence based on breach of a duty to warn. Id. at pp. 30-31. Her derivative wrongful 

death and survivorship claims (Counts Four and Five) failed for the same reasons. Id. at 

P- 32.

The trial court dismissed plaintiffs statutoiy negligence/failure to warn claims 

(Counts Two and Three) for similarly inadequate pleading. Id. at pp. 32-35. Both of these 

counts relied on the theory that Stephens’ Facebook post constituted a “terroristic threat” 

under R.C. 2909.23, and that Facebook had failed to report or warn of that threat under

R.C. 2921.22. But as the trial court explained, because the post “was not an attempt to 

influence the conduct or policy of any government,” or to compel “a civilian population 

into doing anything,” it did not qualify as a terroristic threat under the statute. Order pp.

33-35-

Separately, the trial court held that even if plaintiffs claims had not been deficient, 

one Defendant, Facebook, Inc., would still be entitled to immunity under Section 230 of 

the Communications Decency Act, 47 U.S.C. 230. Order pp. 14-27. As the court 

explained, all of plaintiffs claims relied on information provided by Stephens or other 
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users to Facebook, Inc., and so those claims wrongly sought to hold Facebook, Inc. liable 

as the “publisher” of that information. Id. at pp. 21-22. Because Facebook, Inc. was 

immune, and because plaintiff did not state any claims against the remaining Defendants, 

the trial court granted all Facebook Defendants’ motion to dismiss in full. Id. at pp. 27,

32-36.

2. The Trial Court Grants Facebook’s Motion to Quash.

Shortly after the trial court dismissed plaintiffs claims against Facebook, she 

served a subpoena on Facebook requesting, inter alia, all information or content relating 

to Stephens’ Facebook account. Facebook filed a motion to quash, which the court 

granted. Pl.’s Br. p. 10, citing R. 75.

Plaintiff characterizes the trial court’s order as “without opinion,” id., but the trial 

court in fact provided an extensive journal entry and order detailing its reasoning. See 

Entry. It explained that the SCA bars Facebook from “knowingly divulg[ing] to any 

person or entity the contents of a communication,” 18 U.S.C. 2702(a); Entry p. 1, and that 

there is no exception for complying with third-party civil (as opposed to criminal) 

subpoenas, Entry p. 2. Moreover, although the statute states that an electronic 

communications service “may” disclose content “with the lawful consent of the 

originator,” 18 U.S.C. 2702(b)(3), the court recognized that “may” is only discretionary 

language, and that the statute therefore does not make disclosure mandatory even with 

such consent, Entry p. 4. Because Facebook “[could not] be compelled to turn over 

electronically stored communications,” the court granted its motion to quash. Id. at p. 5. 

In light of its holding, the court did not reach Facebook’s independent grounds to quash 

the subpoena on the basis that plaintiffs consent was in any event invalid, or that her 

subpoena was also barred by the Ohio Revised Uniform Fiduciary Access to Digital Assets 

Act, R.C. Chapter 2137.
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STANDARD OF REVIEW

Although “the factual allegations of the complaint are taken as true, unsupported 

conclusions of a complaint are not considered admitted * * * and are not sufficient to 

withstand a motion to dismiss.” Avery v. Rossford, Ohio Transp. Improvement Dist., 145 

Ohio App.sd 155, 164, 762 N.E.2d 388 (Sth Dist.2001). The complaint must allege 

“factual allegations going to each element of the claim, and conclusory statements without 

any factual allegations in support are insufficient.” Hendrickson v. Haven Place, Inc., Sth 

Dist. Cuyahoga No. 100816, 2O14-OIUO-3726,127; Gibbs v. Burley, 10th Dist. Franklin 

No. 19AP-141, 2O2O-Ohio-38, 116 (same). When the lower court enters judgment, the 

court of appeals must affirm “if any valid grounds on appeal are found to support it.” 

Courage v. Cincinnati Ins. Co., Sth Dist. Cuyahoga No. 82499, 2OO3-OIUO-6332, H 9. 

ARGUMENT

The trial court correctly dismissed plaintiffs complaint for failure to state a claim. 

Plaintiffs negligence claims fail because Facebook does not have a “special relationship” 

with its users, including Stephens. Additionally, even if plaintiff could plead a special 

relationship here, her claims would still be barred by a lack of proximate causation, and 

by the immunity granted to Facebook under Section 230 of the CDA. Separately, the trial 

court also did not abuse its discretion in granting Facebook’s motion to quash a document 

subpoena that plaintiff served following Facebook’s dismissal.

I. Plaintiff’s Complaint Does Not State A Claim Under Ohio Law.

Plaintiffs complaint does not state any claims against Facebook under Ohio law. 

Plaintiffs common-law negligence claims (Counts One, Four, and Five) fail because 

plaintiff has not pled any “special relationship” between Facebook and Stephens. 

Plaintiffs statutory failure-to-warn claims (Counts Two and Three) also fail because 

plaintiff does not plead any underlying “terroristic threat” or statutory violation. All five 
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counts are also fundamentally flawed for the additional reason that plaintiff alleges no 

basis for inferring proximate cause: the complaint contains no non-conclusory

allegations showing how Facebook could have anticipated Stephens’ attack or have 

actually stopped Stephens from murdering Mr. Godwin in the “just minutes” that elapsed 

between the post and the crime. Compl. H 74. Because plaintiff s novel and speculative 

theories are barred by Ohio law and are without supporting factual bases, the trial court 

was correct to dismiss her complaint.

To bring a negligence claim, a plaintiff must allege “(1) the existence of a duty, (2) a

A, As A Matter of Law, Facebook Did Not Have A “Special 

Relationship” With Stephens.

breach of duty, and (3) an injury proximately resulting therefrom.” Armstrong v. Best 

Buy Co., Inc., 99 Ohio St.sd 79, 2003-0^0-2573, 788 N.E.2d 1088, 18; see Freas v.

Prater Constr. Corp., Inc., 60 Ohio St.3d 6, 8-9, 573 N.E.2d 27 (1991). Here, plaintiffs 

common-law negligence claims face a serious obstacle at the outset because there is no 

obvious legal duty running between Facebook and Mr. Godwin. Rather, as plaintiff 

acknowledges, duty in this case depends “entirely” upon a novel theory: that Facebook 

was in a “special relationship” with Stephens, and so had “a duty to warn potential victims 

of Mr. Stephens’ intended actions.” Compl. || 84-85. In plaintiff s view, this special 

relationship arises out of information Facebook receives from its billions of users like 

Stephens, and its purported “ability to predict and manipulate users’ behaviors, moods, 

likes and dislikes.” Pl.’s Br. p. 19.

Plaintiff admits that this theory is entirely novel, but asserts that “our society * * *

has changed” and that Ohio should “take the lead” in creating an entirely new legal 

relationship between social media companies and their users. Id. at pp. 2-3,13, 24. That 

plea is not only ill-founded under Ohio law, but is also contrary to the combined weight
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of many other jurisdictions, which have rejected similar invitations to recognize broad 

duties between websites and users like that which plaintiff would impose here. See, e.g., 

Dyroff v. Ultimate Software Group, Inc., N.D.Cal. No. 17-CV-05359-LB, 2017 WL 

5665670, *14 (Nov. 26, 2017) (“Imposing a duty at best would result in a weak and 

ineffective general warning to all users” and “‘likely [would] have a “chilling effect” on the 

[Ijntemet by opening the floodgates of litigation.’”), aff’d, 934 F.sd 1093, 1101 (9th 

Cir.2019); see also Beckman v. Match.com, LLC, D.Nev. No. 2:i3-CV-97 JCM (NJK), 2017 

WL 1304288, *3-4 (Mar. 10, 2017); Doe No. 14 v. Internet Brands, Inc., C.D.Cal. No. CV

12-3626-JFW (PJWx), 2016 U.S. Dist. LEXIS 192144, *11-13 (Nov. 14, 2016); Doe v. 

MySpace, Inc., 474 F.Supp.2d 843, 850-852 (W.D.Tex.2007); Kraft Real Estate Invests., 

LLC v. HomeAway.com, Inc., D.S.C. No. 4:o8-CV-3788, 2012 WL 220271, *17-18 (Jan.

24, 2012).

In any event, and as the trial court properly held, plaintiff failed to plead an 

actionable duty here. “Generally, under Ohio law, there is no duty to prevent a third 

person from causing harm to another absent a special relation between the parties.” 

Simpson v. Big Bear Stores Co., 73 Ohio St.sd 130,133-134, 652 N.E.2d 702 (1995); Pl.’s 

Br. p. 8. Such “special relation [ships]” are uncommon, and exist only “when one takes 

charge of a person.” Littleton v. Good Samaritan Hosp. & Health Ctr., 39 Ohio St.3d 86,

92, 529 N.E.2d 449 (1988). In other words, “in order for a special relation to exist * * * 

the defendant must have the ability to control the third person’s conduct.” (Emphasis 

added.) Estates of Morgan, 77 Ohio St.3d at 298, 673 N.E.2d 1311; see also Desir v. 

Mallett, 10th Dist. Franklin No. 14AP-766, 2O15-OIUO-2124, If 31 (all special relationships 

“concern a personal, intimate relationship * * * where one individual in the relationship 

has some level of control over the other”). Plaintiff attempts to avoid this requirement, 

see Pl.’s Br. p. 12 (asserting without citation that “the special relationship exception is not 
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strictly limited to situations where a defendant has the ability to control the actions of the 

party with whom it enjoys a special relationship”), but this attempt is unavailing: the 

Ohio Supreme Court has repeatedly made clear that some level of real control is required. 

Estates of Morgan at 298; Simpson at 133-134 (noting that in the context of the 

relationship between landowners and invitees, “control is a necessary predicate to 

liability”); see also Estate ofdotto v. Hinkle, 6th Dist. Huron No. H-18-011, 2019-Ohio-

3809, 1HI 80-82 (finding no special relationship between parent and adult child, where 

there was “no legal right to assert control,” and “no ability * * * to compel treatment or 

otherwise control any aspect of [the child]’s life”).

Plaintiff pleads no such ability to control Stephens here, nor could she. Control is 

not “fictitious”—“[i]nstead, ‘control’ is ‘used in a very real sense.’” (Emphasis added.) 

Estates of Morgan, 77 Ohio St.3d at 298; Order p. 28. For example, in Estates of Morgan, 

an outpatient psychologist had the actual ability to control his schizophrenic patient via 

powerful medication, vocational therapy, and even involuntary hospitalization. Morgan 

at 300. Moreover, other special relationships recognized by Ohio courts—e.g., “‘(1) 

common carrier and its passengers, (2) innkeeper and guests, (3) possessor of land and 

invitee, (4) custodian and individual taken into custody, and (5) employer and 

employee,’” Pl.’s Br. p. 13, quoting Jackson v. Forest City Ents., Inc., 111 Ohio App.sd 283,

285, 675 N.E.2d 1356 (Sth Dist.1996)—all hew closely to “control of a third person, or of 

land or chattels,” Restatement of the Law 2d, Torts, Section 314, Comment a (1965). No 

Ohio case (or any other case in any other jurisdiction) has suggested that the concept of 

“control” can be extended to the ephemeral relationship between a social media platform 

and its users. Rather, such a relationship could exist only if Facebook could control some 

relevant “aspect of [Stephens’] life.” Estate ofdotto at H 80. No such real-world control 

was alleged here, nor could it be: As a matter of common sense, Facebook does not have 
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the ability to control the behavior of its users offline—or, at the very least, whatever 

alleged limited ability it does have to influence users is far from comparable to the control 

exercised by a psychotherapist over his patients or a common carrier over its passengers.

Plaintiff declares that the trial court was too heavy-handed in applying the motion- 

to-dismiss standard, complaining that the court “ma[de] factual determinations and leaps 

in legal logic,” “d[ove] headfirst into fact-intensive waters,” and “adopted * * * the

Facebook Defendants’ faulty factual premises.” Pl.’s Br. pp. 16-17. But those assertions 

are belied by the trial court’s thorough and thoughtful opinion. The problem with 

plaintiff’s allegations was not that they were denied a presumption of truth; to the 

contrary, the court of common pleas carefully acknowledged the governing standard and 

accepted all well-pled facts as true. See Order pp. 12-13. Rather, the fundamental 

problem with plaintiffs complaint was that, even accepting everything in the complaint 

as true, it failed to show that Facebook exercises actual “control” over the offline lives of 

its users.

Indeed, each of the allegations on which plaintiff relies in this appeal, see Pl.’s Br.

p. 19, was thoroughly considered by the trial court below. Plaintiff argues, for example, 

that her complaint adequately alleged control because

• “[T]he defendants required Stephens to relinquish control of his personal 

information and data”;

• “Facebook received free license to collect and analyze content and information 

from Stephens, including intimate information about his emotional status, 

purchases, browsing activity, photos, messages, friends, group interactions, 

online activities, offline activities, and precise location”;

• “[T]he Facebook Defendants ‘have the unique ability to control every aspect of 

the relationship’ because of their unfettered access to users’ specific behaviors, 

intentions, likes, dislikes, tendencies, locations and activities”; and

• “Facebook’s alleged ability to control user behavior * * * includes the ability to 

predict and manipulate users’ behaviors, moods, likes and dislikes.”
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Id. Yet as the trial court explained, each of these allegations was beside the point—none 

alleged “the actual ability to control Stephens as the term is understood.” Order p. 29; see 

also Estates of Morgan, 77 Ohio St.3d at 298, (requiring “veiy real” control); Estate of 

Ciotto, 2O19-Ohio-38O9, at If 80 (rejecting special relationship where parent had “no 

ability * * * to compel treatment or otherwise control any aspect of [adult child]’s life”). 

Here, Facebook’s alleged “control” of personal information and data “is not the same as 

‘control’ over Stephens’ person.” Order p. 29. Similarly, “[e]ven assuming that the 

Facebook Defendants developed an intimate understanding of Stephens based on the 

information he uploaded, this does not automatically result in the Facebook Defendants 

actually having control over Stephens.” Id. And plaintiffs emphasized-in-italics plea that 

Facebook could ‘“control every aspect of the relationship,’” Pl.’s Br. p. 19; Compl. If 36, is 

just as irrelevant: “Control of the relationship is not equivalent to control of the person 

themselves. * * * it does not mean [Facebook] ha[s] the ability to control Stephens’ actions 

offline.” Order p. 30.

Plaintiffs conclusoiy allegations that Facebook could “predict, and sometimes 

manipulate, the behaviors and moods of [its] users,” Compl. If 40; Pl.’ Br. p. 19, was 

similarly insufficient. To begin, aside from conclusory assertions, Plaintiff offers no basis 

to believe that Facebook, an online platform for third-party content, has the ability to 

“manipulate” its users’ offline behavior. Plaintiffs complaint is bereft of any facts 

showing how Facebook could accomplish this “manipulation].” See Gibbs, 2020-Ohio- 

38 at 1116 (rejecting “bald conclusions” unsupported by well-pled facts).2 Facebook does

2 Plaintiffs need for well-pled facts here is, if anything, all the greater given the nature of 

her claims. The court need not suspend its understanding of reality when deciding 

whether a complaint states a viable claim for relief. This Court thus need not credit all 
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not possess some universal omnipotence stemming from whatever content its users 

voluntarily choose to post on Facebook. The same is true of plaintiffs assertion that 

Facebook has “a complete and holistic picture of Mr. Stephens’ thoughts, emotions, 

desires, location, and intentions,” which supposes a level of mind-reading not supported 

by any facts actually pled in the complaint. Compl. U 82.3 Even taking such fanciful 

assertions as true, they do not show the type of actual “control” necessary to give rise to a 

special relationship under Ohio law, as the trial court recognized:

[T]he ability to manipulate is not the same as the ability to control under 

Ohio law. For instance, when describing the acts a therapist might be 

required to take in response to a violent patient, The Ohio Supreme Court 

described, “prescribing medication, fashioning a program for treatment, 

using whatever ability he or she has to control access to weapons or to 

persuade the patient to voluntarily enter a hospital, issuing warnings or 

notifying the authorities and, if appropriate, initiating involuntary 

commitment proceedings.” Estates of Morgan, 77 Ohio St.3d at 296. These 

acts are far more concrete than a vague ability to “manipulate the behavior” 

of a user.

Order p. 31. That conclusion was eminently correct: Whatever insight Facebook’s data 

collection gives it into its users’ on-line activities and behaviors, that simply is not the type 

of real-world “control” that gives rise to a special relationship, and is not akin to other 

scenarios in which courts have recognized such a relationship, such as that between a 

psychotherapist and his patient or a common carrier and its passengers.

entirely speculative allegations, such as plaintiffs conclusory assertion that Facebook can 

read a user’s “thoughts, emotions, [and] desires.” Compl. 182.

3 As the court of common pleas explained, even “intimate knowledge” would be only one 

factor in whether a special relationship exists, and plaintiffs allegations here, e.g., that 

Facebook somehow knew that Stephens possessed firearms, were in any event “not the 

equivalent of knowledge of violent tendencies.” Order pp. 29-30. Plaintiffs occasional 

invocations of Facebook’s “knowledge” and “information” about Stephens’ behaviors thus 

do not alleviate the lack of control and are not particular enough to imply some sort of 

special duty. Id., discussing M.S. v. Harvery, 5th Dist. Richland No. 13CA105, 2014- 

Ohio-4236.
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The trial court’s decision is also doubly correct for several Defendants—Facebook 

Payments, Inc., Facebook Services, Inc., Atlas Solutions, LLC, and CrowdTangle, Inc.— 

who, in addition to lacking any control over or special relationship with Stephens, are also 

not alleged to have had any interaction with him whatsoever. Plaintiffs alleges that these 

additional Facebook entities provide “support” to the Facebook platform, e.g., by 

“disbursing] payment from third parties,” or conducting “ad-serving and measurement” 

or “social analytic[s],” Compl. || 12-15—but does not allege that these companies hosted 

Stephens’ account, or had any ability to access his posts. At best, plaintiff only makes 

generic allegations lumping these companies in as “Facebook Defendants,” an approach 

which is too conclusory to show how they could belong in this case. Especially where no 

Facebook Defendant had any “special relationship” with Stephens (and where Facebook, 

Inc. itself is immune under federal law, see Part II), the trial court was correct to dismiss 

all Facebook entities from this case.4

Public policy, moreover, provides no basis for changing that result or resuscitating 

plaintiff’s speculative claims. Control is “necessary” for finding a special relationship, and 

so lack of it is alone enough to doom plaintiffs claims. Estates of Morgan, 77 Ohio St.3d 

at 300, fn. 5. And while it is true that Ohio courts have examined whether a policy reason 

for imposing a special relationship exists, id. at 300-301, this at best poses only another

4 Whether a company benefits from immunity under the CDA depends in part on whether 

that company provides an interactive computer service. See Part II. The Court need not 

determine whether affiliated entities besides Facebook, Inc. also provide an interactive 

computer service (and so should also benefit from the same statutory immunity). But it 

bears emphasis that plaintiff cannot have it both ways: either all Facebook Defendants 

here are equally providing an interactive computer service—the affiliates by virtue of the 

support they provide to Facebook, Inc.—and so are immune from plaintiffs monitoring 

claims, or plaintiff simply does not allege any well-pled facts capable of stating a claim 

against those who are not providing such services. In either case, plaintiffs claims are 

correctly dismissed.
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hurdle for plaintiff, who provides no persuasive basis for the extraordinary relationship 

and duty she would impose here. Plaintiff acknowledges that Facebook already endeavors 

to alert local law enforcement “where a credible threat to human life is detected,” and 

declares that “[o]n balance, there is little incremental cost to Facebook to continue doing 

what it is already doing.” Pl.’s Br. pp. 23-24. But noting that Facebook often voluntarily 

reports what it can is vastly different than saying that Facebook has a tort-law-cognizable 

special relationship with all of its billions of users sufficient to trigger potential 

liability for Facebook any time any of its users commits a crime or tort across the country 

(if not the world). Crediting plaintiffs view that Facebook has “a special and unique 

relationship with each and every Facebook user,” Compl. U 21, would at worst lead to civil 

lawsuits whenever any of billions of those users commit a tort or crime, and at best result 

in a “weak and ineffective general warning to all users” about vague potential harms. See, 

e.g., Dyroff, 2017 WL 5665670 at *14.

Indeed, eveiy single court to have considered a proposed special relationship 

between a website and its users has rejected plaintiffs policy arguments. See, e.g., Dyroff, 

2017 WL 5665670 at *14; Beckman, 2017 WL 1304288 at *3-4; Doe No. 14, 2016 U.S. 

Dist. LEXIS 192144 at *11-13; Doe, 474 F.Supp.2d at 850-52; Kraft Real Estate Invests., 

2012 WL 220271 at *17-18. Lacking the required element of control under Ohio law, this 

Court should similarly reject the extraordinary special relationship that plaintiffs 

complaint would impose here. The trial court’s decision dismissing plaintiff s common

law negligence claim (Count One), as well as her derivative wrongful death and 

survivorship claims (Counts Four and Five), should therefore be affirmed.
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The trial court was equally correct to dismiss plaintiff s statutory failure-to-warn

claims, which were without basis on the face of her complaint. Plaintiff in Count Two

citing Compl. H 90-106. Both of these counts are based on the theory that Facebook

or is being committed, shall knowingly fail to report such information to law enforcement

plaintiff s view, that vague and incoherent post was a “terroristic threat” under a separate

statute, R.C. 2909.23, and so Facebook had a statutory duty to report it as a felony.

Compl. 93,103; Order pp. 33-35.

Plaintiff s attempt to create a claim on the basis of these statutes is without merit.

To state a claim for relief, plaintiff needed to allege, at a minimum, that (1) Stephens’ post

to report that felony under R.C. 2921.22. Plaintiff failed to satisfy either element here.

Terroristic Threat. Plaintiff s complaint does not allege the first element: a

term. It includes only those threats made with purpose to “[ijntimidate or coerce a

coercion[,]” or “[a]ffect the conduct of any government by the threat or by the specified

R.C. 2909.23(A)(2).

“violated R.C. 2921.22(A)(1) which states that, ‘no person, knowing that a felony has been

“terroristic threat” under Ohio law. Order pp. 32-35. A “terroristic threat” is a defined

a reasonable expectation or fear of the imminent commission of the specified offense.”

was a “terroristic threat” under R.C. 2909.23, and that (2) Facebook “knowingly fail[ed]”

“makes a claim for ‘Civil Recovery for a Criminal Act,’” and in Count Three similarly

“makes a claim for negligence based on the violation of a statutory duty.” Order p. 32,

B. The Trial Court Correctly Dismissed Plaintiff’s Claims For 

Failure To Warn Based On Statutory Duty.

authorities.’” Id. Both counts also rely exclusively on the content of Stephens’ post. In

offense.” R.C. 2909.23(A)(1); Order pp. 32-33. Moreover, the threat must also “cause[]

civilian population[,]” “[ijnfluence the policy of any government by intimidation or
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Here, it is clear from the face of the complaint that the post does not meet the 

statutory definition. As the trial court explained, the post did not “mention anything that 

[Stephens] hoped to accomplish,” and so “was not an attempt to influence the conduct or 

policy of any government.” Order pp. 33-34. And it likewise was not an attempt to 

“coerce”: “[TJhere is nothing * * * which indicates he wanted the population at large to 

do anything.” Id. at 34. Nor did it attempt to “compel action or inaction,” or “intimidate.”

Id. The post simply “d[id] not indicate that Stephens was trying to frighten a civilian 

population into doing anything.” Id.

Plaintiff never responds to this cogent analysis from the trial court, and instead 

only complains that it was too early to reject these claims on a motion to dismiss. See Pl.’s 

Br. pp. 25-26. But as the court explained, whether plaintiff stated claims depended on 

“whether [she] ha[d] alleged sufficient facts in her complaint that Stephens violated R.C.

2909.23.” Order p. 33; see also Hendrickson, 2014-0^0-3726 at If 27 (requiring “factual 

allegations going to each element of the claim”). Here, the only factual allegations 

plaintiff made were encapsulated by the post itself, and its statement that Stephens was 

“really on some murder shit.” Order pp. 33-34, Compl. If 68. Plaintiff argues that she 

“specifically alleged” that the “‘murder shit’” post “standing alone, constitutes a terroristic 

threat.” Pl.’s Br. p. 25; Compl. If 93. But that is just her own legal conclusion, not a factual 

allegation that could actually support her claims. As the trial court put it: “[intending 

to do some ‘murder shit’ is not the same as intending [to] intimidate a civilian 

population,” and plaintiff cannot change that statutory reality merely by making 

conclusoiy legal statements in an effort to save her claims from dismissal. Order p. 34. 

Moreover, the trial court also correctly found that plaintiff failed to allege a second 

part of the statutory definition—namely, that the threat would “cause[] a reasonable 

expectation or fear of the imminent commission of the specified offense.” R.C. 

Electronically Filed 05/01/2020 18:20 / FILING OTHER THAN MOTION / CA 19 109203 / Confirmation Nbr. 1992671 / CLSXN



2909.23(A)(2). Even assuming that a generalized threat to murder could otherwise 

satisfy the elements above, “there are no facts which demonstrate anyone had a 

reasonable expectation of [its] imminent commission.” Order p. 35. The complaint 

includes no allegations that Stephens had a criminal history, that there was a particular 

person who saw the post and was credibly threatened, or that any person reasonably 

believed Stephens would imminently commit a crime. Because Stephens’ post plainly did 

not meet the statutoiy elements of a “terroristic threat,” and because plaintiff could not 

make any factual allegations demonstrating that it was imminent, the court of common 

pleas did not err in dismissing her statutory claims.

Knowledge: Plaintiffs statutory failure-to-warn claims also fail because, even if

Stephens’ generic post did qualify as a “terroristic threat” (and thus a felony), nothing in 

the complaint shows that Facebook “knowingly fail[ed]” to report that felony. R.C. 

2921.22(A)(1). Plaintiff does not allege the requisite knowledge because she does not 

allege that Facebook (1) knew of the post prior to the murder; or (2) knew that it 

constituted a “terroristic threat” in violation of Ohio law. See id. (“[N]o person, knowing 

that a felony has been or is being committed, shall knowingly fail to report such 

information to law enforcement authorities.”). To be sure, the complaint asserts that the 

post appeared on Facebook’s platform, and states that Facebook “possessed * * * 

knowledge * * * with more than sufficient time to act.” Compl. Iflf 75, 93. But nothing in 

the complaint supports that conclusory statement: none of plaintiffs factual allegations 

establish that Facebook has automatic and instantaneous knowledge and comprehension 

of the billions of posts placed on its platform on a daily basis.

To report the post, Facebook would have had to become aware of it, determine its 

severity, and take action—all within the minutes between when Stephens posted his 

comment and when he committed his heinous act. That is speculative as a matter of 
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common sense, and none of plaintiffs data mining, advertising, or other allegations

supports such immediate knowledge. Plaintiff thus fails to plead this element of the

claim. See Hendrickson, 2Oi4-Ohio-3726 at 127. This additional failing underscores why

the trial court reached the right result here, and correctly held that plaintiffs complaint

should be dismissed.

Even if the trial court had erred on the questions above (which it did not), plaintiff s

complaint still should have been dismissed because it fails to allege any basis for inferring

that Facebook directly or proximately caused Mr. Godwin’s death. Causation is required

for all of plaintiff s common-law and statutory failure-to-warn claims. See Glabecki v.

(emphasis added)). Although not reached by the trial court, Facebook’s arguments

concerning causation and the related concept of foreseeability provide an independent

basis to affirm that court’s result.

Plaintiffs complaint hinges on a speculative daisy chain of events, including but

not limited to the following: Facebook gets actual notice of the post on Stephens’

Facebook account; Facebook then quickly interprets that post as posing an actual,

credible, and imminent threat of danger to members of the public in Stephens’ vicinity;

Facebook investigates and identifies Stephens’ approximate location; Facebook responds

by making contact with appropriate local law enforcement and conveys the content of the

post; local law enforcement deems the post credible enough to take action; and, finally,

local law enforcement is able to locate Stephens and stop him from harming an unknown

Williams, Sth Dist. Cuyahoga No. 57970, 1991 WL 12949, *2 (Feb. 7, 1991); R.C.

2307.60(A)(1) (“Anyone injured * * * by a criminal act has * * * a civil action * *

C. Plaintiff Does Not Allege Proximate Causation Or That The 

Attack Was Foreseeable.
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person. The complaint never explains how that speculative chain of causation could have 

actually come to fruition, fatally undermining all of her theories of liability.

Indeed, what few facts plaintiff does allege only underscore how far-fetched her 

theory of causation is here. Plaintiff candidly admits that the murder took place “just 

minutes” after the post. Compl. 174; see also Order p. 1 (noting that the murder occurred 

only “[mjoments later”). Plaintiff thus makes clear that events in this case moved rapidly. 

Yet by contrast, plaintiff alleges no facts showing that Facebook and law enforcement 

could have, in such a short amount of time, completed the many steps that would have 

been necessary to stop Stephens’ attack. Plaintiffs complaint may therefore be dismissed 

for failure to sufficiently allege proximate causation. See, e.g., Estate of Ridley v. 

Hamilton Cty. Bd. of Mental Retardation &Dev. Disabilities, 102 Ohio St.gd 230, 2004- 

Ohio-2629, 809 N.E.2d 2, UU16-17 (affirming dismissal, where “the estate has not alleged 

sufficient facts to demonstrate that the failure to report contributed to Ridley’s death”); 

Hunt v. Marksman Prods., Div. ofS/R Industries, Inc., 101 Ohio App.sd 760, 762, 656

N.E.2d 726 (9th Dist.1995) (affirming dismissal); Cleveland v. JPMorgan Chase Bank,

NA., Sth Dist. Cuyahoga No. 98656, 2Oi3-Ohio-iO35, If 20 (same).

Plaintiff also fails to allege that the attack in this case was foreseeable by Facebook. 

When the third party’s conduct is criminal, the foreseeability burden is high: “The 

foreseeability of a criminal act depends on the knowledge of the defendant, which must 

be determined by the totality of the circumstances, and it is only when the totality of the 

circumstances are ‘somewhat overwhelming’ that the defendant will be held liable.” 

Evans v. Ohio State Univ., 112 Ohio App.sd 724, 742, 680 N.E.2d 161 (10th Dist.1996), 

quoting Feichtner v. City of Cleveland, 95 Ohio App.sd 388, 396, 642 N.E.2d 657 (Sth 

Dist.1994). In this case, the complaint lacks facts showing any “overwhelming” 

foreseeability. Although Stephens’ post contained strong language, it did not state in any 
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particularized or concrete way that Stephens would imminently murder a random 

stranger on the street. Nor could Facebook have reasonably expected that heinous act to 

have arisen from Stephens’ vague and confusing language. Plaintiff argues that an attack 

here was foreseeable where Facebook’s CEO has acknowledged Facebook’s attempts to 

“prevent harm,” Pl.’s Br. p. 20, but this is not relevant: that Facebook does what it can to 

anticipate harm is not the same as saying that Facebook, based only on a single vague and 

confusing post among billions that were likely posted to Facebook that day, could have 

foreseen that a specific user would have committed a random and senseless murder of a 

complete stranger in broad daylight on a city street.

Indeed, as the trial court explained when analyzing plaintiffs statutory claims, 

plaintiff pleads “no facts which demonstrate * * * a reasonable expectation of [its] 

imminent commission.” Order p. 35. Plaintiff argues, for example, that Facebook had a 

“wealth of information” about Stephens, and knew of “his ownership/prior use of 

firearms.” Pl.’s Br. p. 21. But such vague allegations do not give rise to foreseeability of 

an imminent, random murder. They do not include the kinds of concrete facts—e.g., that 

“Stephens committed any prior violent acts that the Facebook Defendants could have 

known about”—that could have made a random, shocking crime actually predictable in 

this case. Order pp. 29-30.

Finally, in addition to undermining any plausible allegation of causation, lack of 

foreseeability also provides another basis for holding that plaintiffs do not allege an 

actionable duty of care. As the trial court explained, plaintiffs statutory failure-to-wam 

claims fail because not only did Stephens’ post not match the definition of “terroristic 

threat,” but there was also no statutory duty to report unless Stephens’ acting on the post 

was imminently foreseeable. Order p. 35, citing R.C. 2909.23. And the same is true of 

plaintiffs attempt to impose a common-law duty on the basis of a “special relationship.” 
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See LaMusga v. Summit Square Rehab, LLC, 2017-0^0-6907, 94 N.E.sd 1137,115 (2d

Dist.) (“Even when a special relationship exists, a defendant is not liable unless the actions 

of the third party were foreseeable.”). Because plaintiff cannot plead proximate cause in

light of Stephens’ unforeseeable crime, and because plaintiff likewise also cannot state a 

duty to have warned of that extraordinary event, the trial court reached the right result 

when it granted Facebook’s motion to dismiss.

II. Facebook Is Entitled To Immunity Under The CDA.

Plaintiff’s claims against Facebook, Inc. are also subject to dismissal because they

are precluded by Section 230 of the Communications Decency Act, 47 U.S.C. 230.

A. The CDA Protects Internet Service Providers Against Claims 

Based On The Statements Of Third Parties.

The CDA provides that “[n]o provider or user of an interactive computer service

shall be treated as the publisher or speaker of any information provided by another 

information content provider,” and that “no liability may be imposed under any State or 

local law that is inconsistent with this section.” 47 U.S.C. 230(c)(1), (e)(3). Courts have

explained that the CDA accordingly bars a claim based on third-party statements if “(1)

the defendants are interactive service providers, (2) the statements at issue were provided

by another information content provider, and (3) [the] claim seeks to treat the defendants

as a publisher or speaker of those statements.” Jones, 755 F.3d at 417.

Courts interpret these elements in light of the statute’s stated purpose of protecting

internet freedom. As the Fourth Circuit explained in an early and influential opinion on

Section 230: because “[i]t would be impossible for service providers to screen each of their

millions of postings for possible problems,” “Congress recognized the threat that tort

based lawsuits pose to freedom of speech in the * * * internet medium.” Zeran, 129 F.3d

at 330-31. “Faced with potential liability for each message republished by their services,
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interactive computer service providers might choose to severely restrict the number and

type of messages posted.” Id. at 331. Therefore, “Congress considered the weight of the

speech interests implicated and chose to immunize service providers to avoid any such

restrictive effect.” Id.

provisions in § 230 broadly.” Jones, 755 F.3d at 408; see also Ricci v. Teamsters Union

Local 456, 781 F.3d 25, 27-28 (2d Cir.2015) (per curiam); Klayman v. Zuckerberg, 753

F.3d 1354,1357 (D.C.Cir.2014); Nemet Chevrolet, Ltd. v. Consumeraffairs.com, Inc., 591

F.sd 250, 254 (4th Cir.2009); Green v. Am. Online (AOL), 318 F.3d 465, 471 (3d

Cir.2003); Okeke v. Cars.com, 40 Misc.sd 582, 586, 966 N.Y.S.2d 843 (2013); Miller v.

resolved in favor of immunity, lest we cut the heart out of section 230 by forcing websites

to face death by ten thousand duck-bites, fighting off claims that they promoted or

F.sd at 408.

The trial court’s holding that Facebook, Inc. is entitled to immunity under Section

230 was correct and should be affirmed. As the court explained, “[bjoth parties agree that

La’Tiejira v. Facebook, Inc., 272 F.Supp.sd 981, 993 (S.D.Tex.2017) (“Many courts have

held that Facebook satisfies the definition for ‘interactive computer service.’”); Klayman,

753 F-3d at 1357; Sikhs for Justice, Inc. v. Facebook, Inc., 697 Fed.Appx. 526, 526 (9th

Cir.2017). Both parties also agree that the content at issue was posted by Stephens, and

was not in any way created or developed by Facebook.

encouraged—or at least tacitly assented to—the illegality of third parties.’” Jones, 755

Defendant Facebook Inc. is an interactive computer service.” Order p. 14; see also see

B. The Trial Court Correctly Held That Facebook, Inc. Is Entitled To

CDA Immunity Here.

Recognizing this legislative purpose, “courts have construed the immunity

Fed. Express Corp., 6 N.E.sd 1006, 1016 (Ind.App.2014). “‘[CJlose cases * * * must be
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Plaintiffs arguments below and in this appeal center on the third element of CDA 

immunity: namely, whether her claims seek to treat the Defendants as a “publisher or 

speaker of’ Stephens’ post. They plainly do. Section 230 “bar[s] plaintiffs from holding 

ISPs legally responsible for information that third parties created and developed,” 

Johnson v. Arden, 614 F.sd 785, 791 (Sth Cir.2010), and that immunity applies to 

“inherent decisions about how to treat postings generally,” Universal Communication 

Sys., Inc. v. Lycos, Inc., 478 F.3d 413,422 (1st Cir.2007); Order pp. 20-21.5 Lawsuits thus 

cannot be premised on “decisions relating to the monitoring, screening, and deletion of 

content,” which “quintessentially relate[] to a publisher’s role.” Green, 318 F.sd at 471.

As relevant here, reviewing and monitoring third-party content is the exact type of 

activity that is shielded from liability by Section 230. In the words of one federal court, 

“[b]y eliminating the risk of liability for third-party content, Section 230(c)(1) frees 

service providers to monitor and screen their services and take actions to block harmful 

content without risk that such monitoring would provide the notice or knowledge that

5 Cases granting motions to dismiss under Section 230 are legion. See, e.g., Klayman, 

753 F-3d at 1355, 1357 (Facebook immune from negligence and assault claims); Nemet 

Chevrolet, 591 F.sd at 252-253,260 (consumer-review website immune from defamation 

and tortious interference claims); MySpace, 528 F.sd at 415 (MySpace immune from 

negligence claim); Universal Communication Sys., 478 F.3d at 422 (operator of internet 

message board immune from securities and cyberstalking claims); Green, 318 F.sd at 471 

(AOL immune from liability for messages transmitted through its service); Herrick v. 

Grindr, LLC, 306 F.Supped 579, 584 (S.D.N.Y.2018) (Grindr immune from product 

liability and tort claims), affd, 765 Fed.Appx. 586 (2d Cir.2019), cert, denied, U.S. , 

140 S.Ct. 221, 205 L.Ed.2d 135 (2019); Gonzalez v. Google, Inc., 282 F.Supp.sd 1150, 

1170-1171 (N.D.Cal.2017) (Google immune from terrorism claims); La’Tiejira, 272 

F.Supp.sd at 991, 995 (Facebook immune from defamation, breach of contract, and 

intentional infliction of emotional distress claims); Saponaro v. Grindr, LLC, 93 

F.Supp.sd 319,325 (D.N.J.2015) (Grindr immune from negligence claim); Levitt v. Yelp! 

Inc., N.D.Cal. Nos. C-10-1321 EMC & C-10-2351 EMC, 2011WL 5079526, *8-9 (Oct. 26, 

2011) (Yelp! immune from suit alleging it manipulated content of business review pages); 

Okeke, 40 Misc.3d at 586-588,966 N.Y.S.2d 843 (interactive computer services provider 

immune from negligence claim); Hill v. StubHub, Inc., 219 N.C.App. 227, 249,727 S.E.2d 

550 (2012) (StubHub immune from unfair trade practices claim).
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could be the basis for liability.” Doe v. Bates, E.D.Tex. No. 5:O5-CV-91-DF-CMC, 2006

WL 3813758, *14 (Dec. 27, 2006). Courts have thus repeatedly held that plaintiffs may 

not bring claims that stem from a provider’s “monitoring” or “screening” of user content.

See, e.g., Murguly v. Google LLC, D.N.J. No. 19-14471 (MAS) (TJB), 2020 WL 907919, 

*3 (Feb. 25,2020); Herrick, 765 Fed.Appx. at 591; Gibson v. Craigslist, Inc., S.D.N.Y. No. 

08 Civ. 7735(RMB), 2009 WL 1704355, *4 (June 15, 2009); MySpace, 528 F.sd at 420;

Green, 318 F.3d at 471; Klayman, 753 F.3d at 1359; Bates, 2006 WL 3813758 at *14.

Here, Section 230 bars plaintiffs claims because accepting those claims would 

impose a duty on Facebook to monitor all third-party content posted on its platform and 

take action if any of that content could conceivably constitute a threat. Compl. If 21.6

Indeed, that is the exact obligation plaintiff seeks to impose on Facebook: plaintiff would 

hold Facebook liable because information supplied by users purportedly gave it “actual 

and/or constructive knowledge/notice” of Stephens’ intentions. Id. at Ulf 68,70. A claim 

that Facebook had “notice” or “constructive knowledge” because of user information is 

the same as a claim that Facebook should have monitored that information. Such claims 

are plainly barred by the CDA. See, e.g., Murguly, 2020 WL 907919 at *3 (“Plaintiff 

alleges that Google acted negligently * * * by failing to detect and protect against evolving 

online threats * * *. Plaintiffs claims against Google [are] barred by the CDA.” (internal 

quotation marks omitted)); Herrick, 765 Fed.Appx at 591 (affirming dismissal where 

failure to warn claim was “inextricably linked” to failure to monitor).

6 Plaintiff tries to buttress her argument by pointing to the exact voluntary monitoring 

that the statute is intended to encourage, underscoring how at odds her case here is with 

the statute’s broad immunity. Compare Pl.’s Br. pp. 22-23 (arguing that plaintiff “is not 

asking for anything revolutionary from Facebook” because of what it is “already doing”), 

with Bates, 2006 WL 3813758 at *14 (noting Congressional intent to free interactive 

service providers from the risk that voluntary actions could become “the basis for 

liability”).
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Plaintiffs arguments to the contrary are not persuasive. Plaintiff claims that she 

“is not seeking to make Facebook account for what Stephens posted,” that she “cares not 

a whit about what * * * Stephens [authored],” and that, in her view, her claims “do not 

require the Facebook Defendants to monitor * * * any content supplied by its users.” Pl.’s 

Br. pp. 29-30. These statements are not credible. Plaintiff opens her brief by quoting 

“what Stephens posted,” Pl.’s Br. pp. 2,30; claims Facebook is statutorily liable for failing 

to report that exact post, see Compl. 1111 90-106, and likewise premises her common-law 

claims at least in part on purported knowledge gained from and immediately after the

post, Compl. 1HI68-75. As the trial court explained in rejecting plaintiffs arguments, “for 

Godwin’s state law claims to succeed, the Facebook Defendants must be engaged in some 

sort of monitoring of the content provided by their users”—otherwise, there would be no 

way to “develop the knowledge required to be able to warn people.” Order p. 23; see also

924 Bel Air Road, LLC v. Zillow Group, Inc., C.D.Cal. No. 2:i9-CV-oi368-ODW (AFMx),

2020 WL 774354, *4 (Feb. 18, 2020) (“No matter how artfully Bel Air seeks to plead, its 

allegations make clear that Bel Air’s claims are merely another way of holding Zillow liable 

for publishing User X’s content, and are thus directed toward Zillow as a publisher, editor, 

or screener.”). Indeed, plaintiffs entire theory of causation is premised on Facebook 

having monitored and reported the third-party content to law enforcement in time for it 

to act to stop Stephens.

Finally, plaintiffs reliance on Doe v. Internet Brands, Inc., 824 F.sd 846 (9th 

Cir.2016), is unavailing. Pl.’s Br. p. 32. In that case, the defendant website had knowledge 

of the predators’ activity from sources entirely separate and apart from user

generated content. 824 F.3d at 851 (explaining that the website’s knowledge derived from 

an “outside source”). Here, by contrast, Facebook’s alleged knowledge of Stephens’ 

activity stems directly and exclusively from user-generated content. This case is thus 
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much different from Internet Brands, and subsequent decisions have recognized that 

claims asserting a failure to warn theory arising from third-party content would trigger 

§ 230 immunity even after Internet Brands. See Herrick, 306 F.Supped at 592 

(“Internet Brands is best read as holding that the CDA does not immunize [a service 

provider] from a failure to warn claim when the alleged duty to warn arises from 

something other than user-generated content.”).

Moreover, even if Internet Brands were applicable here, it would not in the end 

support plaintiffs claims. Following remand in Internet Brands, the federal district court 

rejected plaintiffs argument for a special relationship between a website and website’s 

users. See C.D.Cal. No. CV12-3626-JFW (PJWx), 2016 U.S. Dist. LEXIS 192144, *11-13 

(Nov. 14, 2016) (“Imposing a duty to warn under these circumstances would, in the 

Court’s opinion, only minimally increase the precautions already taken by website users, 

and would also likely cause website operators to inundate and overwhelm their users with 

warnings, ultimately diluting the effectiveness of such warnings.”). Thus even if Internet 

Brands could help plaintiff overcome Section 230’s bar on liability (which it cannot), the 

case only further confirms that plaintiffs underlying claims fail. Because plaintiff can 

neither evade Section 230 immunity nor impose such a special relationship on Facebook, 

Inc., her claims against Facebook, Inc. were properly dismissed.

III. The Trial Court Appropriately Granted Facebook’s Motion to Quash. 

Finally, plaintiffs appeal of the court of common pleas’ order granting Facebook’s 

motion to quash is without merit. Trial courts in Ohio “have broad discretion over 

discovery matters,” Huntington Natl. Bank v. Dixon, Sth Dist. Cuyahoga No. 101273,

2O15-Ohio-1735, U19, and this Court reviews rulings on a motion to quash only for an 

abuse of that broad discretion. Blanton v. Cuyahoga Cty. Bd. of Elections, 150 Ohio 

App.sd 61, 2OO2-Ohio-6O44, 779 N.E.2d 788, 126 (Sth Dist.). “The term ‘abuse of 
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discretion’ connotes more than an error of law or judgment; it implies that the court's 

attitude is unreasonable, arbitrary or unconscionable.” Blakemore v. Blakemore, 5 Ohio

St.sd 217, 219, 450 N.E.2d 1140 (1983). In other words, a court’s ruling on a motion to

quash abuses its discretion only “when the result is so ‘palpably and grossly violative of 

fact or logic that it evidences not the exercise of will but the perversity of will, not the

exercise of judgment but the defiance of judgment, not the exercise of reason but instead 

passion or bias.’” Blanton at If 26.

Plaintiff comes nowhere close to showing some “grossly violative” or “arbitrary or 

unconscionable” ruling here. Rather, the trial court was correct to quash her subpoena,

as that result is required by both federal and Ohio law.

A, The Stored Communications Act Bars Plaintiff’s Subpoena.

The plain terms of the SCA, 18 U.S.C. 2701 et seq., make clear that plaintiff cannot

compel disclosure of Stephens’ Facebook account. The SCA mandates that “a person or

entity providing an electronic communication service to the public shall not knowingly 

divulge to any person or entity the contents of a communication while in electronic 

storage by that service,” 18 U.S.C. 2702(a)(1), and similarly provides that “a person or

entity providing remote computing service to the public shall not knowingly divulge to 

any person or entity the contents of any communication which is carried or maintained 

on that service,” id. at (a)(2). Here, it is not disputed that Facebook is an “electronic 

communication service” and Stephens’ Facebook account is “in electronic storage” or is 

“carried or maintained” by Facebook.

Plaintiff argues that the SCA allows disclosure where the administrator of 

Stephens’ estate has consented to the disclosure, Pl.’s Br. pp. 33-37, but this argument 

does not help her subpoena, for two reasons. First, an electronic communication service 

like Facebook is, under the SCA, not required to respond to a civil subpoena even if there
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is consent. See Entry pp. 3-4. While the statute enumerates an exception that allows 

disclosure when consent is provided, that exception provides only that the service “may 

divulge the * * * communication”—but not that it shall or must do so. (Emphasis added.)

Id.; see also In re Facebook, Inc., 923 F.Supp.2d 1204,1206 (N.D.Cal.2012) (“Under the 

plain language of Section 2702, while consent may permit production by a provider, it 

may not require such a production.” (emphasis sic)). Ultimately, then, all of plaintiffs 

consent-based arguments are beside the point: “according to the language of the SCA, it 

is within the providers’ discretion whether to disclose e-mails even in cases where there 

is lawful consent.” PPG Industries, Inc. v. Jiangsu Tie Mao Glass Co., 273 F.Supp.sd 558,

561 (W.D.Pa.2017). Plaintiff never responds to this reasoning, even though it was the 

ground on which the trial court relied. See Entry pp. 3-5. That alone is enough to reject 

her appeal—far from showing that the trial court’s ruling was “grossly violative of fact or 

logic,” Blanton, 150 Ohio App.sd 61, 2002-0IU0-6044, 779 N.E.2d 788, at H 26, plaintiff 

simply does not address it at all.

Second, plaintiff also has not shown that there was valid consent under the SCA. 

The SCA provides that an electronic communication service “may” divulge a 

communication only with the consent of the “originator” or “subscriber.” 18 U.S.C. 

2702(b)(3). Here, plaintiff provided the consent of the administrator of Stephens’ estate, 

Pl.’s Br. p. 34—but not the “originator”—Stephens himself.

That means plaintiff has not provided valid consent under the statute. The 

statutory text contains no exception for third-party administrators. And administrators 

of estates are not necessarily held to control or inherit as property a deceased’s 

communications. See PPG Industries, 273 F.Supp.sd at 561-62. Indeed, administrators 

in Ohio must satisfy certain conditions in order to gain control of digital assets like

Facebook accounts. See R.C. 2137.03 and 2137.06; see also Part III.B. Lacking the 
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consent contemplated by statute, plaintiffs subpoena thus again fails under the plain 

terms of the SCA.

Plaintiffs extended reliance on one out-of-jurisdiction Massachusetts decision,

Ajemian v. Yahoo!, Inc., 478 Mass. 169, 84 N.E.sd 766 (2017), is misplaced. Pl.’s Br. pp.

34-36. As the trial court recognized, that decision “does not speak to the issue of whether

a subpoena is enforceable even in the presence of lawful consent,” and so does not solve

plaintiff s first and primary problem under the SCA. Entry p. 5. But moreover, even if

consent were enough to compel disclosure under the SCA, the Ajemian decision does not

persuasively speak to whether an administrator’s consent is valid. Ajemian turned

heavily on quirks of Massachusetts probate law: under Massachusetts probate rules, an

estate administrator possesses or controls all of the decedent’s assets, including his digital

Massachusetts court accordingly construed the SCA to allow consent of an administrator

to avoid federal preemption. Id. at 177-178.

decedent’s digital assets held by communications services like Facebook only if certain

requirements are met. See R.C. 2137.03 and 2137.06; see also Ohio Leg. Serv. Comm’n,

https://www.legislature.ohio.gov/download?key=6396&format=pdf (accessed Apr. 29,

2020) (proscribing “the manner in which the custodian of [a decedent’s digital] assets is

to disclose them, with protections given to the contents of electronic communications”).

Plaintiff thus cannot identify the same preemption concerns driving Ajemian here.

Separate and apart from the requirements of the SCA, Ohio law also bars Facebook

from disclosing the information requested by Plaintiff. The Ohio Revised Uniform
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In Ohio, probate law is different: estate administrators gain control over a

assets. See id. at 176-177, citing Mass.Gen.Laws, Chapter 190B, 3-7oq(a). The

Final Analysis, 2017 Am.Sub.H.B. No. 432 at 26, available at

B. Ohio Law Also Bars Plaintiff’s Subpoena.

https://www.legislature.ohio.gov/download?key=6396%26format=pdf


Fiduciary Access to Digital Assets Act governs the “control over digital assets when the 

owner of those assets dies.” Ohio Leg. Serv. Cornm’n. Final Analysis, 2017 Am.Sub.H.B.

No. 432 at 26, available at

https://www.legislature.ohio.gov/download?key=6396&format=pdf (accessed Apr. 29,

2020). That statute provides in pertinent part:

If a deceased user consented to or a court directs disclosure of the contents 

of electronic communications of the user, the custodian [here, Facebook] 

shall disclose to the personal representative of the estate of the user the 

content of an electronic communication sent or received by the user if the 

personal representative gives the custodian all of the following:

(A) A written request for disclosure in physical or electronic form;

(B) A copy of the death certificate of the user;

(C) A copy of the letter of appointment of the personal representative * * * ;

(D) Unless the user provided direction using an online tool, a copy of the 

user’s will, trust, power of attorney, or other record evidencing the user’s 

consent to disclosure of the content of electronic communications[.]

(Emphases added.) R.C. 2137.06. The statute further provides that a “user may use an 

online tool to direct the custodian to disclose or not to disclose to a designated recipient 

some or all of the user’s digital assets, including the content of electronic 

communications.” R.C. 2137.03(a).

Reading those statutory provisions together, Facebook may disclose the content of

the Stephens account to plaintiff only if (1) Stephens “use[d] an online tool to direct 

[Facebook] to disclose * * * to a designated recipient some or all of the user’s digital assets, 

including the content of electronic communications,” R.C. 2137.03(a); or (2) plaintiff 

provides “a copy of [Stephens’] will, trust, power of attorney, or other record evidencing

[his] consent to disclosure of the content of electronic communications,” R.C. 2137.06.

Here, Stephens did not use an online tool to direct the disclosure of content, nor did he 

have a will, trust, or power of attorney evidencing his consent to the disclosure of his

Electronically Filed 05/01/2020 18:20 / FILING OTHER THAN MOTION / CA 19 109203 / Confirmation Nbr. 1992671 / CLSXN

https://www.legislature.ohio.gov/download?key=6396%26format=pdf


Facebook account. Stephens accordingly has not authorized the administrator of his 

estate to consent to disclosure as required by R.C. 2137.06.

Plaintiffs brief entirely ignores this statutory text. In plaintiffs view, “as long as 

the fiduciary is acting within the scope of his authority, the fiduciary is an authorized user 

of the digital assets.” Pl.’s Br. p. 38. But the point is that, under R.C. 2137.06, the 

administrator or fiduciary here does not have authority over these assets. Indeed, any 

other rule would make the specific requirements of R.C. 2137.06 superfluous.

Plaintiff is similarly wrong to rely on the separate provisions of R.C. 

2137.14(D)-(E)(2), where the Legislature provided that fiduciaries have the right to access 

digital assets stored within “tangible, personal property of a decedent.” See Pl.’s Br. p. 38. 

That statute, to be sure, provides important guidance on when a fiduciary may access data 

stored in personal property—but it says nothing about when a fiduciary may access data 

stored by others. Here, the data plaintiff seeks to access is not stored on Stephens’ 

personal property, but instead is stored with Facebook, the “custodian” of that data under 

R.C. 2137.06; see also R.C. 2137.01(G) (defining “custodian”). Access to the data is thus 

controlled by the plain terms of R.C. 2137.06, which in turn requires the Court to reject 

plaintiffs subpoena.

Because the material sought by plaintiffs subpoena is protected and barred from 

disclosure under both federal and Ohio state law, the trial court did not abuse its 

discretion by quashing plaintiffs subpoena.

CONCLUSION

For these reasons, the assignments of error should be overruled and the trial 

court’s orders affirmed.
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