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INTRODUCTION

Debbie Godwin, Executrix of the Estate of Robert Godwin, Sr,, filed suit against 

Facebook, Inc., Facebook Payments, Inc., Facebook Services, Inc., Atlas Solutions, LLC, 

Crowdtangle, Inc. (collectively, the “Facebook Defendants”) and the Estate of Steve W. 

Stephens (“Stephens”). Godwin’s claims against the Facebook Defendants and those 

against Stephens arise out of Stephens’ murder of Robert Godwin, Sr. in April 2017.

Despite arising out of the same act of senseless violence, Godwin’s claims against 

the Facebook Defendants and Stephens are altogether different. The claims against the 

Facebook Defendants are premised upon the information they collected, analyzed, used, 

exploited or sold. These claims share little factual or legal connection to the claims 

wrongful death and survivorship claims asserted by Godwin against Stephens.

Moreover, the defenses and immunities asserted by the Facebook Defendants are 

unique to them and wholly distinct from any defenses Stephens could conceivably 

assert. The Facebook Defendants sought - and won - dismissal of Godwin’s claims 

against them based upon these unique defenses. In short, the facts and legal theories 

pertaining to the dismissed claims against the Facebook Defendants bear little relation 

to those asserted by Godwin against Stephens.

The trial court below found that its ruling on the Facebook Defendants’ Motion to 

Dismiss, as well as a subsequent ruling on a motion to quash filed by the Facebook 

Defendants, is, in the interest of sounds judicial administration, ripe for appellate 

review. Indeed, at this stage of the case will provide the parties with certainty and 

streamline future proceedings at the trial court.
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PROCEDURAL HISTORY

In January 2018, Godwin filed suit against the Facebook Defendants and

Stephens. Godwin asserted claims of (1) negligence/failure to warn; (2) civil recovery 

for a criminal act; (3) negligence/failure to warn (based upon Ohio R.C. 2921.22); (4) 

wrongful death; and (5) survivorship against the Facebook Defendants. (R. 1,

Complaint). The wrongful death and survivorship claims were also asserted against 

Stephens. (Id.'). Importantly, while Stephens’ murder of Mr. Godwin was the factual 

sine qua non for all the claims, the claims asserted against the Facebook Defendants 

were premised upon their “collection, analysis, use, exploitation, and/or sale” of 

information known about Stephens and the special relationship that was created by 

virtue of this unique knowledge. (Id. at U 7).

The Facebook Defendants filed a motion to dismiss under Civ. R. 12(B)(2) and

(6), arguing that the trial court did not have personal jurisdiction over them and that 

Godwin’s claim did not set forth a claim for which relief can be granted. (R. 29).

Relevant for purposes of this appeal, the Facebook Defendants argued that Godwin’s 

claims against them are barred by Section 230 of the Communications Decency Act, 47

U.S.C. 230. (Id.). Specifically, the Facebook Defendants argued that they are immune 

from Plaintiffs claims because Section 230 of the Communications Decency Act, “bars 

and preempts any claim that seeks to hold an internet platform like Facebook liable for 

content created by its users.” (R. 29, Facebook Defendants’ Motion to Dismiss at 1). 

Among other things, the Facebook Defendants also argued that, under Ohio law, they 

did not owe any duty to Mr. Godwin.

The trial court, in a journal entry dated October 5, 2018, granted the Facebook 

Defendants’ motion to dismiss, finding that Facebook, Inc. was immune from Godwin’s

Electronically Filed 07/08/2020 18:09 / FILING OTHER THAN MOTION / CA 19 109203 / Confirmation Nbr. 2027986 / CLCEJ



claims under Section 230 of the Communications Decency Act and that Godwin’s claims 

against the remaining Facebook Defendants failed to state a claim upon which relief 

could be granted. (R. 56).

In the wake of that ruling, Godwin continued to pursue the claims against 

Stephens. In so doing, Godwin issued a subpoena to the Facebook Defendants seeking, 

inter alia, the contents of Stephens’ Facebook account.

The Facebook Defendants refused to produce the requested information and filed 

a motion to quash, arguing principally that they were precluded from providing the 

requested information under the Stored Communications Act (“SCA”), 18 U.S.C. 2701 et 

seq. (R. 72). The trial court, in a journal entry dated June 26, 2019, found that the SCA 

applied and prevented the Facebook Defendants from being compelled to turn over the 

requested information. (R. 75).

The trial court subsequently issued a Stipulated Order Pursuant to Civil Rule 54. 

(R. 80, 81). Therein, the trial court wrote: “In the interest of justice and judicial 

economy... this Court hereby determines that this is no just reason for delay as to its 

October 5, 2018 and June 26, 2019 Orders pursuant to Civ. R. 54(B).” (Id.). The trial 

court also stayed Godwin’s claims against Stephens pending the outcome of all appellate 

proceedings. (Id.).

This appeal followed.
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LAW AND ARGUMENT

I. Ohio R.C. 2505.02 And Civ. R. 54(B) Permit Appeals Even Where A

Trial Court Order Has Adjudicated Fewer Than All The Claims.

The Ohio Constitution, Article IV, Section 3(B)(2) limits an appellate court’s

jurisdiction to review of final judgments. Scott Process Sys., Inc. v. Mitchell, 2012-

Ohio-5971 at 120 (5lh Dist.). A final order, subject to appeal, is “one disposing of the 

whole case or some separate and distinct branch thereof.” Id. {quoting Lantsberry v.

Tilley Lamp Co., 27 Ohio St.2d 303, 306, 272 N.E.2d 127 (1971). “An order which

adjudicates one or more but fewer than all the claims or the rights and liabilities of

fewer than all the parties must meet the requirements of R.C. 2502.02 and Civ. R. 54(B) 

in order to be final and appealable. Noble v. Colwell, 44 Ohio St.sd 92, 540 N.E.2d 1381 

(1989), syllabus.

Ohio R.C. 2505.02 (B) provides:

(B) An order is a final order that may be reviewed, affirmed, modified, or 

reversed, with or without retrial, when it is one of the following:

(1) An order that affects a substantial right in an action that in effect 

determines the action and prevents a judgment;

(2) An order that affects a substantial right in an action that in 

effect determines the action and prevents a judgment;

(3) An order that vacates or sets aside a judgment or grants a new 

trial;

(4) An order that grants or denies a provisional remedy and to 

which both of the following apply:

(a) The order in effect determines the action with respect to 

the provisional remedy and prevents a judgment in the action in 

favor of the appealing party with respect to the provisional remedy

(b) The appealing party would not be afforded a meaningful 

or effective remedy by an appeal following final judgment as to all 

proceedings, issues, claims, and parties in the action.

Ohio R. C. 2505.02.
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Pursuant to Civ. R. 54(B), “[w]hen more than one claim for relief is presented in 

an action... or when multiple parties are involved, the court may enter final judgment as 

to one or more but fewer than all of the claims or parties only upon an express 

determination that there is no just reason for delay.” Ohio R. Civ. P. 54(B). Rule 54(B)’s 

general purpose “is to accommodate the strong policy against piecemeal litigation with 

the possible injustice of delayed appeals in special situations. Noble, 44 Ohio St.3d at 96 

(citing Alexander v Buckeye Pipe Line Co., 49 Ohio St.2d 158,160, 359 N.E.2d 702, 703 

(1977))-

When invoking the “no just reason for delay” language of Civ. R. 54(B), the trial 

court “makes what is essentially a factual determination - whether an interlocutory 

appeal is consistent with the interests of sound judicial administration, i.e. whether it 

leads to judicial economy.” Wisintainer v. Elcen Power Strut Co., 67 Ohio St.3d 352, 

354-355, 617 N.E.2d 1136,1993-Ohio-I2o (1993). Trial court judges are granted the 

discretion to make such a determination because “they stand in an unmatched position 

to determine whether an appeal of a final order dealing with fewer than all of the parties 

in a multiparty case is most efficiently heard prior to trial on the merits.” Id. The “trial 

court... can best determine any likely detrimental effect of piecemeal litigation.” Id.

“In making its factual determination that the interest of sound judicial 

administration is best served by allowing an immediate appeal, the trial court is entitled 

to the same presumption of correctness that it is accorded regarding other factual 

findings.” Id. “An appellate court should not substitute its judgment for that of the trial 

court where some competent and credible evidence supports the trial court’s factual 

findings.” Id.(italics added) (citing Seasons Coal Co. v. Cleveland, 10 Ohio St.3d 77,461 

N.E.2d 1273 (1984)). Where the record before the trial court “indicates that the 
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interests of sound judicial administration could be served by a finding of “no just reason 

for delay” the trial court’s determination must stand.” Id. (italics added). However, 

even where the trial court has included the “no just reason for delay” language, an order 

may not be final and appealable if the adjudicated claim has a “common body of 

interest” with claims that remain pending before the trial court. Salata v. Valias, 159

Ohio App.sd 108, 2OO4-Ohio-6o37 (7th Dist.).

A partial final order is not appealable pursuant to Civ. R. 54(B) if pending 

unresolved claims “touch upon the vary same facts, legal issues, and circumstances” as 

the claims remaining before the trial court. Rae-Ann Suburban, Inc. v. Wolfe, 2019-

Ohio-1451 (8th Dist.). In evaluating the appealability of final orders that resolve less 

than all claims in a case, this court set forth the following analytical framework:

An order that disposes of fewer than all of the claims in an action, and 

contains a Civ. R. 54(B) determination that there is no just reason for 

delay, is appealable if the claim or claims disposed of are entirely disposed 

of and either of the following applies. First, are the disposed claims 

factually separate and independent from the remaining claims? An 

example would be claims that are based on different transactions of 

occurrences such as one claim for slander and another for negligence 

because of an automobile accident. Second, if the claims are not factually 

separate and independent, do the legal theories presented in the disposed 

of claims require proof of substantially different facts and/or provide for 

different relief from the remaining claims?

Id. (quoting Third Fed. S. &L. v. Kry ch, 8th Dist. Cuyahoga No. 99762, 2013-0^0-4483,

2013 WL 5594448 at 18).

Applying these principles, the two orders from which Godwin appeals are final, 

appealable orders.
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II. The Trial Court’s October 5, 2018 Order Is A Final Appealable Order 

Godwin has appealed the trial court’s October 5, 2018 journal entry granting the 

Facebook Defendants’ Motion to Dismiss. This Court should find that order to be a 

final, appealable order for several reasons.

First, as required under R.C. 2505.02, the trial court’s ruling on the Facebook 

Defendants’ motion to dismiss extinguishes Godwin’s claims against those defendants, 

thereby affecting a “substantial right.” The trial court’s ruling “determines the action 

and prevents a judgment” against the Facebook Defendants and in favor of Godwin.

Second, the trial court indicated, consistent with Civ. R. 54(B), that there was “no 

just reason for delay,” signaling its belief that an immediate appeal of the order granting 

the motion to dismiss was in the interest of judicial economy.

Third, the allegations against the Facebook Defendants and the issues decided in 

the trial court’s order on the motion to dismiss are unique and factually independent 

from the claims and issues that remain with respect to Godwin’s claims against 

Stephens. While it is true that all of the claims asserted by Godwin stem from Stephens’ 

callous, random, and unprovoked murder of Mr. Godwin, the claims against Stephens 

are straightforward claims for wrongful death and survivorship that arose from the 

murder itself.

By contrast, the claims against the Facebook Defendants focus on their 

“collection, analysis, use, exploitation, and/or sale” of information from and about 

Stephens. Specifically, Godwin’s Complaint alleged “claims based upon the duty created 

as a result of the Facebook Defendants’ special business relationship with its users and 

the acquisition of intimate knowledge/information relating to their activities, intentions, 

wishes, desires, and even their specific location.” (R. 1 at U 7).
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Fourth, the defenses asserted by the Facebook Defendants present legal and 

factual issues that are unique and unlike those that might be asserted by Stephens. For 

example, the Facebook Defendants invoked the immunity provided by Section 230 of 

the CDA. That immunity is unique to interactive computer services like Facebook, Inc. 

That defense, which was analyzed and, in part, formed the grounds for the trial court’s 

ruling, was not available to and could not be asserted by Stephens. See, e.g., Sullivan v. 

Anderson Township, 122 Ohio St.3d 83, 2OO9-Ohio-i97i (recognizing that denial of 

statutory immunity defense is immediately appealable).

Similarly, the Facebook Defendants argued that they did not have a special 

relationship with Stephens that arose from his status as a Facebook user. Once again, 

this line of argument, which was considered and adopted in the trial court’s order, is 

factually unique and not akin to any defense that could be asserted by Stephens.

Fifth, consistent with the trial court’s use of the Civ. R. 54(B) “no just reason for 

delay” language, an immediate appeal of the October 5, 2018 Order furthers the interest 

of judicial economy. An appeal at this stage will resolve uncertainty surrounding the 

novel and unique issues litigated by Godwin and the Facebook Defendants while 

avoiding undue delay associated with further litigation of Godwin’s claims against 

Stephens. As well, it would further judicial economy to have appellate review of the 

immunity defenses raised by the Facebook Defendants at this stage of the litigation. 

Accordingly, the trial court’s October 5, 2018 is a final appealable order and 

should be reviewed by this Court.
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III. The June 26, 2019 Order Is A Final Appealable Order

The June 26,2019 order is also a final appealable order, ripe for review by this 

Court. Several arguments support review of that decision at this stage. See Future 

Communications, Inc. v. Hightower, 2002-Ohio- 2245 (10th Dist.) (finding that ruling 

on motion to quash, despite the absence of privilege issues, was a final appealable 

order).

First, the trial Court’s November 2019 order indicated that its June 26, 2019 

ruling was a final appealable order by virtue of its invocation of the Civ. R. 54(B) “no 

just reason for delay” language. This language reflects the trial court’s belief - shared by 

Godwin - that the June 26,2019 ruling should be subject to appellate review at this

time. The outcome of this appellate issue is likely to impact the remaining proceedings 

against Stephens in the trial court. Moreover, in light of the dismissal of the Facebook 

Defendants (albeit subject to reversal on appeal), it would be helpful to all parties to 

understand what role, if any, the Facebook Defendants will have as subpoenaed third 

parties in the remaining litigation at the trial court. For those reasons, immediate 

review of the trial court’s June 25, 2019 order on the Facebook Defendants’ motion to 

quash is warranted.

Second, the June 25, 2019 ruling turns on the application of unique facts, 

circumstances, and legal issues that are distinct from those that remain in the case 

below. Specifically, the June 25, 2019 ruling relates to a subpoena directed to a third- 

party witness to produce electronically stored information. The Facebook Defendants 

argued that they were not required do produce Stephens’ Facebook acount, despite 

obtaining consent from his estate, under the Stored Communications Act. Appellate 

review of this unique defense would be helpful for the parties. Moreover, to the extent 
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that Godwin’s appeal of the October 5, 2018 Order is found to be a final appealable 

order, delaying review of the ruling on the motion to quash would only result in 

piecemeal litigation - the exact ill that Civ. R. 54(B) was meant to prevent.

Accordingly, the trial court’s ruling on the motion to quash should be reviewed by 

this Court now, and not at the conclusion of all proceedings before the lower court.

CONCLUSION

Accordingly, and for all the foregoing reasons, Godwin submits that the trial 

court’s ruling on the Facebook Defendants’ Motion to Dismiss and Motion to Quash are 

final, appealable orders and her appeal of those rulings should be decided by this Court.

Respectfully submitted,

/s/ Daniel M. Connell_______________

Andrew A. Rabat (0063720) 

Shannon J. Polk (0072891) 

Mark F. Humenik (0065636) 
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Cleveland, OH 44102
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