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The Bible is composed of five books — Genesis, Exodus, Leviticus, Numbers, and Deuteronomy. The cor-
responding Hebrew titles are taken from the first significant word in each book:[1] Bereishes (Creation), Shemos
(Names), Vayikra (Call), Bamidbar (Desert, Wilderness), and Devarim (Words). Jewish law divides each book
into sections called parshiyot, the plural of parsha, which is from the root meaning separated or set aside.[2]
There are fifty-four parshiyot in the five books, and they are read out loud in Hebrew on the Sabbath and holi-
days over the course of a year.[3] At the end of the year all the parshiyot have been read and the cycle starts all
over again.[4]

The language in the original Hebrew is aesthetically elegant, but it is difficult to convey its euphonic beauty
in English. So, for example, the first parsha in Genesis states that before Creation the world was “tohu ve vohu.”
There is much scholarly discussion as to the meaning of these words. Rashi, the famed eleventh century com-
mentator on the Torah and Talmud, translates them as astonished or baffled, emptiness, desolation, a void;[5]
nice, but not poetic.

Translation of the Bible, however, has even greater perils. Hebrew is in many ways an ambiguous language.
The translations of the Bible, initially into Aramaic and Greek, and thereafter into a plethora of other languages,
including English,[6] often resolve rather than preserve ambiguities in the text, and of necessity favor one inter-
pretation over another.[7]

The original Hebrew text has no vowels or punctuation — it is “a stream of contiguous letters, without divi-
sion into words.”[8] As is the case with many languages, in Hebrew a vowel can drastically change the meaning
of a word, just as a comma can change the sense of a sentence in English. However, the root of the word may
connect to other words with the same root but different vowels. For example, the root “d,b,r”[9] means either a
word or thing, or to combine separate items into one.[10] The root of the words talk (“diber”), thing (“davar”),
and pestilence (“dever”) are identical;[11] the vowels, however, are different. Nonetheless, there may be a con-
nection, even if tenuous, and choosing one meaning over the other does not allow the reader to fully grasp all the
possible meanings and nuances that God may have intended to convey. “As it is said, the Torah is read on four
levels, has seventy meanings, and is like a rock which, when struck, splits into many pieces, and while it may
yield a plethora of conflicting opinions, all are, at least in a mystical sense, correct, constituting the words of the
living God.”[12]

The matter is further complicated by the Oral Law. Traditional Judaism takes the view that during his many
days on Mount Sinai, Moses received not only the written Torah, but also the Oral Law. “When Moses descen-
ded from Sinai, he held the Tablets in his hands and the Oral Law in his mind. The words to the Law would be
contained in the Written Torah, but their meaning and application would be transmitted from teacher to student
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in an eternal chain of generations.”[13] Therefore, the Written and Oral Law must be read together,[14] and, in-
deed, if there is an oral tradition that seems contrary to the Written Law, the Oral Law governs.[15]

The Oral Law consists of the Mishnah and the Gemara. The Mishnah was redacted around 200 C.E. and the
later Gemara circa 500 C.E.[16] Together they are known as the Talmud — more than 5,000 folio pages in some
sixty volumes. It is an epic compendium of Jewish law, thought, logic, conceptualization, philosophy, ethics,
tradition, stories, and much more. The Mishnah tends to be bare bones, black letter law presented in casuistic
form, whereas the much lengthier Gemara contains wide-ranging commentary and debates by the Sages using
mishnaic, midrashic, aggadic, and biblical sources.[17] Furthermore, it is often unclear what the Talmud means,
and to gain an understanding of it, one must go to the later commentators, and often to even later commentators
to try to discern the meaning of the earlier ones. In an unbroken chain, scholars continue to interpret the com-
mentators, the Talmud, and the Bible.

Support for the existence and importance of the Oral Law can be inferred from the Written Law itself.[18]
For example, Deuteronomy 12:21 reiterates that people may eat meat.[19] The meat, however, must come from
“kosher” animals and must be slaughtered “as I have commanded you.” Rashi interprets the words “as I have
commanded you” as referring to the laws regarding slaughtering of animals “that were told to Moses at Sinai.”[
20] A more explicit allusion to the Oral Law can be found in Exodus 25:31. God commands Moshe to construct
the Menorah (a seven branched candelabra) that will be in the Mishkan, the portable Sanctuary that served as a
Temple in the Wilderness. The instructions are very complex, difficult to visualize, and take several verses to
complete. In Exodus 25:40 He commands Moshe to “[s]ee and make, according to their form that you are shown
on the mountain.” Rashi reads that verse to mean “that Moses was perplexed by the construction of the Menorah
until the Holy One, Blessed Be He, showed him a Menorah of fire.”[21]

In a sense, the Oral Law is as to the Written Law as case law is to the Constitution. The bare text of the
Constitution is short, generally worded, and must be explained and applied in varying factual contexts. The
Justices differ as to which sources the Court should use in giving meaning to the Constitution. The conservative
wing of the Court demands strict adherence to text, history and structure as a way of assuring neutral interpreta-
tion of the Constitution.[22] The liberal wing has a more expansive view both of the Court's role and the Consti-
tution's organicity.[23] Both sides acknowledge, however, that the text must be interpreted and that it may be ne-
cessary to resort to non-textual sources. Indeed, in capital cases the test for determining cruel and unusual pun-
ishment under the Eighth Amendment “draw[s] its meaning from the evolving standards of decency that mark
the progress of a maturing society.”[24]

Failure or refusal to accept the Oral Law and its interaction with the Written Law can skew the meaning of
the Torah, particularly among those who read at least some parts of the Old Testament in English translation lit-
erally. For example, some literalists take the phrase “eye for eye”[25] as meaning lex talionis, and it is often
used as support for infliction of the death penalty.[26] The Oral Tradition, however, tells us that these words
merely provide the legal test for assessing civil damages when one person injures another.[27] This is not to say
that unlawful killings are not prohibited. Leviticus 24:19 specifically authorizes the death penalty for murder.
However, the Written and Oral Law make it almost impossible to convict murderers. There are numerous sub-
stantive, procedural and evidentiary rules that make conviction for any crime extremely difficult: two[28] com-
petent[29] witnesses must warn the malefactor that he is about to commit a crime; he, in turn, must orally ac-
knowledge the warning and then commit the offense in full view of the witnesses.[30] The eyewitness testimony
is the only way to establish guilt-confessions,[31] no matter how voluntary, and circumstantial evidence, no
matter how persuasive,[32] are inadmissible. Thus, although Jewish law permits capital punishment, the “eye for
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eye” maxim is not the biblical support for it, nor does it authorize maiming, and the rules governing criminal
cases rarely result in infliction of the death penalty.[33]

With this cursory background I will analyze the first parsha of the first book of the Torah, and extrapolate
from it principles of law that resonate with our own secular legal doctrines. There are many such principles em-
bedded in the text, although it may be necessary to resort to the Oral Law to discern them. The first word in the
first parsha of the first book in the Torah is “Bereishis,” which means “in the beginning of.”[34] The parsha ad-
umbrates God's Creation of the world, the heavens and the earth, the vegetation, the animals, and man, and
relates man's first and second sins — one against God, eating the forbidden fruit, and the other against God and
man, fratricide. There is also an account of the descendants of Adam and Eve, the number of years that each
lived, and the acts that they performed. The end of the parsha describes mankind's descent into wickedness and
foretells God's destruction of the world and all its inhabitants, except for Noah, after whom the next parsha is
named.[35]

The stories in the first parsha of Genesis are obscure, mystical, and enthralling, drama dripping from every
word. As the thirteenth century commentator, the Ramban (Nachmanides), puts it, “the account of Creation is a
deep mystery, which in any case cannot be understood and cannot be known with clarity from merely reading
the verses, except through knowledge of the tradition that goes back to that which our teacher Moses heard from
the mouth of the Almighty.”[36] Indeed, the first and most fundamental principle in the first parsha comes to us
from the Oral Law. It tells us that God gave Adam (and reaffirmed to Noah)[37] the seven Noahide laws that are
applicable to all mankind, thus “predat[ing] the revelation of biblical legislation to the Jewish people,”[38] that
is, the Ten Commandments. The seven universal commandments are negative prohibitions: idolatry, blasphemy,
murder, illicit sexual relations, robbery, eating a limb taken from a live animal, and the failure to establish courts
of law.[39] The biblical source of the Noahide laws is not apparent.[40] It is learned by biblical exegesis. Genes-
is 2:16 states, “And HASHEM/God[41] commanded the man, saying, ‘Of every tree of the garden you may
freely eat.”’ The verse is redundant because God had already advised Adam of this fact in Genesis 1:29, “I have
given to you all the herbage yielding seed that is on the surface of the entire earth, and every tree that has seed-
yielding fruit; it shall be yours for food.” Since we do not believe the Bible contains superfluous words,[42] the
repetition is there to teach us something. According to the Sages, every word[43] of this superfluous verse in
Genesis 2:16 alludes to the seven Noahide laws given to Adam and his descendants, and reaffirmed to Noah
after the Flood.[44]

There are disputes as to the content of the law requiring the establishment of a legal system and courts.[45]
Most agree, however, that such courts are governed by at least some of the super-stringent rules of Jewish law
and legal procedure, at least in diluted form.[46] Notwithstanding the differences between Jewish law and the
Noahide laws, the latter must at a minimum create and follow procedures and rules that prevent conviction of
the innocent,[47] a problem we are still struggling with in the United States.[48] That Noahide commandment is
a precious gift to all people. Indeed, all the Noahide laws teach us the fundamental and bedrock concept that
must inform all viable societies — human behavior must be regulated to assure security and justice.

The second principle embedded in the first parsha is mercy: a concept that is central to all legal systems.[49]
Genesis 1:1 states, “In the beginning of God's creating the heavens and the earth.” The name used for God in
that sentence is the one that denotes His attribute of strict justice, His role as Ruler and Judge of the Universe.[
50] Only that name is used until Genesis 2:4, which describes the products of Creation. There, God is referred to
by two names: the first denoting His attribute of mercy, and the second His aspect of justice. These dual names
are used until Genesis 3:3 when Eve relates God's commandment regarding the prohibited fruit to the serpent.
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In that context, Eve states only God's name of strict justice. The text then resumes using the dual names until
Genesis 4:6 in which God, after rejecting Cain's food offering, asks why he is angry and depressed. Only God's
name of mercy is stated without reference to His appellation denoting strict justice. Why the shifts?

The commentators explain that God initially intended the world to exist under a system of strict justice in
which all wrongdoing was fully punished. He “saw,” however, that the world could not survive governed solely
by such a principle.[51] He then gave priority to the attribute of mercy[52] and joined it to the attribute of
justice. This tells us that legal systems are required to balance strict justice and mitigating mercy,[53] thereby re-
flecting the complexity of human behavior. Similarly, in American capital sentencing proceedings, the jury must
be able to hear all mitigating factors, not just aggravating circumstances.[54] Indeed, the American death pen-
alty jurisprudence is premised on the notion that not all murderers deserve to be executed and that there are dif-
ferences in culpability that must be taken into account when sentencing a murderer.[55] Throughout the Torah
there are variations as to which name of God is used. Studying the particular names of God in the text may give
us hints as to what kinds of scenarios call for either strict justice,[56] or mitigating mercy,[57] or a combination
thereof.[58]

Another important principle is found in Genesis 2:8 which states that God “placed there the man whom He
had formed.” Those identical words, however, were used earlier in Genesis 1:27. There is a rule of biblical con-
struction that no word or letter is redundant, which is similar to the way secular courts construe the Constitution
or statutes.[59] In the landmark case of Marbury v. Madison,[60] Chief Justice Marshall rejected a reading of
the Constitution that would render a provision “surplusage.”[61] Thus, if something appears twice, we must
learn different things from each of them.[62] Rashi explains that “the man He had formed” verse in Genesis 2:18
teaches us that there are thirty-two precepts by which the Torah is expounded, and one of them states that when
a general statement is followed by an action, “the latter is not a new subject,” but merely a clarification of the
first statement. The general statement is, “He formed man.” But from what was he created and how was he cre-
ated? Those specifics clarify the general statement — it is not telling a different story.[63] Secular rules of legal
construction reflect similar views.[64] The overriding concept is that one cannot read bare legal text without
neutral rules of interpretation.[65] Indeed, if we did not use the hermeneutical rules of exegesis we would miss
much of God's multi-faceted messages in the Bible, and if we did not use principles of construction when trying
to ascertain the meaning of statutes or the Constitution, we could thwart the intent of the Framers or the legis-
lature.

God's first and only negative commandment to Adam was not to eat of the tree of knowledge of good and
evil,[66] under penalty of death, thus seemingly creating a capital offense.[67] The text does not explicitly tell
us if God or Adam relayed the law to Eve, but arguably her understanding was that she could not touch the tree
or eat of its fruit.[68] The basis for this inference is the dialogue between the serpent and Eve. The serpent as-
sures Eve that she will not die if she violates God's law, and, indeed, by eating it she would become like God.
The midrashic commentaries assert that the serpent then pushed Eve so that she fell against the tree.[69] Once
Eve saw that her touching was not punished, she went on to eat the fruit, violating the actual prohibition, and
then gave the fruit to her husband and convinced him to eat it.

God gives Adam an opportunity to repent by asking him if he committed the offence.[70] Instead of directly
admitting his guilt, he shifts the blame to God and Eve. Adam tells God, “The woman whom you gave me to be
with me — she gave me of the tree and I ate.”[71] Eve, taking her lead from Adam, claims that “the serpent de-
ceived me, and I ate.”[72] Instead of asking the serpent about his role in the crime, He immediately imposes
punishment on it.[73]
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Adam is guilty because he obeyed his wife instead of God. His punishment is banishment from the Garden
of Eden; he must now till the earth which in turn will be cursed,[74] so that Adam will have to work hard to har-
vest anything — “[b]y the sweat of your brow shall you eat bread until you return to the ground, from which you
were taken; for you are dust, and to dust you shall return.”[75] Eve suffered a three-fold punishment — to bear
children in pain and yet desire her husband who will rule over her.[76]

What happened to the promised death penalty? Was the punishment mitigated because of the serpent's in-
stigation?[77] Or was the death penalty actually imposed in some form? God banishes Adam and Eve from the
Garden in part because He feared that once having learned of good and evil, Adam would take and eat from the
Tree of Life, and, like God, live forever.[78] Thus, had Adam and Eve not eaten of the tree of good and bad and
had obeyed God's only prohibition, they may ultimately have been permitted to eat from the tree of life. The
promised death penalty may therefore consist of losing the potential for material eternal life.

Several legal rules may be derived from these events. One, we learn again the fundamental concept that
there must be laws governing human behavior. Anarchy is rejected because it results in chaos. A sense of secur-
ity is necessary for a society to function efficiently. Furthermore it must be clear that law is not an empty threat,
and that violators are punished. Indeed, failure to punish violators brings the law into disrepute and can result in
lawlessness. Two, the law must be clearly stated and made available to those affected by it — notice.[79] Notice
is the essence of due process and not merely because it is an issue of fairness to the individual. There are institu-
tional consequences when notice is not provided. It permits arbitrary application of the law and shifts responsib-
ility for defining crimes from the legislature to the executive branch of government.[80] Let us assume that Eve
was misled as to the content of God's prohibition. If Eve knew that the actual prohibition was only not to eat the
fruit of the tree of knowledge of good and evil, she might not have been so susceptible to the serpent's entice-
ments. On that premise, Eve is arguably not as culpable as Adam because she believed that touching and eating
the fruit were independently prohibited. When the serpent pushed her against the tree and nothing happened, she
had at least some basis for going further and eating the fruit.[81]

The third principle we can derive from the scenario is accomplice liability. One who solicits a crime is as
culpable as the principal and deserves severe punishment. Interestingly, however, Jewish law does not, except in
one instance,[82] criminalize acts by accomplices, including solicitors.[83] The theory is that the principal has
the ultimate choice to obey the law. As the Talmud says, follow the teacher (God) and not the pupil (the instigat-
or).[84] Perhaps the seeming anachronism can be reconciled by making a distinction between soliciting others to
violate God's law in spiritual matters and those involving physical or material harm to others. Thus, those who
solicit people to abandon their belief in God are punished, but those who solicit others to kill or steal are not.

Finally, we learn another basic concept — punishment must be proportional to the crime.[85] Let us take the
case of the serpent. The punishment is four-fold: being accursed above all the beasts of the field, moving upon
its belly, eating the dust, and enmity between man and snake.[86] From this punishment we may derive that the
snake initially was above all the beasts; it spoke and reasoned.[87] It also pushed Eve against the tree, so pre-
sumably it had limbs, else the penalty of moving on its belly makes little sense. So this elevated animal with
speech, mind, and limbs misused its gifts; they are taken away and it is reduced to the lowest of the low, subject
to be constantly at war with man. Man will pound its head, and the snake will bite man's heel.

Adam's punishment is also commensurate with his sin. He could eat all the fruits of the Garden of Eden, ex-
cept one, without any work on his part. Instead of enjoying this bounty, he eats the one prohibited fruit. Before
this event he led a life of leisure and his punishment is to work very hard to obtain food.

43 NO 3 CRIMLAWBULL ART 1 Page 5
43 No. 3 Crim. Law Bulletin ART 1

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.



What about Eve? What about her sin relates to painful childbearing, sexual desire for her husband and sub-
mission to his will? The Midrash tells us that Eve had conceived and borne Cain and Abel during the one day
that she and Adam were in the Garden of Eden.[88] No carrying for nine months, no pain during delivery. Thus
suffering during childbirth is commensurate with her sin because she too gave up her idyllic life in the Garden of
Eden which included painless procreation. But why sexual attraction to her husband in particular? The Midrash
claims that the snake was sexually attracted to Eve.[89] Eve is alone and having a serious conversation with the
snake.[90] Why? Is she also attracted to it? Was she acting properly as a wife?[91] Had she not spoken to the
snake, she and Adam arguably would not have eaten the fruit, and they would have remained in the Garden of
Eden forever. Furthermore, she enticed Adam to eat the forbidden fruit.[92] God's punishment is related to these
incidents. She must desire her husband so that she will not be intimate with others, and unlike her earlier experi-
ence she will give birth in pain, and her husband will dominate her — she will not be able to convince him to do
evil.[93]

The other major event in parsha Bereishis is fratricide — Cain slays Abel, his younger brother. It is the
world's first instance of man killing man; but is it murder, or some lesser form of homicide?[94] The bare bones
text does not provide sufficient information to establish definitively whether Cain lay in wait and with premedit-
ation intentionally murdered his brother, or whether he killed him in the heat of passion or under extreme emo-
tional disturbance; that is, the text provides a basis for the notion of grading homicidal behavior.

Most commentators argue that the origin of the argument between Cain and Abel was jealousy — God ac-
cepted Abel's sacrifice but rejected Cain's.[95] God tells Cain that he can improve himself and that although “sin
rests at the door,” he can conquer it. From this we learn of the gift of repentance, a notion that is counter intuit-
ive. One can sin, repent, refrain from committing the same sin again, and be forgiven. This concept relates to
one of the justifying aims of criminal punishment — rehabilitation.

The commentators who believe that the argument between Cain and Abel involved Cain's inferior sacrifice
tend to view Cain's act as one of deliberate, premeditated murder.[96] The text is ambiguous: “Cain spoke with
his brother Abel. And it happened when they were in the field that Cain rose up against his brother Abel and
killed him.”[97] This lack of clarity permits another and less harsh view of Cain, one that is supported by God's
punishment.

God questions Cain after Abel's death and asks him where his brother is. The famous response is “I do not
know. Am I my brother's keeper?”[98] God forthwith imposes punishment on Cain, who was a tiller of the soil.
The first curse is the same as Adam's — the earth will not easily give produce.[99] The second is “[y]ou shall
become a vagrant and a wanderer on earth,”[100] a harsh penalty for a farmer who must stay in one place to
plant and harvest the food. Cain finally admits that he sinned, but nevertheless complains that God has imposed
a death sentence because whoever he meets will kill him.[101] God assures Cain that he will not be killed until
after seven generations have passed, and placed a sign on Cain's forehead to protect him from would-be killers.[
102] Again we learn the value of repentance and rehabilitation. Indeed, God may have suspended Cain's punish-
ment because he feared that if He did not, others who sinned would not repent believing that all was lost.[103]

Proportionality in punishment can also be learned from the parsha's discussion of Lamech, the blind great,
great, great, great, great, great grandson of Cain.[104] The commentaries tell us that Lamech accidentally killed
both his own son and Cain.[105] In response, his two wives refuse to have conjugal relations with him.[106]
Lamech's argument to them is, “did I kill them intentionally?”[107] Cain killed intentionally, and yet punish-
ment was suspended for him for seven generations. So I, who killed unintentionally, should not be punished,
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“for many sevens of generations.”[108] Thus we learn again that not all killings are the same. This is reflected in
our homicide statutes that grade punishment according to the actor's intent.[109]

The final major principle is found at the end of the parsha. God saw that “the sons of the judges” had sexual
relations with any woman they chose.[110] God was distressed at this evil behavior and determined that He
would “dissolve man whom I created.”[111] Who are these sons of the judges? These were the high born.[112]
Notwithstanding their social position, and perhaps because of their exalted status, they were punished and
brought punishment upon the world. In many legal systems such people do not face punishment; only the poor
are prosecuted for their evil acts. Genesis tells us that such discrimination is wrong, and the Equal Protection
Clause in the Fourteenth Amendment tells us it is unconstitutional.[113]

[FN*] Royce R. Till Professor of Law, University of Houston Law Center. B.A., College of the City of
New York, 1961; LL.B., New York University School of Law, 1964.

Many thanks to the University of Houston Law Foundation for its financial support, to Adam Muldrow,
University of Houston, class of 2007, for his excellent research assistance, and to my husband, Rabbi
Paul S. Greenman, for his encouragement and insightful suggestions.

[FN1] For example, the book of Shemos starts with “ve ela,” meaning “these are.” The next word is
“shemos,” meaning “names.” The latter is central to the theme of the parsha and the book.

[FN2] 1 Marcus Jastrow, Dictionary of the Targumim, The Talmud Bavli, and Yerushalmi, and the
Midrashic Literature 1228 (1985).

[FN3] The Artscroll Series, Schottenstein Edition, Talmud Bavli, Tractate Megillah 29b (Hersh Gold-
wurm ed., 1991) [hereinafter Talmud Bavli]. On certain Sabbaths two parshiyot are read.

[FN4] There is also a triennial tradition that calls for reading the Torah over a period of three years.
Talmud Bavli, supra note 3, Tractate Baba Kamma 82a.

[FN5] The Artscroll Series, The Sapirstein Edition, The Torah with Rashi's Commentary, Bereishis/Gen-
esis 5 (Meir Zlotowitz & Nosson Scherman trans., 1995) [hereinafter Rashi's Commentary]. The Eng-
lish words are of course translations of Rashi's explanation in Hebrew as to the meaning of “tohu ve vo-
hu.”

[FN6] Harry M. Orlinsky, Essays in Biblical Culture and Torah Translation 349–53 (1974).

[FN7] Irene M. Rosenberg & Yale L. Rosenberg, Lone Star Liberal Musings on “Eye for Eye” and the
Death Penalty, 1998 Utah L. Rev. 505, 512.

[FN8] Artscroll Series, Ramban Commentary on the Torah 12 (Yaakov Blinder trans., 2004)
[hereinafter Ramban Commentary on the Torah].

[FN9] The Hebrew letters are “daled,” “bet,” and “raish.”

[FN10] See Matityahu Clark, The Etymological Dictionary of Biblical Hebrew 46 (1999).
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[FN11] In Hebrew the letters “v,” “vet,” and “b,” “bet,” look the same and are often used interchange-
ably.

[FN12] Rosenberg & Rosenberg, supra note 7, at 505, 537. The source for the concept in the text is
found in Talmud Bavli, supra note 3, Tractate Erubin 13b.

[FN13] Artscroll Mishnah Series, The Mishnah, 2(a) Seder Nezikin, Sanhedrin, front cover flap (Art
Scroll Mishnah Series, Matis Roberts trans., 1987) [hereinafter The Mishnah].

[FN14] See 1 George F. Moore, Judaism 251 (1927) (“By the side of Scripture there had always gone
an unwritten tradition, in part interpreting and applying the written Torah, in part supplementing it.”);
Yehuda Nachshoni, Studies in the Weekly Parashah, Sh'mos 491 (Shmuel Himelstein trans., 1988) (“‘If
we do not trust [the Sages’] interpretation, we will be unable to fully understand the [commandments].
Just as we received the Written Torah from our ancestors, so did we receive its oral interpretation. The
two are inseparable.”’) (quoting a twelfth century source).

[FN15] The Mishnah, supra note 13, Tractate Sanhedrin 1 1:3, at 199 (“There is a greater stringency at-
tached to the words of the Scribes [the Oral Law] than to the words of the written Torah.”).

[FN16] Adin Steinsaltz, The Essential Talmud 3–9 (Chaya Galai trans., 1976).

[FN17] See, e.g., Leon Wieseltier, Unlocking the Rabbis' Secrets, N.Y. Times, Dec. 17, 1989, § 1, at 3:
The texts of the Talmud take no prisoners. They appear to be formless.

They are sublimely, maddeningly concise. They think silently. They reverberate endlessly, and seem to
have all of the Talmud in mind all of the time. They digress to a degree that puts modernism to shame.
They seem the very enemy of style, the very enemy of system. And yet, as the generations of glossators
saw, they are never what they seem. They are, in fact, masterpieces of style, of a precise, chiseled, clas-
sical language rarely equaled for the intensity of its beauty. And they are the unsystematic records of
some of the earliest monuments of systematic thought.

[FN18] See The Artscroll Series, The Stone Edition of the Torah xxii (Nosson Scherman & Meir Zlo-
towitz trans., 2001) (“The Torah was accompanied by an authoritative tradition that explained the
meaning of obscure passages in the text. Even a cursory reading of the Torah proves that such a tradi-
tion had to exist, that there is so much more to the Torah than the written text.”). Unless otherwise
noted, all quotations from the Bible are taken from this edition.

[FN19] After the Flood, God gave Noah permission to eat animal flesh. Genesis 9:3. Adam and Eve
could only eat vegetables, fruits and herbs. Genesis 1:29–30.

[FN20] Rashi's Commentary, supra note 5, at 135.

[FN21] Rashi's Commentary, supra note 5, Devarim/Deuteronomy 343.

[FN22] See, e.g., Michael H. v. Gerald D., 491 U.S. 110, 122, 109 S. Ct. 2333, 105 L. Ed. 2d 91 (1989)
(plurality opinion) (requiring that a liberty interest must be traditionally and historically protected).

[FN23] Michael H., 491 U.S. at 137 (Brennan, J., dissenting) (arguing that the Constitution is malleable
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and incorporates contemporary values).

[FN24] Trop v. Dulles, 356 U.S. 86, 101, 78 S. Ct. 590, 2 L. Ed. 2d 630 (1958).

[FN25] The “eye for eye” aphorism occurs three times in the Torah: Exodus 21:23–25; Leviticus
24:19–20; and Deuteronomy 19:18–21.

[FN26] See, e.g., State v. Rouse, 339 N.C. 59, 451 S.E.2d 543, 562 (1994) (overruled on other grounds
by, State v. Hurst, 360 N.C. 181, 624 S.E.2d 309 (2006)) (affirming death sentence where prosecutor
argued that the biblical “eye for eye” was an appropriate basis for infliction of capital punishment);
State v. Shurn, 866 S.W.2d 447, 464–65 (Mo. 1993), as modified on denial of reh'g, (Dec. 21, 1993) (en
banc) (holding that prosecutor's use of the “eye for eye” aphorism in the Torah at closing argument in a
murder case was not plain error). But see People v. Sandoval, 4 Cal. 4th 155, 14 Cal. Rptr. 2d 342, 841
P.2d 862, 883–84 (1992), as modified on denial of reh'g, (Feb. 10, 1993) and aff'd, 511 U.S. 1, 114 S.
Ct. 1239, 127 L. Ed. 2d 583 (1994) (prohibiting both prosecutors and defense counsel from relying on
biblical sources); Com. v. Chambers, 528 Pa. 558, 599 A.2d 630, 644 (1991) (holding that it was per se
reversible error for a prosecutor to urge imposition of the death penalty based on biblical laws).

[FN27] In Talmud Bavli, supra note 3, Tractate Baba Kamma 83b, the Sages set forth several proofs
that “eye for eye” does not support “tit for tat” punishment.

[FN28] Deuteronomy 17:6; 19:15; Numbers 35:30.

[FN29] See, e.g., The Mishnah, supra note 13, Tractate Sanhedrin 3:3–4, at 47–53. (disqualifying evil
persons and relatives); Talmud Bavli, supra note 3, Tractate Baba Basra 128a (disqualifying insane,
blind and deaf persons).

[FN30] Talmud Bavli, supra note 3, Tractate Sanhedrin 80b, 81b.

[FN31] Talmud Bavli, supra note 3, Tractate Sanhedrin 9b; Irene M. Rosenberg & Yale L. Rosenberg,
In the Beginning: The Talmudic Rule Against Self-Incrimination, 63 N.Y.U.L. Rev. 955 (1988).

[FN32] Talmud Bavli, supra note 3, Tractate Sanhedrin 37b.

[FN33] See Talmud Bavli, supra note 3, Tractate Makkos 7a (discussing whether the “Bloody San-
hedrin” was a court that sentenced one person to death within a seven or seventy year period).

[FN34] See Rashi's Commentary, supra note 5, at 2–4.

[FN35] Noah's immediate family was also saved from the Flood, as were the animals. See Genesis 6:33.

[FN36] Ramban Commentary on the Torah, supra note 8, at 17.

[FN37] There is a dispute as to whether God gave Adam six or seven universal laws. Compare 1
Midrash Rabbah 131, 278 (H. Freedman trans., 1983) (concluding that God gave Adam only six com-
mandments), with 1 Encyclopedia Talmudica 141 (Isadore Epstein & Harry Freedman eds., 1969)
(noting that some authorities conclude God gave Adam all seven commandments). The controversy
centers on the directive not to eat a limb taken from a live animal. Since Adam was only given permis-
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sion to eat vegetables and fruits, there would be no need at that time for such a prohibition.

[FN38] Nahum Rakover, Law and the Noahides 9 (1998).

[FN39] See Talmud Bavli, supra note 3, Tractate Sanhedrin 56b (listing the seven prohibitions).

[FN40] Aaron Lichtenstein, The Seven Laws of Noah 11 (2d ed. 1981).

[FN41] HASHEM means the name and it denotes His attribute of mercy, whereas God represents His
aspect of justice. The actual names can be used only in certain circumstances, such as when reading the
Torah on the Sabbath.

[FN42] Nehama Leibowitz, Studies in Bereshit (Genesis) 82 (Aryeh Newman trans., 4 th rev. ed. 1981)
(noting that the Torah is very sparing in its choice of words and avoids unnecessary repetition).

[FN43] Talmud Bavli, supra note 3, Tractate Sanhedrin 56b. See also Irene Merker Rosenberg, The
Seven Noahide Laws: of Monkey Brains and Courts, 6 Rutgers J. L. & Relig. 1 4 (2004) (describing
how the Sages read the verse).

[FN44] Talmud Bavli, supra note 3, Tractate Sanhedrin 56b n.9.

[FN45] Maimonides and Nachmanides differed as to the content of the commandment to set up courts
of law. This is discussed extensively in Aaron Lichtenstein, The Seven Laws of Noah 35–43 (2d ed.
1981).

[FN46] See, e.g., Talmud Bavli, supra note 3, Tractate Sanhedrin 57b (permitting conviction by only
one judge rather than the three judge court required in Jewish law and allowing the use of one witness
rather than the two witnesses mandated in Jewish law).

[FN47] Lichtenstein, supra note 40, at 31.

[FN48] See, e.g., Death Penalty Information Center (last visited Oct. 23, 2006), available at
www.deathpenaltyinfo.org (claiming that 123 people in twenty-five states have been released from
death row since 1973 because of evidence showing that they were innocent).

[FN49] State v. Streiff, 673 N.W.2d 831, 841 (Minn. 2004) (asserting that “without mercy and compas-
sion, a legal system cannot be truly just”). For a discussion of the importance of mercy in the criminal
justice system and the role that it plays, see Robert Weisberg, A Colloquium on the Jurisprudence of
Mercy: Capital Punishment and Clemency: Apology, Legislation, and Mercy, 82 N.C. L. Rev. 1415
(2004).

[FN50] Rashi's Commentary, supra note 5, at 4.

[FN51] Rashi's Commentary, supra note 5, at 4.

[FN52] See Act 4, Scene 1 of Shakespeare's Merchant of Venice in which Portia claims that “the qual-
ity of mercy is not strained;” indeed, “it is an attribute of God Himself.” William Shakespeare, The
Merchant of Venice act 4, sc. 1 (Jay L. Halio ed., 1994).
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[FN53] Cf. C.M.A. McCauliff, The Bawd and the Bard: Mercy Tempers Strict Statutory Application in
Shakespeare's Measure for Measure, 43 Cath. U. L. Rev. (2004) (exploring the struggle in balancing
mercy and justice in Shakespeare's tragicomedy).

[FN54] See Hitchcock v. Dugger, 481 U.S. 393, 394, 107 S. Ct. 1821, 95 L. Ed. 2d 347 (1987) (noting
“[w]e have held that in capital cases, ‘the sentencer’ may not refuse to consider or ‘be precluded from
considering’” any relevant mitigating evidence.”) (quoting Eddings v. Oklahoma, 455 U.S. 104, 114,
102 S. Ct. 869, 71 L. Ed. 2d 1 (1982)). This is required even if the statute purports to limit the factors to
be considered. Lockett v. Ohio, 438 U.S. 586, 604, 98 S. Ct. 2954, 57 L. Ed. 2d 973 (1978) (plurality
opinion). Federal law does not allow the rules of evidence to exclude information relating to mitigating
and aggravating factors. 21 U.S.C.A. § 848(j) (2005).

[FN55] See, e.g., Furman v. Georgia, 408 U.S. 238, 92 S. Ct. 2726, 33 L. Ed. 2d 346 (1972) (“[A] sys-
tem must rationally narrow the class of death-eligible defendants and must permit a jury to render a
reasonable individualized sentencing determination.”).

[FN56] In Genesis 6:13, God, in His attribute of mercy, tells Noah to build an ark for him and his fam-
ily. However, in Genesis 7:11 God announces the coming of the Flood using his attribute of strict
justice. That seems clear. But in Genesis 8:1 when God “remembers” Noah and all the animals, He
causes the waters to recede. The name used there is the one denoting strict justice. Rashi explains that
“the Attribute of Judgment” can be “transformed into the Attribute of Mercy through the prayer of the
righteous,” meaning Noah. Conversely, in Genesis 6:5 the text states that God, in His attribute of
mercy, saw the wickedness of man. Rashi contends that this means evil can transform God's Attribute
of Mercy into one of Strict Justice. Rashi's Commentary, supra note 5, at 61.

[FN57] See Exodus 34:6–7. There Moses uses the appellation of God denoting mercy and lists the at-
tributes that comprise that quality: “Compassionate and Gracious, Slow to Anger, and Abundant in
Kindness and Truth; Preserver of Kindness for thousands of generations, Forgiver of Iniquity, Wilful
Sin and Error, and Who Cleanses but does not Cleanse completely.”

This verse may be read to mean that even God's aspect of mercy is not absolute. As Rashi states:
“According to its simple meaning, this implies that He does not overlook the sin altogether, but rather,
He exacts punishment [from the sinner] little by little. But our Rabbis interpreted it: He absolves who
repent, and does not absolve those who do not repent.” Rashi's Commentary, supra note 5, at 474.

[FN58] Indeed, Rashi's Commentary states that the combination of God's names indicates mercy takes
precedence over strict justice. Rashi's Commentary, supra note 5, at 4. See also Talmud Bavli, supra
note 3, Tractate Berachos 7a (discussing the content of God's prayer — “May it be My will that My
mercy conquer My anger, and that My mercy overcome My sterner attributes, and that I behave towards
My children with the attribute of mercy, and that for their sake I go beyond the boundary of judg-
ment.”).

[FN59] The courts have long held that in construing a statute no word should be considered redundant;
the court is required to give effect to every word used by the legislature. Roberts Enterprises, Inc. v.
Secretary of Transp., 237 Kan. 276, 699 P.2d 479, 485 (1985); Hernandez v. Ashcroft, 345 F.3d 824,
838 (9th Cir. 2003);Gustafson v. Alloyd Co., Inc., 513 U.S. 561, 575, 115 S. Ct. 1061, 131 L. Ed. 2d 1,
Fed. Sec. L. Rep. (CCH) P 98,531 (1995).
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[FN60] Marbury v. Madison, 5 U.S. 137, 2 L. Ed. 60, 1803 WL 893 (1803).

[FN61] Marbury, 5 U.S. at 174 (arguing that if “[t]he subsequent part of the section is mere surplusage,
it is entirely without meaning”).

[FN62] It is a well established rule of construction that all words add meaning to a statute. See note 59
supra. See also U.S. Exp. Co. v. Rush, 24 Ind. 403, 406, 1865 WL 1741 (1865) (rejecting an interpreta-
tion of a statute that would render one of the provisions superfluous); Dominick Vetri, Communicating
Between Planets: Law Reform for the Twenty-First Century, 34 Willamette L. Rev. 169, 212 (1998)
(reiterating that “[i]t is assumed that the legislature's choice of words is meaningful and that each word
adds some meaning to the statutory provision”).

[FN63] Rashi's Commentary, supra note 5, at 24.

[FN64] For example, when a general statement in a statute is followed by a list of specifics, they do not
contradict the general statement but simply clarify it. Pittsburgh, C., C. & St. L. Ry. Co. v. Broderick,
56 Ind. App. 58, 75, 102 N.E. 887 (Div. 2 1913); Pruett v. La Salceda, Inc., 45 Ill. App. 3d 243, 246, 3
Ill. Dec. 917, 359 N.E.2d 776 (1st Dist. 1977); State for Use of Farmers State Bank v. Ed Cox and Son,
81 S.D. 165, 174, 132 N.W.2d 282 (1965). For a list of twenty different rules of statutory construction
including ejusdem generis and the closely related noscitur a sociis, see Vetri, supra note 62, at 212.

[FN65] The language of a statute, or other written text, is inherently open to varied interpretations. To
help assure unbiased readings of a text there must be rules of interpretation to guide the decision maker.
See, e.g., U.S. v. Wilson, 896 F.2d 856, 859 (4th Cir. 1990) (holding that mercy is appropriate where
the statute creating criminal liability is ambiguous and that in such cases the court will apply the statute
leniently even though a stricter interpretation may be just as reasonable). See generally John Choon
Yoo, Marshall's Plan: The Early Supreme Court and Statutory Interpretation, 101 Yale L.J. 1607, 1609
(1992) (describing the evolution of rules of construction in American jurisprudence).

[FN66] There is an implied prohibition against the eating of animals. Genesis 5:29–30: “And HASHEM
God commanded the man, saying ‘of every tree of the garden you may freely eat.”’ Under Jewish law,
however, no one can be punished for conduct that is not explicitly prohibited in the Torah. See note 67
infra. Man was given the right to eat meat in Parsha Noah, Genesis 9:3: “Every moving thing that lives
shall be food for you; like the green herbage I have given you everything.”

[FN67] In order to constitute a punishable offense the negative prohibition and penalty must be expli-
citly stated in the Torah. Acts and penalties cannot be learned by logical inference. Talmud Bavli, supra
note 3, Tractate Makkos 5b.

[FN68] But see 1 Midrash Rabbah, supra note 37, at 150 (claiming that Eve was lying when she said
that the prohibition included both touching and eating).

[FN69] 1 Midrash Rabbah, supra note 37, at 150.

[FN70] Criminal law recognizes the importance of repentance by allowing it to be used as a mitigating
factor in assessing punishment. Basden v. Lee, 290 F.3d 602, 608 (4th Cir. 2002). It is also one of the
justifying aims of the criminal law. Stephanos Bibas, Harmonizing Substantive Criminal-Law Value
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and Criminal Procedure: The Case of Alford and Nolo Contender Pleas, 88 Cornell L. Rev. 1361, 1393
(2003). Cf. Kenneth L. Port, The Case for Teaching Japanese Law at American Law Schools, 43 De-
Paul L. Rev. 643, 663 (1994) (describing the importance of repentance and apology in Japanese law).

[FN71] Genesis 3:12.

[FN72] Genesis 3:13.

[FN73] Genesis 3:14–15.

[FN74] The earth deserved to be cursed because it did not obey God's commandment to produce fruit
trees yielding fruit each after its own kind. Genesis 1:11–12. Instead the earth produced only “trees
yielding fruit.” See Rashi's Commentary, supra note 5, at 9 (arguing that because the earth did not obey
God's order, when Adam was punished the earth too was cursed).

[FN75] Genesis 3:17–19.

[FN76] Genesis 3:16.

[FN77] The fact that a crime was instigated by a third party is often viewed as a mitigating factor. See
Arave v. Creech, 507 U.S. 463, 467, 113 S. Ct. 1534, 123 L. Ed. 2d 188 (1993).

[FN78] Genesis 3:22.

[FN79] Due process requires notice that an act is criminal. Usually, however, that requirement is met by
the statute's enactment. If, however, the statute is not sufficiently specific or encompasses legal behavi-
or it violates due process. See City of Chicago v. Morales, 527 U.S. 41, 119 S. Ct. 1849, 144 L. Ed. 2d
67, 72 A.L.R.5th 665 (1999) (invalidating ordinance that fails to provide sufficient notice). While ig-
norance or mistake of the law is generally not a defense, in certain narrow, limited circumstances, due
process requires actual notice of the law one is accused of violating. See Lambert v. People of the State
of California, 355 U.S. 225, 228, 78 S. Ct. 240, 2 L. Ed. 2d 228 (1957) (reversing conviction of ex-
felon who had unknowingly violated an ordinance requiring ex-felons who came into the city of Los
Angeles more than five times a month to register with the police department). Furthermore, if the stat-
ute contains a legal element that is determined by reference to a collateral civil statute, the state must
prove that the defendant had knowledge of that civil statute. Regina v. Smith, [1972] 2 Q.B. 354
(reversing conviction of tenant who mistakenly believed that he was the owner of floor boards that he
had installed with the landlord's permission; the criminal damages statute required intent to destroy
property belonging to another); Cheek v. U.S., 1991-1 C.B. 259, 498 U.S. 192, 111 S. Ct. 604, 112 L.
Ed. 2d 617, 91-1 U.S. Tax Cas. (CCH) P 50012, 67 A.F.T.R.2d 91-344 (1991) (reversing conviction of
defendant accused of willfully failing to pay federal taxes; the Court held that even an unreasonable
mistake of law excuses defendant's failure to comply with the statute because the statute itself incorpor-
ates knowledge of the law). Furthermore, ignorance or mistake of law may be considered as a mitigat-
ing factor in criminal sentencing. U.S. v. Barker, 546 F.2d 940, 965 n.31 (D.C. Cir. 1976).

[FN80] See, e.g., City of Chicago v. Morales, 527 U.S. 41, 119 S. Ct. 1849, 144 L. Ed. 2d 67, 72
A.L.R.5th 665 (1999) (invalidating city ordinance which prohibited criminal street gang members from
loitering with one another or with other persons in any public place).
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[FN81] 1 Midrash Rabbah, supra note 37, at 150. The snake told Eve that “just as you were not stricken
through touching it, so will you not die when you eat it.”

[FN82] Deuteronomy 13:7-17 (criminalizing solicitation of people to serve other gods).

[FN83] The Mishnah, supra note 13, Tractate Baba Kamma 6:4, at 339–40.

[FN84] Talmud Bavli, supra note 3, Tractate Sanhedrin 29a.

[FN85] The Court has vacillated on whether the Eighth Amendment Cruel and Unusual Punishment
Clause contains a proportionality principle in non-capital cases. See Harmelin v. Michigan, 501 U.S.
957, 965, 111 S. Ct. 2680, 115 L. Ed. 2d 836 (1991) (upholding a sentence of life imprisonment without
possibility of parole as applied to a first offender convicted of possession of cocaine; a plurality of the
Court concluded that there was no proportionality principle outside of capital cases; another plurality
held that there was a proportionality principle in such cases but only if the punishment was grossly dis-
proportionate to the offense; the latter plurality is now the rule). See Ewing v. California, 538 U.S. 11,
20, 123 S. Ct. 1179, 155 L. Ed. 2d 108 (2003) (holding that there is a “narrow proportionality principle”
contained in the Eighth Amendment).

[FN86] Genesis 3:14–15.

[FN87] 1 Midrash Rabbah, supra note 37, at 148–49.

[FN88] 1 Midrash Rabbah, supra note 37, at 180.

[FN89] I Midrash Rabbah, supra note 37, at 147.

[FN90] See 1 Midrash Rabbah, supra note 37, at 149 (“Now where was Adam during this conversa-
tion”).

[FN91] See Talmud Bavli, supra note 3, Tractate Shabbos 146a (arguing that the serpent seduced Eve).

[FN92] See 1 Midrash Rabbah, supra note 37, at 151. Eve told Adam that if she died God would not
create a new woman for him.

[FN93] Ramban's (Nachmanides) Commentary on the Torah 84 (Charles B. Chavel trans., 1971) argues
that Eve's punishment was “measure for measure,” because she would no longer command Adam,
“instead he should command her entirely at his will.”

[FN94] For a discussion of this issue, see Irene M. Rosenberg & Yale L. Rosenberg, “Cain Rose Up
Against His Brother Abel and Killed Him”: Murder or Manslaughter?, 30 Ga. J. Int'l & Comp. L. 37, 69
(2001) (concluding that “the Torah, the Talmud, the aggadic literature, and the numerous commentaries,
leave the matter in delicious equipoise”).

[FN95] Genesis 4:3–5.

[FN96] See, e.g., Rashi's Commentary, supra note 5, at 43 (arguing that Abel picked a quarrel with his
brother “to find a pretext against him to kill him”); David W. Amram, Leading Cases in the Torah 34
(1905) (“The record of the first murder case is found in the fourth chapter of Genesis.”); Alan Dershow-
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itz, The Genesis of Justice 48–59 (“Chapter 2. Cain Murders-and Walks”).

[FN97] Genesis 4:8.

[FN98] Genesis 4:9.

[FN99] Genesis 4:12.

[FN100] Genesis 4:12.

[FN101] Genesis 4:13–14.

[FN102] Genesis 4:15–16.

[FN103] See 7 Midrash Rabbah 48 (J. Rabinowitz trans., 1983), which relates the story of Manasseh, a
king of Israel who practiced idol worship. As a result God delivered him into the hands of his enemies.
“They made a copper mule and they put him into it and kindled a fire under it so that he was burnt with-
in. Whereupon Manasseh called upon every idol to which he had [formerly] offered sacrifices and not
one of them answered him …. When Manasseh saw that he was in a sore plight, and that not one of
these idols answered him, he began to call upon God …. Thereupon God answered him: Ah, wicked
man, by right I should not answer you, because you have provoked Me to anger; but in order not to
close the door before the penitent, that they should not say “Lo, Manasseh sought to repent but he was
not received ….” 1 Midrash Rabbah, supra note 37, at 191, states one Sage's view that “Cain's judgment
shall not be the same as the judgment of other murderers. Cain slew, but he had none from whom to
learn [the enormity of his crime] ….”

[FN104] Genesis 4:23–24.

[FN105] Rashi's Commentary, supra note 5, at 51.

[FN106] But see 1 Midrash Rabbah, supra note 37, at 95. There Lamech's wives refuse conjugal rela-
tions because they knew of the imminent Flood and did not want to “bear children for a curse.”

[FN107] Lamech's description of Cain's killing as intentional does not preclude the possibility that
Cain's act was manslaughter. Manslaughter is also an intentional crime but it is committed in the heat of
passion or under extreme emotional disturbance.

[FN108] Rashi's Commentary, supra note 5, at 51.

[FN109] Model Penal Code, §§ 210.2(1), 210.3 (1) (1985) (defining murder and manslaughter on the
basis of the actor's intent).

[FN110] Genesis 6:2. Rashi's Commentary, supra note 5, at 58 states that they had relations with wo-
men who were married, with males and animals.

[FN111] Genesis 6:7.

[FN112] Genesis 6:4 (“they were the mighty”). Rashi says they were giants. Rashi's Commentary, supra
note 5, at 60.
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[FN113] Although a prosecutor has enormous discretion in determining which persons to prosecute and
for what crimes, the exercise of that discretion must be rational. See U.S. v. Aleman, 609 F.2d 298, 306
(7th Cir. 1979) (arguing that “prosecutorial discretion does not itself constitute a violation of equal pro-
tection unless it is abused for reasons or race, religion or other arbitrary and improper classification”).
Although wealth is not a suspect or quasi-suspect classification and thus does not invoke strict scrutiny
per San Antonio Independent School Dist. v. Rodriguez, 411 U.S. 1, 29, 93 S. Ct. 1278, 36 L. Ed. 2d 16
(1973), rational relationship analysis would presumably prohibit prosecution based on one's economic
or social standing.
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